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Batten, v . Harrison Gent. One, 


Jan, 


A RULE Ni^Jhid been obtained, calling upon tl^e Plaintiff to Notice of 

J\ r- _r ! : —j • r executing 


ihew caufe why a writ of, inquiry executed, in this caufe trito'nL* 
Ihould not be fet afide for irregularity. The Irregularity com- 
plained of was that the notice of executing the writ of inquiry thei+th.;ay 
received by the Defendant was for “ Tue/dfiy the 14th day of 
January inftant whereas the 14th oi January fell on a Tburfday^ 
and on which day the writ of inquiry was in fad fexecuted. 

It appeared that on .the morning of Thurfday the 14th the »"'io“whuh 
Plaintiff’s attorney met tt^e Defendant, who told him that ft is no- of irq'jiiy , 
tice was irregular and he (hould not attend the inquiry, but did */* ihe*'"' 
not point out to the Plaintiff* s attorney what the irregularity was. ’«o 

Wiliam Seijt. now (hewed caufe againft the rule, and, contend- iVeemtV of 
cd that the Court would, by'rcjeding the word Tuefdav' as 

J ^ inquiry for 

. . or* ^ k c* < # • . • irregu* 

lirityB but rejeacd ri lurpluraget it appeariiig that the defeodant was not miflcd :hereb/« 


Vox. IIL 


furplufage, 


a /CASES IN HILARY TERM 

1802. furplufage, cure the irregularity, and obferved that it was not ne- 

Batthk ceflary for the Plaintiff to have done more than mention the day 

HarTisow, the month, withont introducing the day of the week. He 
cited Doe d. Duke of Bedford v. Kigbtley^ 7 ^erm Rep. 63.,^ where 
the Court of Khg's Bench held . a notice, to quit, at ** Lady-day 
which will be in the year 1795,” the fame being delivered at 
Michaelmas 1795, to be fufficient to fupport an ejedment, the 
year 1795 being rejedted as impoflible. 

Chytojt Serjt. contra iniided that the Court would not go out of 
its way to cure an irregularity arifing from negligence, and tfiat if 
they mud rejefl: either the day of the month or the day of the. 
■we.ek inferred in the notice in order to make it fenfible, they 
would not reje£k that which would operate as a punilhmcrit upon 
the Defendant who had not 'been irregular. 

Lord Alvanley Ch, J. It is clearthat the Defendant was not 
milled by this error in the notice, but that relying on the irregu- 
larity he negleded to attend the execution of this writ of inquiry. 
But though Tuefday was by a clerical miftake introduced inftead 
of Thurfday.^ yet the notice being for “ Tuefday the 14th of Ja- 
nuary injlantf a given day does feem to be thereby pointed out. 
The cafe of the notice to quit appears to me a very ftrong autho- 
rity in favour of our rejection of the word “ Tuefday f and thus 
making it a regular notice of a writ of inquiry to be executed on 
the 14th of January. Therefore as the Defendant is not Hated 
to have fuftained any injury by his non-attendance at the execu- 
tion of the wHt of inquiry, I think it ought not to be fet afide.* 
Rooke J. [a) If it were not for the cafe of Doe v. Kigbtley I 
ihould be difpofed to liften to the objedion taken to the execution 
of this writ of inquiry, however ftrid and technical* it may be. 
But fince that cafe the point does not appear to me to be alto- 
gether res Integra^ and I think therefore we are warranted in re- 
jefting as furplufage the word “ Tuefdaf in this notice, in the 
fame way as the Court of King's Bench reytdLeA an impoffible 
year in a notice to quit in order to fupport an ejedbment. The 
day of the week, need not have been introduced into the notice, 
and if rejeded will leave it a good notice for the 14th of January. 

Chambre J. 1 entertain fome doubt upon this point. It is 
certainly of very great importance to parties, that they Ihould have 

(«) Mr. Jii(Ug« Htaib wai preventtd from attending in Court by indifpofition 
snUl the 9th of Ftbrmuy. 

due 
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dti& notice of the time at which their rights are to be difcufled; 1802. 

and if the notice giveft l>e infufficient they are entitled to avail fiTrim* 
themfelvcs of that inrufficiency. The cafe of Doe v. Kigbtley does 
not appear to me analogous, becaufe that bling a notice to quit it 
was quite obvious to the tenant that it was given with a view to 
determine the holding between himfelf and his landlord from a 
certain perhDd not arrived at the time qf the delivery of the no- 
tice, and that therefore the infertion of the paft year was'a mere 
midake. I think however that the notice in this cafe aould not 
well "be underftOod to be a notice for any other day than the 14th 
of January. Leave out zny other word than “ Tue/day^' and 
the notice .will be mere nonfenfe. If therefore it could not mif- 
lead the Defendant and there be no other way of making the no- 
tice intelligible than'by ftriking out the word “ Tue/day,' I think 
the Defendant is not entitled to have thi^ writ of inquiry fet afide. 

Rule difebarged. 


Defflis V , Parry. 


JaM* 27th. 


rjpHis was an adion on a policy of infurance upon goods on 
board the Friendlyke loft or not loft at and from Rotterdam 
to London againft all rifks, Britijh captures included. The decla- 
ration, after fettihg out the policy, and making the ufual aver- 
ments, alleged, that the Friendlykf with the faid goods on board 
was captured on the high feas by the French ; and that at the 
time of the failing of the faid veflel with the goods on board upon 
the voyage aforefaid, the Plaintiff had the leave and licence of 
our Lord the King for bringing the faid goods and merchandifes 
in the faid veffel from Rotterdam aforefaid to London aforefaid. 

The Defendant having pleaded the general iflue the caufe came 
on to be tried before Lord Alvanley Ch. J. at the Guildhall Sit- 
tings after laft Michaelmas Term, when it appeared that Meffrs. 
Bridge and Smithy merchants of London^ on the 21ft February 
1801, obtained a licence from the Crown in the following terms : 
“ George the Third, Sifc, To all commanders of our fhips of war 
and privateers, and all others whom it may concern, greeting : 
Our will and pleafure is, that you permit Meffrs. Bridge zvA 
Smithy or their agents, or the bearer of their bills of lading on 
board fix ihips, the names of which they are unable ta fet forth, 

the 


If a licence 
be obtained 
from the 
Brutflf Go* 
vernment bf 

A , CO import 
from an ene« 
ir.y’s country 
in fix fhips 
Aich goods at 
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rpecified in 
his bilij; of 
lading ; and 
goods be 
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on account of 

B, C. and 
to whom fe- 
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thei fame being American^ PruJJian^ or belonging to any of the 
Hans Towns ^ to import without mole&ation front Rotterdam^ 
Amfierdam^ and Dort^ to the port of Landony fuch quantity of flax, 
flax feeds, clover and other feeds, madders, &c, being Britijh or 
neutral property, as may be fpecified in their bills of lading, pro- 
vided the fame (hall be (hipped as aforefaid ; this licence to -remain 
in force for the fpace of fix months from the date theffeof and no 
longer ; Provided alfo, that any perfon who fhall claim the be- 
nefit of rtie licence hereby granted, 'Ihall take and have the fame 
upon condition, that if any queftion arife in any of our Courts of 
Admirailty or elfewhere, whether fuc^i perfon or perfons hath or 
have in all points conformed thereto in all cafes whatfoever, the 
proof {hall lie upon the perfon or perfons ufing this pur licence, or 
claiming the benefit thereof. Given at our Court of JSt. fames ' 6 
the aift day of February^^oiy in the 41ft year of our reign.” 
That 'on the 20th of February 1801, the Plaintiff having been 
recommended by Meflrs. Bridge and Smith to Mcflrs. James Smith 
-and 'Son of Rotterdam, v?rote to the latter, dtreSing them to 
.purchafe fome cafks of madder ; that Mcflrs. J. Smith and Son 
accordingly did purchafe eight calks of madder, the goods inftired, 
and on the 27th oi March following flopped them on board the 
Friendlyhe ; the Captain of which vcflel ligned thrie bills of lad- 
ing, whereby he promifed to deliver the eight calks of madder to 
the Ihippers or their order ; that on the fame day Meflrs. J. Smith 
and Son wrote a letter to the’.Piainiiff, inelofng the invoice and 
one of the above bills of lading, indorfed in blardc, and apprifing 
him that thejf h^d fo Ihipped the goods, and that they Ihould draw 
for the amount ; that on the 2.,th of April following one bill of 
lading for the whole cargo of the Ihip Frtendlyke was figned by 
•the Captain, and in'dorl’ed by Meflrs. J, Smith and Son to Meflrs. 
.Bridge and Smith of to whom the Capt;un was addrelied, 

with dirc^ons to follow, their orders ; that Meflrs. Smith and 
Son drew bills of exchange upon the Plaintiffs for the amount of 
the goods iiifiired, and remitted them to Meflrs. Bridge dwA. 
Smithy which bills the Plaintiff afterwards accepted ; and that 
Mcflrs. Bridge wA Smithy according to the courfe of trade be- 
tween themfelves and Meflrs. J. and Son, wbuld, under the 
general bill of lading of the whole cargo, have wiihholden the 
goods for ‘which the Plaintiff held a particular bill of lading, if 
^be Plaintiff had nut duly accepted the bills drawn by Meffrs. J, 

6 Smith 
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SintJ'k and Son to anfwer the amount of the goods. The Jury 
found a verdid for the ^laintifi*, but liberty was referved to th6 
Defendant to move to have a nonfuit entered. 

iAccordingly Lens Serjt. on this day mtJved for a rule con- 
tending, that the goods infiired were not protedcd by the letter of 
^icenect fmee the Plaintiff, upon whofe account the goods were or- 
dered, was not to be confidered as the agent of and Smithy or 

.as the holder of their bitl of lading ; that the bill of lading indorfed 
1>y the Ihippers, and fent to the Plaintiff, veiled in the latter a 
complete authority to demand the goods ; and that the general 
bill of lading fent to Bridg^ and Smithy which was of a fubfequent 
date to that fent to the Plaintiff, could convey no right to Bridge 
and Smith m withhold the goods from the Plaintiff; and that as 
•three hilk ^of lading had been made out according to the ufual 
courfe refpefling the goods fent to the Plaintiff, and only one 
general bill of lading for the whole cargo, it manifeftly appeared 
that the former were the regular bills of lading, whereas the latter 
was only a fiditious inflrument for the purpofe of protet^ng the 
property of thofe who were not within the terms of the licence. 

Lord Alvanley Ch. J. It appears to me to have been the 
intention of Government in granting the licence to authorife this 
fort of impoBtation ; the words of the licence are eictremely ge- 
neral, but an attempt is now made to confine rite terms of it to 
goods purchafed *for Bridge and Smith on their own account; 
but had this been the intention* the licence woi^d have been 
otherwife expraffed. The courfe of proceeding is this : Bridge 
and Smith having obtained a lieence which is |o be in force for 
fix months, their correfpondent Ihips a cargo of goods under a 
general bill of lading to Bridge and Smith ; and with this bill of 
lading on board no cuflom-hoide officer would have dared to flop 
them. But d>en it is faid that part of this cargo was not Ihipped 
on the account of Bridge and Smith. I have no difficulty however 
in faying, that it was the intention of Government that any goods 
which Ihould eome to this country under their bill of lading, and 
with their pN’mtffion, ihould be protedled by I be- 

lieve it to be within the knowledge of goveri]|||^HPrthi8 fort 
of ufc » made of the licences granted to indivlraais. • We arc 
not to conftrue the adft of Government ftridly againft the mer- 
chants } if it had been intended that the licence ihould have been 
more confined, I think it would have been fo exprefled. It ap- 
voL. m C pears 
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lirr in Cank 
notes to iheir 
intelirite« 

tkat 

perfons fuc- 
ing as ad. 
minillrators 
need not 
any cafe ne- 
gative fuch 
tender to 
their intef- 
:taic/ 
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pears to me that a fair ufe has In this inftance been made of the 
licence, the terms of which fully warranted the tranfa^ion. 
Rooke and Chambre Js. were of the fame opinion. 

Rule difeharged. 


Percy and Others Adminiftrators of W., Hook 

V , Powell. 

was an application to difeharge the Defendant out of the 
cuftody of the IheriiF of Middlefex upon his entering a com- 
mon appearance. It was moved upon two grounds ; , ift, That 
a commiflion of bankruptcy had been fued out by the •prefent 
Plaintiffs as petitioning creditors, founded upoti the Tame debt for 
which they had now arrefted the Defendant ; 2dly, That the affi- 
davit . of debt which was fworn by one of the Plaintiffs as an 
adininillrator, only negatived any tender ip bank notes to either 
of the adminiftrators, but not to the inteftate. 

Bejl Serjt. fhewed caufe, and with refpefi: to the firft ground 
referred the Court to the feveral cafes of M'‘Majier v. KcU^ antCy 
vol. I. p. 302. IIUI V. Reevesy antCy vol. i. p. 424. and Oliver 
V. Amesy 8 Term Rep. 364. where applications of t|)i8 kind had 
been refufed by the Courts on the ground of a want of jurifdidion, 

e 

faying the Court of Chancery muft be applied to for relief; and 
in anfwer to the fecond objedtion produced an additional affidavit, 

4 

dating, that the inteftate died in 1 796, previous V) the palTing of 
the Bank a£f„ which firft made, the negativing a tender in bank 
notes a neceffary part of the affidavit to hold to bail. 

Shepherd Serjt. in fupport of the application urged that the 
Court would not allow its propefs ^to be ufed for the purpofe of 
haraffing a. man by two different modes of legal execution, viz. 
an execution againft his goods by the commiffion of bankruptcy, 
and an execution againft his perfon by wreft, and obferved that 
the cafe now before the Court was the; ftrongeft which could be 
brought before riiem ; for that though the Court of Chancery will 
allow a creditor to prove, and then make his eledion either to 
proceed under the commiffion, or at law, provided he wave his 
proof, yet that Court will not allow a* petitioning creditor (in 
which fituatiwi the Plaintifts ftood) the fame indulgence, fuch a 
creditor being obliged to abide by his proof. He urged on the 

8 fecond 
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iecond obye^on, th»t thougb the iateftate was dead fo eairly as 
1796, ftili the Plaintiffs'were bouad under the provifions of the 
Bank ad to negative any tender to fuch perfon< 

But The Court were of opinion, that 'the firft objedion was 
completely answered by the cales referred to, particularly that of 
M^Me^er v. Kell^ where the party arrefting was as in this cafe 
the petitioning creditor, and added that they could not tell but 
that the Defendant might conteft the commiffion of bankruptcy ; 
the fecond objedion they held to be done away by th^ fad dif- 
cloled in the fubfequent affidavit of the inteflate’s death previous 
to the paifing of the Bank ad ; and Rooke J. added that had that 
not been the cafe he fhould have thought it unneceflary for the 
Plaintiffs fuing in their charader of adminiftrators to negative a 
•teodei* to thefr inteftate (^). 

Per Curiam^ Rule difcharged {k)> 



V. 

Powell* 


{a) It has however been held by the 
Court of K. B. that afligneet*in an affidavit 
to hold to bail muft negative a tender to 
the bankrupt before his bankruptcy to the 
bell of their belief. Martin v. Rdnot^ 8 Term 
Rep, 45^. And indeed the terms of the 
3S Geo, 3. r. I* / 8. require that the affi- 
davit fhall (late that no dfier has been made 
to*pay in bank nbtes. But k may be ob- 
ferved that an adminiflrator has no means 
of acquiiing even a belief whether a tender 


was made to his inteflate or not, which dif- 
tingmihes hit cafe from that of an affignee 
of a bat^krapt. 

* In Olinttr v. Ames^ S Term Rep, 364. 
though the Court oTK, B* refufed to dlf- 
cliarge the defendant out of cuftody oa a 
ilmilar application, yet they fufpended the 
execution of a rule on the (herifF to bring 
in the body, in order to give the defendant 
an opportunity of applying to xhe Court of 
Chancery. 


PIosiER and Another Exqcutors of Hosier i;. Lord Feh.ist. 

Arundell, 


D ebt on bond. The record ftated that .the Plaintiffs executors, 
of B. Hofier, ^c. came into Court by P. R. their at- 
torney, and exhibited their certain bill againft the Defendant (hav- 
ing privilege of Parliament), the tenor of which bill followed in 
tbefe words ; “ To the Juftices of our Lord the King of the 
Bench, London^ to wit, yohn Hojier and George Ford^ executors, 
fde. by P. R. ^c. complain of Henry Lord Arundell having pri- 


An executor 
cannot join a 
couire upc^n a 
bond given 
to his telUtor 
and a count 
upon a bond 
given to him- 
feif as execu- 
tor in the 
fame a^ion. 

J f a peer 


vilege of Parliameni: of a plea that he render to the'iVid ^ohn o*b^ 
tnd Georjte, as executors as aforefaid, 364/. of lawful money, Idc. 

« ’ ^ , be taken to 

^ fitch pro- 
ceeding except by plea in abatement. Whether even in that cafe fuch an objedion could 

prevail ? 

which 
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iSo2. >vhicii he detaim^ and the fum of 189/. of like lawful money, 
which <be owes to and detains from theoa, Wr.” The firft count 
•ad Another proceeded as ufual as upon a bond for 364/. entered into 
•Lord by the Defendant to the HaintiSs* teftator, and the fecond count 

JVrundsll* 

as on a bond for 189/. by the Defendant to the faid Join and 
George as fuch executors as aforefaid and a breach was aligned 
to both counts alleging npn-payment of the 364/. teethe teftator 
in his lifetime, and alfo non-payment of the fame or the faid 
fum of L89/. or either of them, or any part thereof to the faid 
yobn and George executors as aforefaid, or either of them fince 
the deceafe of the teftator.” Then, followed a profert of the 
bonds, and alfo of the letters teftamentary, and the declaration 
concluded by praying his Majefty's procefs to be made to the 
PlaintiHs as executors againft the Defendant according to tlfe form 
of the (latute. 

The Defendant craved oyer of the bonds and conditions, which 
being fet forth, the firft appeared as ftated in the declaration to be 
a bond for 364 /. by the Defendant to the Plaintiffs* teftator, with 
a condition that it fhould be void on payment of 182/. on a 
■certain day, and the fecond a bond by the Defendant to the Plain- 
tiffs, executors of H. in 189/. to be paid to the Plaintiffs, or 
their certain attorney, executors, admioiftiators, or afflgns,” wilb 
a condition that it fhould be void on payment of 94/. 10 s. on a 
certain day. The Defendant then demurred fpe^ially and affigned 
for caufes, ** that the faid PlainViffs have in and by the faid decla- 
ration claimed part of the faid fum of money therein demanded, 
as money which the faid Lord owes to and detains fi'om them, 
and other part thereof as money which he is not alleged to owe 
to, but only to detain from them, thereby declaring againft the 
faid Lord as well in the de&et as in the debel and detinety whereas 
the faid Plaintiffs ought to have declared in the debet only, or in 
’ the detinet only: And alfo for that the faid Plaintiffs have 
attempted to join in thdr faid declaradon; and to include in one 
adion two cauies of adlion, which by the laws of this land can- 
not be jmned in one declaration or included in one a£Uon. And 
alfo for that the faid writing obligatory firft above mentioned ap- 
pears to have been made and executed to the faid B. H, (the 
teftator) in his lifetime; and the laid writing obligatory, lecondly 
above mentioned, appears to have been made and executed to 
laid Phnntiffs themfelves ; and alfo for that the find Lord caa^ 

^ not 
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not plead one pka or ufe one defence agalnll the faid action ; and 1802. 
alfo for that the laid plahitifis have attempted to proceed againft 
-the faid Lord being a«Peer of this realm by bill, whereas they Another 
could not by law proceed againfl him by bill, hut only by original Lord 
writ ; And alfo for that the faid declaration is in divers other 
refpeds repugnant, in(u£Bcient, and informal. 

The Plaintifis joined in demurrer. 

Iaus Sfrjt. in fuppcrt of the demurrer was proceeding to ftate 
the points of the calc, when he was interrupted by the Court, 
who exprefled a wifli to hear the other fide, at the fame time ob- 
serving, that they thought the objedion to the Defendant being 
filed by bill could not be taken advantage of in this ftage of the 
proceedings after a full defence made by the words '* comes and 
defends the wrong and injury when, Sif’e.” but ought to have 
beemraifed by a plea in abatement (B). 

Sbfpberd Serjt. contrB. contended, that the rule eftablilhed by the 
cafes was that an executor could not be filed in the fame adtion 
for a debt owing from his tefiator, and a debt owing from 
himfelf, on account of the different judgments which would 
follow, viz. a judgment Je bonis t^atoris^ and a judgment de 
bonis propriis ; and infifled, that though he cannot file on two 
fuch caufes of adion in the fame declaration, where in either cafe 
ihc fruits of the afltion would not be affets, yet that where they 
would both, as in this cafe, produce affets to the eftate, a debt due 


(a) Although in Wilkes v. Williams^ 
8 Tirm Rep, 631. the Coarc of King*s BimeS 
cn the aacboriiy qf Alexander v, Ma^wman, 
Willet. 40. held the words dtfemdit nsim a 
injurtam fnande, (O amoant only to 8n 
half defence, yet in that cafe they were pre* 
fixed to a plea in abatement, and the principle 
upon which the Court proceeded was thst 
the it cetera (hould be held to iinplir an 
half defence only in cafes where Aich a de- 
fence ought to be made, or to imply a full 
defence where a full defence was ncceflary. 
In this cafe the defendant hiving demurred 
to the declaration a full defence was ne- 
ceflary. 

(k) Sec lord Unfdah v. lUtUdaU^ 2 H, 
BL edy* 299. where it was refolved by the 
Houfe of Lords chat no objeaion could be 
taken to a proceeding by bill in againft 
a peer eacept by plea in abatement. See to 
Ibis point a BL Bl. zjt. note (a) referring 

Vot. IIL 


to 7 6*4 r. But Lord Ch, J. Ejre there in- 
clasated the opinion of the Judges, that upon 
fuch a pica the objeAiOD might probably pre- 
vail, notwithftanding the cafes of v. Lord 

Byron, Sayer t^^^zn&Go/sling v. Lord Wey- 
mouthy Coysp* 844. where the contrary had 
been ruled, in Danvkins v, Burridge, 2 Lord 
Raym, I4|2, 2 Str. 734. S, C. it was de- 
termined that under the Scat, iz & 13 
3. e, yf. 2, the Common Pleas might 
hold plea by original bill againlla me mber 
of the Houfe of Commons, though that 
Court had no power to proceed by original 
bill at common law. But the Scat, of W. 3. 
does not empower any court to proceed by 
original bill againfl Peers or Lords of Par- 
liament. See the argument of Mr. Serjt, 
Williams in Lord Len/daU v. Liitledalit z //, 
BL 273, 274. and the fiiil reafon affigned 
in TuppofC of tho errors in the Houfe of 
Lords, S* C, a, /f| BU 299, 300, 301, 


to 
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1802. to the executor and a debt due to the teftator might be joined, 
'hosi^ cited King and bthers’executors of Stevenfon v. 

and Another q'bom^ I Rep. 487. where the firft <fcunt of a declaration, in 
Lord an adion againft the acceptor of a bill of exchange indorfed by 

ArunDBLL. , 1 r>i • 1 ^ ^ 

the payee to the PlamiifFs, who were the furviving executors of 
Stevenfon, “ in right of the Plaintiffs as /urviving executors as 
aforefaid,” joined with two other counts, the one for money had 
and received to the ufe of theTlaintiffs as executors, and* the other 
on an account ftated with the Plaintiffs a» executors, was holden 
good on demurrer ; he obferved that in that cafeNhe argument in 
fupport of the demyrrer had proceeded on the ground of the 
promife being irtiproperly laid, the indorfement to them as exe- 
cutors not being a good confideration for an aflumpfit to them as 
executors, but for an aflumpfit to them in their own wgRt, and 
yet Jfburjl J. faid they held the bill as executbrs, and might de- 
clare upon the right in which they held it j and Bullcr J. ob- 
ferved, that though a Plaintiff cannot join two counts, one on a 
debt due to himfelf, and another to him in the character of exe- 
cutor, yet that the only queftion was whether the fum when re- 
covered would be confidered as afiets of the tellator. 

Lord Alvanley Ch. J. Admitting that where the fruits of 
a judgment go altogether as affets into the Plaintiff’s hands, two 
caufes of adlion may be joined, Wjs. one to the executor ftridly as 
executor, and the other on a promife made to him after the death 
of his teftator, ftill in this cafe if the prefent Plaintiffs happen to 
die intellate before the debt due on the bond entered into with 
them in their o^n name is recovered, it cannot be contended that 
the adminiftrator de bonis non will be able to put that bond in 
fuit. In fuch cafe 'the adminiftrator of the eftate of the furviving 
executor would be the perfon on whom the right of aflion arifing 
out of the bond would unqueftionably devolve. The Plaintiffs 
are deferibed in the bond to be the executors of Benjamin Hofer, 
and the money is to be paid to them “ their certain attorney, ex- 
ecutors, adminiftrators, or afligns.” There is indeed another rea- 
fon why this declaration fhould not be fijppdrted, vi%. that the 
cofts cannot be fevered, and that the Plaintiffs for the caufe of 
adion ftated in the fecond count would be liable to pay cofts, where- 
as for that ftated in the firft they would not be liable, becaufe filing 
ftridly as executors. If it were oth’erwife the Plaintiffs’ right as 
executors to yctain might be affeded j for the right to retain 

accrued 
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Accrued to them on taking ^is bcind, which was ^uoaJ the tefta- 
tor’s debt a payment ; but^if the bond could be put in fuit by the 
adminillratcr d: bonis non of Benjamin Hofier'^ eftate, their repre- 
lentative would be deprived of his right to retain. 

Rooke J. Where executors change the nature of the debt 
due to their teftbtor after their tcftator’s death, they muft fue for 
the new debt in their own name, and* not in their chara^er of 
executors. If thefe Plaintiffs had failed they would not have been 
liable to colls on the firfl count, but on the fecond they would, 
becaufe in the one they fue as executors of the obligee of a bond, 
in the other as obligees themfelves of a bond. Indeed this cafe 
falls within the words ufed b^ Mr. Juftice Bailer in King v. Tbom^ 
“ it is clear that a Plaintiff cannot join two counts, one on a debt 
to himfelf, and.anothfr to him in the charadle^ of executor.” To 
tlie fecond count of this declaration it is quite clear that the de- 
fendant could not have pleaded that the Plaintiffs were not exe- 
cutors. 


ifioa. 

Hoslitt 
and Another 

Lord 

Arunolll* 


CuAMDUE J. If ejfecutors take a note or bond from a credi- 
tor to the eftate of their teftator, the old debt is thereby ex- 
tinguifhed, and a new one created, which muft be declared upon 
as fuch. The cafe of Betts v. Mitchelly lo Mod. 315. is in point. 
There the Plaintiff declared upon feveral promifes made to his 
teftator, and 31 fo on, a promifTory note to himfelf executori; 
and it was inftfted, that the laft count could not be joined with .the 
former ones, the wOrds at executori being only a defcriptlon of the 
Plaintiff’s perfon, whereas the note was made to him, and trans- 
ferable by his intiorfement, and would go to his adminiftrator, 
and not to the adminiftrator de bodis non ; and this rbafoning was 
adopted by the Court, who gave judgment for the Defendant on 
demurrer to the declaration. There is alfo a cafe of Rogers v. 
6W, 1 Salk. 10. where the reafen given why li caufe of action in 
the tellator’s time, and a caufe of adion in the executor’s time, 
cannot be jbined, is that the cofts are entire and cannot be fevered. 
The debt created by th*e fecond bond is a debt tc the Plaintiff; 
themfelves, and will devolve on their reprefentative, though what- 

I 

ever they recover they muft hold as truftees for the eftate of their 
teftator. 

Shepherd then applied for leave to amend. 

But The Court faid this was not a cafe in which they ought to 
depart from the general rule, that after argument anien’dments a‘re 
10 not 



12 CASES IN HILARY TERM 

xSoi. not allowed, particularly as thej'ecor4 would Hill be open to the 
ohjedion of its being a proceeding agai^ft a Peer by bill [a ] ; and 
and Another jnjeed ^afc of amendment the declaration would be as a de- 

V * 

claration de novo^ and confequenily the defendant at liberty to 

Ail- « . * , . 

'plead in abatement to the jurifdidlion. 

Judgment for the Defendant. 


(a) Mr. JufUce Chamln ohCervfi that in 
liargra*ve^% Law Tradls (fee difcouifc by 
Sir Mattbtnu Hale concerning the Courts of 
King*s Bench and Cemmen PUast 5* p« 363 *) 
i'evrral precedenta of proceeding by ori- 
ginal bill are mentioned of a dace as early 
ai kdnaeerd 3d. To this obfervadon it may 
be added chat upon invenigation ttvo of 
thofe indances turn out to be proceedings 
by original bill in the Cqurt of Common 
Pleas* See 7 *. 31. Ed . 3. Fiixb^ Ah* Bill* 
II. and 30 pK 14. Bfo^ Abr. pi. 20. 
TroiA the inftancri coDefied in the above 
chapter Sir Maithems Hale infers that the 
Court of King^s Bench formerly cook cog- 
nizance by original bill of all matters 
whereof it could take cognizance by ori- 
ginal writ. Bot it may be obferved that 
many of the cafes appear to have been con- 
tempts of the Court, (ueb as obllrufling 
the perfon of a Defendant in his way to 
snake his defence to an adioa then pending ; 
in which cafe cither Court may take cog- 
nizance of the matter by bill, even though 
it arife in a foreign county ; for, fays Skip-- 
nsiitht T* Ed . 3. Fitzb. Ah. Bill* ti* 
^ when a party u here pleading he is in 
the protedlion of the law*” and on the fame 
principle 42 AJf*^\* 28. a man wa« foed by 
bill for beating a woman in earid regU, and 


another in z% H, 6 * 24* fof maintenance in 
the prefeoce of the Court. Indeed 42 Ajf* 
II. aifo cited by Sir Mattbrw Hale, appears 
to be iocorrcdly for the Court there 

held that bill for an efcape againft an oih- 
cer could not be maintained. So 17 AJf* ^* 
was.an appeal of robbery* The remaining 
precedents are too indiilin^ly reported to 
afford any (atisfaflory concluflon whether 
or not they \vere prdceedings ^ by bill in 
cafes of contempt or privilege, or under 
what circumdances. This at lead is re- 
markable, that early in the enfuing reign, 
fee Fi/z* Ah* Bill 9. M* 1. R* 2,, a quedion 
arofe whether under the circumlUncei of 
the cafe a party was fodiciencly io cuflodid 
mare/calli to be proceeded againd by bill ; 
which difcttdion feems to have been unne- 
ceffary if the party whether in eujlodid or 
not might dill be proceeded againd by ori- 
ginal And fimilar quedions appear 

to have arifen in 7 H. 6 T^i. gEd. 4. z*. and 
g Ed. 4. la. To this it may be added, 
that it has been^faid if a man be in the 
Fleet, a Plaintiff may have a bill of debt 
againd him, in the fame manner as he can 
in the King^s Bench againd a man in the 
cudody of the Marfhal. Fitz. Ah. Bill 18. 
3 H . 6. 26. ; though Fitzberbert adds that 
it was not ufual* 


Feb* 2d* 


Talmash V . Fenner. 


After plea 
pleaded the 
venue cannot 


'"T^HE Defendant in an a^ion of alliiul^ and battery having ob- 
tained a rule JVjtf for changing "the v^nue from London to 


^ut if 5irrry, afterwards pleaded the general iflue. 

Defcndaiit Shepherd Seijt. in (hewing canfe againft the rule inlifted. that 

plead pend— * 

in; a rule the Defendant by pleading to the declaration in London had waved 

Hifi \or • 

caanging the 

veatte, the Cowt wilLnotwil^ftamliDg allow him to change the venoe. 


4 


his 
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his Ti^ht to chaoge (the venue,, and referrexj to a^cafe of Ztir y, 

Williams^ Mkb. \ 8oo, in his Court as in points 

Lens Serjt. toMrh adnikted, that if the Defendant had obtained 
time to plead upon the terms of taking fliort notice of trial for 
London or Middlefex^ he would thereby Have waved bis right -to 
change the venue (a), but infifted that the Defendant had waved no- 
thing by pleading in the regular vyay, fince his a£t could not be 
confidered as voluntarjg ; for if be had emitted fo to do, the 
plaintiff would have been entitled to fign judgment. 

Lite Court fald, that iliifltly fpeaklng the defendant bod waved 
•hie right ; for by pleading the general ifltie be had put himfelf 
upon the country, that is a jUtry of the courrty in which the a<£^ion 
was brought, oi'a. of .the city of London (d); fetst diat as 4 t ap- 
j>earetl dearly* fro «n,t he plea having been put in pending the rule 
for changitTg the venue, that the defendant muft have fo pleaded 
from inadvertence, they would allow the venue to be changed, 
and the plea to be amende by altering the name of the county, 
upon payment of coifs; and they cited a cide of Herieestx. Flower^ 

■Barnes 492. Ed. 3. where tho fame indulgence was granted upon 
the fame grounds. 

(a) See TM Pr, 36^.. ed, j;z8« ed» leave to withdraw Itis p)ea and plead irVe 
3!*. and Sbifliy w Cooper » 7 Tfrm Rep. 69S. mvo wuh a notice of fet-ofF* Faimer v. 

{ 6 ) Indeed the venue ctfhnot be changed nerf H, 26 Geo. 3. TM. Pr. 364. ed. i. 
at the inAance of the defendant after plea, j;28. ed. z* 
pleaded* even thou^h*he afterwards obtain 1 

Abbott v. Rawlev, 

T his was an application to flay proceedings, in an a£lion againft If proceed. 

• JT 1 ? t 1 A ’"S* com- 

bail on the recognizances on payment of the debt and colts, menced upon 

the Defendant in the original a£lion having been rendered within of'iaii 

the four days allowed by the pradticc of the Court, but after the 

return day of the and the Plaintiff having commenced his 

proceedings againil the bail immediately after the return day. Court win 

Onjlow Setjt. oppofed the rule being made abfolute, unlefs upon but upon 

payment of the cofts inourred in the a£lion againft the bail, and 

cited Perigalt x,Memjb^ 5 Tentt Rep, 3^3. in whkh the Court of 

Kin^s Bench refufed to ftay proceedings againft the bail upon pay- JJf 

ment of debt and coAs in the original adion, u^yidAi tdie Defendant four days al- 

._ , , lowed by the 

VOL. III. E would praaice of 

the Court. 


>3 

i8oa. 

Ta?.ma«« 

w. 

Peniher. 



*4 . 

1 8 b 2 . 

i ^ i 

Abbott 

•u, 

Rawley. 


fel. 5ih. 


In an adtion 
lor brt'acn < f 
a coniraA k> 
tiebver go jds 
a certain 
price per ton, 
the Court 
U'ill not si- 
Jow the De- 
fend «nt to 
pay money 
in»o Court* 
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would alio pay the cofts in the adlioa againft the bail, though the 
latter at^ion was commenced within t^e eight days allowed by 
the pradice of the Court for the bail to furrender the principal. 
He obferved that there was a diftindion between fuing by /dee' 
facias^ and bringing an adion on the recognizance, no colls betiifg 
allowed in the former cafe unlefs the bail appear and plead or join 
in demurrer (a), whereas in<,the latter they are allowed. 

Shepherd Serjt. contra iRlifted, that as the bail had furrendered 
within the time allowed by the pradice of the Court, they were 
perfedlyt regular, and ought not to be called upon to pay, the 
colls of the adion in the recognizance ; that in fad both parties 
w'ere regular, the.PlaintilF having a right to commence proceedings 
on the recognizance upon the body not being brought in, at the 
return day, and the bail having a right to furrender the principal 
within the four days after. 

Court fald, that though the render within the four days 
was ex gratia^ Hill it mull be admitted that the PlainiilF had a 
right to bring his adion on the recognizance of bail, and confe- 
^uently the bail had no right to Hay. the proceedings in that 
adion without paying the colls. 

Rule abfolute on payment of the colls of the 
adion on the recognizance, as well as cf the 
debt and colls in tiie original adion. 

(n) * TidJ. Tr, K. B. 1018 . ed. 2 . 


Strong v* Simpson.; 

was an adion of aflVimpfit in which the declaration ftated, . 
that in confidefation that the* Plaintiff had bought of the 
Defendant a certain quantity of potatoes at a certain price ton, 
the Defendant Undertook to deliver the jjotaroes at the price afore- 
faid, and that the Defendant had negledcd lb to do, whereby the 
Plaintiff had been injured. The Defendant paid money into 
Coart, upon which a rule Nlfi w&s obtained for difeharging the 
rule to pay money into Court. 

Bejl Serjt. Ihewed caufe and contended, thjit the Court fometimes 
allowed money to be paid in, though the damages were not liqui- 
dated, as in Huston Bolton ^ i U, Bl. 299. in notUf and Tofe ▼* 

7 Wilfan, 
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Wtllan^ 2 Eqji. 128. which were adlions againft common carriers, 1802. 

and alfo in adions upon policies of infurance where the damages 

are altogether ttnafcertained. . v. 

, Simpson. 

Shepherd Serjt. contrh infilled, that money can never be paid 
into Couit but .where the damages are mere matter of computa- 
tion, as was laid down by Lord Mansfield in 2 Burr.' 1120.; 
therefore it. had been difallowed in |dions for dilap'dations. 

Squire v. Archer^ 2 Sir.*go 6 , and SaU v. Salt, 8 Term. Rep. 47. 
and that in Griffith v. Williams^ i Term. Rep. yio. which was an 
adioh againll an attorney for negleding to enter up judgment ot^ 
a warrant of attorney, the Court thought that the payment of 
money into Court was originally irregular, though as the Plaintiff 
had tak^ it out he was precluded from objeding to the irregu- 
larity ; <hat with relj^eft to Tate v. Willan the only queftion "there 
made related to the effed of the payment in admitting the con- 
tcatfl ; and that the dillindion refipefling adions againll carriers 
is this, that if there b^ an agreement to be liable to a fpecific fum 
that fum may be paid into Court, but not otherwife, as was fettled 
in Fail v. Bickford^ ante^ vol. 2. p. 234. where the Court refufed 
to allow a carrier to pay into Court the invoice price of goods loll, 
there being no agreement that the carrier Ihould be liable to that 
extent. 

The Court faid th{it ‘money could not be paid into Court in fuch 
a cafe as this without * violating every rule of pradlice upon the 
fubje£t : that the value of the goods was not the criterion of the 
Plaintiff’s damage, but that the declaration fought a compenfation 
for the breach of a fpecific agreement, antf that mor>ey might as 
well be paid into Court in an aflion for a breach of a promife of 
marriage. 

And Chambue J. added that,he doubted much of the proprie- 
ty of extending the rule refpefting the payment of money into 
Court, fince it transfers the rifle of the colls from the party who 
is originally to blame, to«the party who is not to blame. 

Per Curiam^ Rule abfolutc. 
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CASES m te^rm 


Larkins and Others v. Lapkins and Others. 


foUbwing cafe was fent by the Mafter of tbe Rolls for the 
opinion of this Court. 

PVi/liam Larkim Efauirg deceafed, by kh iaft will and teftament 

■ l> 

bearing date the 3(1 day of r794» execured and attefted 


in the prefcnce of three witnclfes, and as by law is required for 
^evifing freehold lands (atnongft other ihings) gave and deVrfed 
as follows : “ I give, devife, and bequeath all my freehold mef- 
fuages or tenements and hereditaments 4tu3te at Calcutta '{a) afore- 
faid, with all and every the rights members and appurtenances 
thereto belonging unto xny hxo\\\Qr yohn Pafcall Larkins,* awBi tv> 
my good (nsnA Samuel Enderby the younger g{. Aldcrmanhury in 
the city of Landon, Efquire, and George Smith of Lincoln s Inn, ia 
the county of Middlefex Efquire, tiieir heirs ‘atid afiigns upon truft, 
that they or the furvivor of them, or the heirs or alligns of fuch 
furvivor do and fhall fo foon after my death as conveniently may- 
be fell and difpofe of my faid freehold roeffuages and heredita- 
ments at Calcutta aforefaid, either together or in parcels, by public 
aublion or private contrad, and for fuch fum and fums of money 
and in fuch manner as they my faid truftees or the furvivors or 
furvivor of them, or the heirs or affigns of liich furvivor fliall 
think proper ^nd moll advantageous : And my will is and I do 
•hereby declare and dired tliat upon every or any fuch Tale or 
fales the receipt, or receipts of my faid truftees or the furvivor or 
furvivors or the heirs or affigna erf fuel) furvivor ihall be a good 
and fufficient difeharge or good and fufficient difehargee to the 
p^rchafe^ or refpedive purchafcrsc of my faid freehold melTuages 
or hereditaments or any part thereof for his, her, or their purchafe 
money r>r refpedive purchafe money, or fo much and fuch part 
thereof as in fuch receipt or receipts lhafi be exprefled to be re- 
ceived, and that fuch purchafer or purehafers^or any or either of 
them fltall not be obliged to fee to the application of his, her, or 
their purchafe money, nor ihall they or any or either of them be 


(«} On the fuggedion ofXord Ahoaiilty peflTbfjr tfie flatute of frandt might not ex- 
Ch. J. “ Middk/tK'* wM by coafent Aibili' tend to owt Indian pofieffiooa, and that there 
tuted for “ CaUntta" wherever it ocenrred might be fome /nr hci cf which the Court 
in the cafe, his Lordfltip obferving that were ignoraot. 

1* 


anfwerable 
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aiirwerable or accountable fbr the'mUBpplication or nonapplication 1802. 
thereof or of any part thereof : Atvd my will is, and I do hereby de- 
dare and dired, that the .money to arife by fale of my faid freehold *"** 
fnefTuaees and hereditaments zx. Calcutta aforefaidi after payment La* kins 

” 1 r a r 1 1 i/* 1 Rud QthCfS* 

ot the charges ajod expeqces attending fuch laley and alio the rents 
ilTues and profits thereof until the fame fhall be fo fold, fhal| be 
deemed and^confidered as part of the tefiduc of my eftate and ef- 
'fed:s, and go therewith ad^hereafter direded.’* And thetcftator, af- 
ter giving divers annuities and bcqucfts, then gave the reft and re- 
'fidue 'of bis eftate and cffeas whatfoever and wherefoever, whether 
real or perfonal, unto the faid yoba Pafcall Larkin:^ Samuel Enderby 
the younger^ and George Smitb\ their heirs, executors, adminiftrators, 
and afligns for ever, upon certain trufts in the will fet forth. And 
concluded thus : “ And laftly, I do hereby nominate and appoint 
my faid brother Jobn Pafcall Larkins and the faid Samuel Enderby 
the younger and Gemrge Smithy tpgether with the faid Mary Ann 
Larkins my faid brother’s wife, and the faid Mary Cuming and 
Henrietta Sampfony guardians of my faid daughters during their 
refpe^ive minorities : And 1 do hereby alfo nominate and appoint 
my faid brother John Pafcall Larkins y the faid Samuel Enderby 
the younger y and George Smith executors of this my laft will and 
teftament. 

The teftator had no other real eftate, than the mefTuage and 
hereditaments at Calcutta in the will mentioned, and the devifes 
above fet forth are all that the faid. will contains relating to land, 
the other parts of the will relating merely to perfbna! eftate. 

After the teftator had duly executed the faid will, he v^'ith his 
own hands ftruck out by drawing a pen through them the feveral 
words and pafl'ages hereinafter mentioned (that Is to fay), in the 
devife of the freehold meftliages^at Calcutta to jbe faid yohn Pafcall 
Larkinsy Samuel Enderby the younger of Aldermanburpy in the city 
of Lottdony Efquire, and George Smith of Lincoln'% Inn, in the 
county of Midedefexy Efquire, the words ** the younger” and 

George Smith of Ldncolfo, Inn in the county of Middlefex En- 
quire,” were ftruck out by a pen drawn through them. And in 
the faid bequeft of the reft and relidue of the real and perfonal 
eftate to the faid fobn Pafcall Larkins y Samuel Enderby the 
younger, and George Sndthy the following words, ** the younger” 
aind ** George Smithy their heirs, ex,” were ftruck* oqt, but over 
the words ** heirs, ex” was written the word Jet.” ' And 
in the claufe appointing guardians the following words, that 

VoL. III. F ■ is 
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is to fay, “ the younger,” and'^* Geohge • Smith the words 
“ Henrietta Satnpfon^^ were ftruok outf And in the lad ejaufe 
appointing executors, the following words, vim. “ the younger,” 
and “ George Smith" were alfo druck out ; and all the above aU 
tcrations were made by the teftator himiplf, by drawing the pen 
through the above words. Other parts of the faid will were alfo 
altered in the fame manner by ftrrking out different palTages there- 
of, but fuch alterations relate only to the<>teftator’8 perfonal eftate. 
The faid teftator never in any manner re-executed, or republiChed 
his faid will after making the above mentioned alterations. At the 
time when the faid will was executed, the faid George Smith the 
younger had a father living, George Smith the elder ^ who died be- 
fore the time when the above mentioned alterations were made. 

The queftion for the opinion of the Court was. Whether the 
devife of the eftate at Calcutta to the truftees named in the faid 
teftator’s will to be fold, were revoked by the teftator’s having 
ftruck out the name of George Smithy one ^of fuch truftees, after 
* the execution of his faid will ? 

J 5 e^ Serjf. for the Plaintiff. The queftion to be conHdered is. 
Whether by ftrrking out the name of George Smithy one of the 
truftees, the teftator revoked the devife of his lands in Calcutta al- 
together, or whether he only revoked it pro tanto ? ^ That the in- 
tention of the teftator was merely to revoke the truft eftate devifed 
to G. Smith is moft manifeft, for in that part of the will where 
his pen had accidentally gone tqo far and erafed the word “ heirs” 
and the two flrft letters of the word “ executors,” which were to 
enlarge the eftate of the two,i^ther truftees, he wrote over the 

m • 

erafure *^Jlet^ thereby plainly exprefllng his intent that they Ihould 
retain the eftate he had given them before the erafure* took place. 
In Sutton V. Sutton^ Cowp, 812.’ where the teftator after deviling 
all his lands upon truft to fell, “except the houfe at Bath" gave 
to his wife ** his heufe in Bath for her life and after her death to 
his eldcft fon,” and after the execution of t^e w'ill fold his houfe at 
Bothy and ftruck out of his will the excej>tion and the devife re- 
fpe<Cling it, the devife to the truftees was neverthelefs held not to, 
he revoked. There were feveral •other alterations and oblitera- 
tions in that 'ftfill, efpecially one whereby in the declaration of the 
trufts the teftator altered an annuity of to his wife to 450/.; 
but the Court ojf King's Bench avoided giving any opinion refpedl- 
ing the diftribu'ion of the funds aridng from the eftates when 
.ibid, only deciding that the devife to ‘fell remained in force. A 

14 revocation 
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Tcvocatioa effeded by «i;fifure or alteration can be extended no 1802. 
'further than it appears to be the intention of the teftator that it lTHTn. 
ihould operate. The ftatute of frauds 29 Car. 2. c. 6 . enacts, •"'* 

■that no devife in writing of lands, &c, nor hny claufe thereof fhall i-* "^cnb 
be revocable otherwife than by fome other will or codicil in writ- 
ing, or other writing declaring the fai^, or by burning, cancell- 
ing, tearing, or obliterating the fame by the teftator himfelf or in 
•his prefence, and by his cliredion and confent. The objedb of this 
sprovifion was that where a teftator has exprefied a clear Jbtention 
by writing, that intention fhould not be fuperfeded by any thing 
•but a clear a£t of the teftator manifefting .an intention to revoke. 

The a£t therefore ntnft appear to be done animo revocandU and 
the efie^ of the a£t can extend no further than fuch an intention 
appears': If it were otherwife all that mifehief would arife which 
the aft was intended to prevent. In Humphreys v. Tayhr^ H. 
a'5 Geo. 2. in Cane. 5 Bac. Abr. th. Wills and T^eJlaments^ G. p. 535, 
fol. ed. it was decided that “ if A. by his will devife all the refi- 
due of his perfonal eftate to B. and C. and make them executors, 
and after by a codicil cancel and revoke every legacy, thing, and 
part relating to B.t and revoke his being executor, C. (hall have 
the whole ; for a revocation without a new gift (hall have the 
fame efFeft as 'if it had been exprefsly given ; and whether it be 
by codicil or obliteration it is the fame.” In Lamb ♦. Parkery 
2 Vern. 496. Lord "Keeper Wright fays, the rule where a fubfe- 
quent aft (hail amount to a revocatfon by implication, is, that fuch 
implication mulb be neceftary and wholly inconliftent. So in 
Com. Dig. ^tit. Devife^ F. 2. it is feid down, that a revocation of 
that part of a^will by which two out of four truftces are named, 
and an appointment of two new truftees only amounts to a revo- 
cation of the two truftees and conftitutes two cithers in their ftead. 

The cafe of Hyde v. Majon., 5 Bac. Abr. tit. Wills and G, • 
p. 540. Vin. Abr. tit. Devife^ R. 2. pi. 17. is alfo a very ftrong au- 
thority to (hew that obliteration unlefs done animo revocandi will 
not amount to a rc vocatioft of the will. The teftator in that cafe 
having executed two duplicate wills and delivered one to his exe- 
cutor, afterwards made great alterations in that which he retained, 
and wrote out a fair copy including the alterations, whicK he ne- 
ver executed ; and it was held that the alterations did not amount 
to a revocation of his will, but only (hevyed an intentidh to make 
another, which intention never having •fc'gwifccarried into effeft the 
will remained in force. 
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i8o2. ■ Shepherd Scrjt. contr^ Particular moi^cs of revoiawg z will ' 

lands or any claufe thereof having been pointed out by the ftatute 
kPTi Othtn of frauds, the Court cannot inquire what was the intention of the 
teflator in obliterating certain parts of his will, unlefs he has pur« 
fued the dircdions of the ilatute. Now *hy the ftatute two forts 
of revocation ard allowed j §rft, a revocation by the mere aft of 
the party without any witoeffes, as tearing cancelling, ' or obliter- 
ating } and fecondly by executing a new will in the prefence of 
three wifnefles, inconfiftent with the bequefts of the former will. 
Now the revocation in the prefent cafe, if good, will in effcfl: 
operate as a new devife, and yet the new devife will not have 
been executed according to the provifions of the ftatute. f It is 
true, that if this were a devife of perfonalty it would be different ; 
for in that cafe no atteftation is neceffary, any writing which 
amounts to evidence of a new gift being fufiicient to pafs that 
fpecies of eftate. In the cafe therefore of Humphreys v. Tayloi^ 
the devife being of perfonalty the dccifion ns no authority in the . 
|>rerent inftance*. With refpedl fo Hyde v. Mafon the Court did 
not decide that the devifees took as under a new bequeft, but only 
that the devifor having an intention to revoke had not carried that 
intention into execution, and therefore they decreed in favour of 
the duplicate which had not been obliterate^ without engrafting 
upon it an^ of the intended alterations. In the cafe cited from 
Com, Dij, it does not appear whether the will' fubfequent to the 
revocation of <two truftees, and appointment of two new truftees, 
were re* executed according to the ftatute frauds or not : con- 
fequentlyit (Sinnot be inferred 'from thence that merely ftriking 
■ out the name of one of three truftees without a new execution of 
the will is only a revocation pro tanto.; for if the will fubfequent 
to the revocation and appmntraent were re-executed according to 
the ftatute of frauds, moft clearly the old will was from that mo- 
ment annulled^ and a new one created. If indeed there be two 
diftinfl; devifes to different perfons in onfc will, and the teftator 
afterwards revoke one of them, it is not contended that it would 
alfo revoke the otlier: fuch devifes being as entirely independent 
of* each other as two different wills (fl). But if a man devife the 
fame eftate to two perfons, and afterwards revoke that devife as 
to one, fuch revocation, neceffarily alters the eftate of the other 


See BtiriaU v. I ‘^**'^* 


where »d ctafure of certun 


in • I Gopykold dtate uthe teftator'* wife. 

4 ■ hy 



21 


IN THE FORTY-SECOND YEAR OF GEORGE III. 

Ivy enlarging it, and if it can operate at all muft operate as a new 1802. 
gift. Whatever alters eithf r the quantity or quality of the eftate lTpkT^ 
of the devifee tnuft be confidered aa a new devife ; as if the tefta- 0‘ber» 
tor after giving by his will an eftate to his heirs and a/Iigns, Larkih? 

niir v ns OlhCfS. 

lliould afterwards ftrike out the words “ h^irs and affigns” 
could not take an eftatefor.life unlefs the will were re-executed. 

It is alfo material to attend to-the language of the ftatute of frauds, 
which fpeaks of the revocation of a will Qr any clar/ft; thereof, not 
of any part thereof ; from which it may be inferred that a revo- 
cation muft either be of the whole will or of fome claufe thereof ; 
and fliat if any thing be done by the teftator amounting to a revo- 
cation of any part of a will, it cannot operate upon lefs than upcn 
the whole claufe to which it relates. As to the cafe of Suttori v. 

5a//o« it*cannot afFe<ft .this : for the teftator, in that cafe in fafl; 
rfivoked'nothing. rfaving devifed all his lands to truftees except 
his houfe at Batby which he dcvifed to his wife, he afterwards 
f(?ld his houfe at Batb, and then ftruck the exception and devife to 
his wife out of his will : but the intereft of the devifee was not 
affeded, nor was the operation of the remainder of the claufe in 
any degree altered by that aft. 

Lord Alvanley Ch. J. I havj no doubt upon this cafe. A 
revocation by obliteration will have the fame efieft which a re- 
volAtion 1 )y atfy other^means will have, and no more. I lay out 
of the cafe the confideration of the devifees being truftees, for in 
a court of law ilieytmuft be confidered as joint tenants in fee 
abfolutely. Now it is argued, that \he revocation of jthe devife as 
to one devifee mikes an alteration in the intereft of the others. 

But whatever this alteration be it is not an alteration *arifing from 
a new gift, but merely from a revocation. If the remaining de- 
vifees were to acquire any eftate which they had not before, fome- 
thifig beyond a mere revocation would be neceflary. If therefore • 
the devifees had been tenants in common, upon the erafure of one 
name the remaining two would take no more than two thirds of 
the eftate. 

Rooke J. It is rather extraordinary that this point Ihould, 
now come to be decided for the firft time ; but though the point 
be new I entertain no doubt that the erafure of the name of 
George Smith is to be confidered as a revocation of the dfivife pro 
tanto only. 

VoL. lit. ^ Chambre 
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i8o2« Chambre J. Ic would be moft unreafonable 0 defeat the 
i^akihn* iotention of a teAator fo plainly exprelTed as it ia in the prefent 
•nd otberi j before we could come to fuch a decifion 1 Ihould ex- 

tARbiMs pe^ authorities to be cited previous to the ftatute of frauds. For 
the relocations entiinerated in the ftatute were revocations at 
common law, and ftand upon the fame footing as if that ftatute 
had never palTed, it being declared that the refoidlions intro- 
duced by that ftatute Ihpuld not extend to thofe revocations. The 
only argument of any weight which has been ufed is, that the 
remaining devifees take a larger intereft. But that argument does 
not apply here ; for the devifees being ^oint tenants are feized 
per my per tout ; and if one joint tenant die in the life of the 
teftator the other joint tenant takes the whole of the eftate, though 
it never vefted in him during the life of jhe teftator, the reafon 
of which is that the original devWe is fufficient to pafs the whole 
intereft. The cafe of a tenant in common is indeed different, he 
being only feifed of an undivided moiety. The effed: of this ad 
of obliteration, as it appears to me, is ‘to take away that from 
Smith which the teftator at firft intended to give him. I can- 
not entertain a doubt upon the fubjed ; and indeed the authorities 
oited are all one way {a). 


(a) The tmifiette wn not prepired when this cafe wai priated.yfe»^^i» 


- Doe ex dim. Walker v. Stevenson. 
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was an application to ftay proceedings in an adion 
of qedment, until the pofts of a former ejedment were 

paid. 

It appeared that the leffor of the PJamtiff had brought a for- 
mer ejedment inahis Court, upon which lie had recovered and 
received the ct^s ; that the Defendant then brought another ejed- 
ment in tbe King*j Beach and recovered, but had not received the 
cofts ; after which the le^or of the Plaintiff brought this .third 


p.idhiscoft»i eiedment. 

ihrdtjcci- Shepherd Scrjta refifted the application, ‘and infilled, that a!- 
though the Court will not fuffer a perfon who has failed once as 
Waiotitf Icffor of the Plaintiff to bring a iecond tjedment without paying 
the cofts of tbc fuit, yet that the rule tlid not apply to a fccond 

Court ilayed ( 

jproccediDgf dlt pty^nt of tlie €o(U of die ftcoiid ejeAmeot 

^ ejedment 
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tgedment brought by a perfon ^bo had before failed as a defend- 1S03. 
ant, and who therefore Ss not to be confidered as twice making D^TeTdim. 
himfelf an aftor. Waikbr 

Vaughan Serjt. in fupport of the application faid, tha|the point Stsvemiom. 
had already been decided in Tbrufiout d, Williams v. Hotdfqfi^ 6 
Term. Rep. 

The Court thought that the principle of the rul? extended as 
well to cafes where a perfon improperly defends an ejectment, as 
where he improperly brings one, and therefore made 

The rule abfolute (a). 


(fl) The praflice of the Courti of King*s 
Bench and Common Fleas as to flaying pro* 
ceedings jn adicins of cjed^nte^c ti!! pay- 
ment of the cofls g/ a fortner ejc^^lmcint on 
^he fame*tirie correfponds. See the cafes 
collrded HullocJFs I»aw of Cods from p. 4^ 5. 
to 467. And indeed where the fame title 
is in ifTue, the above pradlice prevails 
though the ejedment be for di/Tcrent Innda 
in a difFerenr countv, and a new Defendant 
bd added. Kane d, Angel v, Angel and An- 
other, 6 Term Rep. 740. and though the 
former fjedlmeni was brought by the father 
4i{ the Icflbr of the Plain eid aguintt the fa- 
therof the Defendant. Doe d. FeldoJtv. Rot^ 
'Rep. praaice of the 


two Courts as to Haying proctedtngs in 
ocher adions by the fame Plaintiff for the 
fame caufe, feetns to differ thus far, that 
the Court of X. B. flays proceedings till 
the coils of the former adion are paid 
wherever the Plaintiff’s proceedings ap» 
pear to be vexatious, but the Court of 
C. B. never interferes unlefs the merits 
of the cafe have been tried in the former 
adion. See Wefton v. Withers^ z Term 
Rap §ii. Moulton f. /. v, Bingham, and 
Baldwin v. Richards, t Term Rep. 511 
a. for the pradice of K. B. and Cox v. 
Chnhh, t BI, 809, and Cooie v, Dohree, 
I ti. BI, to. for the pradice of C. B. Alfo 
HulkcFt Law of CoiU, p. 463* to 467. 


Matthie and Others v. Potts, 


fii. 6th. 


^iiis was an adion on two policies of infurance on goods at 
twenty guineas per cent. In one of the policies the rilk was 
deferibed “ at and from to Campeachy^ and at and from 

Campeaeby to Najfau per the Ihip or veflel , called La Pura y 
Limpioi or any other Ihip or (hips and in the other, 

“ Per the Spanijb Ichooner La Pura y Lympia from Najfau to 
Campeaeby with a licence from the Governor of Najau^ and back 
in the lame flbip La Pura y Lympia^ oe any other Ihip or Ihips.’* 


Infurance on 
gociis on 
board a Spa- 
nljh Ihip from 
tiajjfau to 
Campeachy to 
continue on 
the goods till 
difchargcd 
and fafely 
landed. The 
Ihip having 
a licence 
from the 


vernor at /taSi" failed Sita. Cdmftacij, and having arrived off ciiEC port made figoala for launches to 
come out, into which the goods weie pot for the purMfe of being run aihore. In this fituation the 
goods were feiaed by two Spniiijh Goverement brigi, it being contrary to the laws to import 

£ril^ gooit into the 5 po»»/& main. It feemt that iho goods were proteaed by the policy while on 

board the launchei, fuch being the ofoal method of carrying on that trede. But it was held that 

fach a Iors.wat hot well deferibed by an averment. Hating that the good* were feiaed •« in a forcible 

and hoftiJefflanaer by. certain perfoi»aiC|>enwe»'Of«ur JLord theKiRg to the Plaintiff unknown.” 


The 
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Tiie rifk iri both policies was defcrihed as ufual to endure upon 
the goods until the fame Ihculd be dilifliarged and fafely landed. 
In the count upon the firft policy it was averred, that goods to 
the am^nt infured were fliipped on board the faid lliip to be 
carried from Najau upon the voyage aforeiaid, “ the faid ihip or 
vcflll then and there being licenfed for th*at purpofe;” antfin the 
count upon the fecond policy, “ that the faid ,lhip or veffel was 
licenfed as in the faid po?icy of ' aflurancf mentionedi*' The lofs 
in both counts was ftated in the fame manner, viz, that before 
the laid* goods were difebarged or fafely landed they were “ in a 
forcible and hoftile manner feized, captured, taken, and carried 
away by certain perfons then being aj enmity and open war with 
our Lord the King to the Plaintiffs unknown.” 

At the trial before Lord AlvanlefGn. J. at ,the Gmldball Sittings 
after lall Michaelmas Term, it was admitted that the Spamjb veflcl 
Ld Puray Limpia was duly licenfed for the voyage in qUeftion by 
the Governor of the Bahama Iflands purfuant to his Majefly’s 
inftrudiions to the faid Governor, but that fio licence was granted 
by the Spanifb government or any other perfon on their behalf; 
that the faid veffel was loaded with the goods mentioned in the 
declafktion and bills of lading; that La Puray Lympia failed on 
the voyage in queftion from the Bahama Iflands on the 2 ill A^'d 
i8oo| and on the joth of the ‘fame month .arrived at a port near 
Campeaebyy and put the goods into a launch with a view of Tun- 
ing them afliore at Campeacbyiw the night, which goods were 
afterwards ftMzed in their palfage to Campeaeby hy two Spanijb 
government brigs, the landing the fame being'illegal by the re- 
venue laws oY Spaitii and were wholly loft to the plaintiffs. 

It was proved, that all Spanijh vcffels laden with.j5r//j/!& mer- 
chandize trading to the Spanijh main are by the Spanijb laws liable 
to confifeation ; and that at CanSpeaeby thofe laws are enforced 
more ftriftly than in other parts of ihcSpaniJls main; that. the 
ufual method of carrying on this fort of trade to Campeaeby ia 
for the veffeis to lie off the coaft as near to the port di Qam- 
peachy as can be done with fafety, and there to make fignals for 
the launches to come off from Ihore; but rijjin fome cafes the 
veffeis do venture to fail diredly into the port itfclfj and that 
the launch in which the goods in qneftiqn were at the time pf the 
feizure had put off from Ihore in the manner ahd%re mentioned. 
Hia Xordftiip dire^d the jury, in cafe they ftiould be of opinion 

that 
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that the trade was condmfled in the prefent cafe in one of the 
ufual modes {a)^ to find^a vcrdicl for the Plaintifif, which they 
accordingly did. 

Williams Serjt. on a former day obtaine4 a rule to fhew caufc 
why this verdict fhould .not be fet afide and a new trial be had, 
firft on the ground that the averment in the declaration that the 
goods were^ captuted in a forcible rfhd hoftile manner by the 
King’s enemies was not Supported by the evidence, and fecondly 
that as the licence of the Britijh Governor at Najfait was confined 
to the Spanijh ihip, the goods were not proteded by the licence 
from Britijh capture when on board the launch, and confeejuent- 
ly the rifk at that time was* materially different from that infured 
againfl. » 

Whcjt the clafe came on the Court feemed to think that tlie 
latter objedion was not of any weight, but intimated a ftrong 
ojpinion that the former ebjedion muft prevail, and recommended 
the Plaintiffs to confent to a new trial, and in the mean time 
amend the declaration. 


l8oi. 

Matthie 
and Others 
*u 

Potts. 


Shepherd and Vaughan Serjts. for the Plaintiffs, exprefled their 
willingnefs to accede to this propofal on payment of the cofls by the 
Defendant ; but the payment of cofts being refilled, they contended 
that the averment in thp declaration was fufficiently proved by the 
evidence, fince it appeared that the goods were feized by perfons 
being ene*hiies of tbe King in a fituation which rendered them the 
fubjed of prize ; that although it appeared that the goods were 
contraband by the laws of Spain, it was not exprefsly ftated in the 
admiffions that they were feized for that reafon, and that unlefs 

• m 

that circumftance were diftindly made out the feizure of Britijh 
goods by Spanijh veffels muft be taken to be a feizure jure belli. 

'The Court however retaining their former opinion declared that 
the new trial ought to be granted without payment of cofts; and 
Chamhre J. added, that he had no hefitation in dating, that in his 
opinion the Plaintiffs ought to have been nonfuited, becaufe the 
evidence prpduced did not fupport the averment of lofs in the de- 
claration. 

Rule abfolute. 


{^a) Stt llurrj V. Tbt Rtjal Excfjatige 4f- holden that goods were proieAed by the 
/urance Company, anie, vkI. t. p. 4 *).). an^l policy while on board public lighters em- 
Rudtr V. 9 ht LouJen /fj/uranct Ctmpavy, ployed to land them in ufual courfe of 
rtff/e, vol. 2. p. 432. «« wbini; it tvaa trade. * 

VoL. lil. H 
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The authori- 
ty of an 
adn'initlrator 
appointed 
according to 
ihr proviftons 
of the 38 G. 
3. c . 87. 
during the 
abfcnce of 
an executor 
from this 
country does 
not become 
a^uaily void 
^t]po^ the 
death of fuch 
.evecuco'f but 
only void- 
able. 


Nathaniel Taynton, Adminiftrator, ^ c . of John 
Hannay deceafed v . Ramsay Hannay. 

ASSUMPSIT. The declaration began thus: Ramfay Hannay 
late of Wejlminfter^ ’iSc. was attached to ahfwer Nathaniel 
^aynton^ adminillrator of all and fingular the goods, chattels, and 
credits of Specially appoiiy!ed adminidrator thereof 

with the will annexed according to the force and ciFe^ of an iQ. 
pafled m the 38th year of the reign of his prefent Majefty, and 
alfo by a decree and decretal order of the High Court of Chancery 
of our Sovereign Lord the King, *holdcn at Wejiminjler in the 
county of Middlefex^ made in a certain caufe inflituted in the faid 
Court by one Thomas Rainsjhrd and yane his wifcragainft the faid 
Nathaniel and John/ione Hannay^ Richard Hcty^ and Mary his 
wife, and whilft the faid caufe was depending in the faid Court 
of the Chancery of our faid Lord the King, to wit, on Thurfday 
the 2ift day of March in the 39th year of the reign of our faid 
Lord the King at Wejlminfler in the faid county of Middlefcx, fpe- 
cially appointed to collect and get in the outdanding debts and 
effedi of the faid yohn Hannay according to the ferce and elFed 
of the faid ad, as by the faid decree and decretal order duly en- 
rolled by the faid Court of Chancery of our /aid Lord the King at 
W^minjUr in the faid county of Middlcfex^ and now -there re- 
maining, relation being thereunto had, will ainongd other things 
more fully and at large appear, of a plea of trefpafs on the 
cafe, and whereupon the faid Nathaniel adminiftrator as aforefaid 
and authorifed as aforefaid complains For that whereas,” l^c. 
The declaration contained counts for money had and received, 
money lent and advanced, money paid, laid out, and expended, 
and upon an account dated in tht lifetime of the tedator, alfo a 
count upon an account dated with the Plaintiff, “ adminidrator 
as aforefaid and authorifed as aforefaid,” and another for intereft 
upon monies due or owing to the Plaintiff, ** adminidrator as afore- 
faid and authorifed as aforefaid,” forborn'’by him ** adminidrator as 
aforefaid and authorifed as aforefaid.” The breach to the above 
counts was in thefe words : “ Yet the faid Ramfay not regarding 
his aforefaid feveral promifes and undertakings fo made by hina 
in this behalf as aforefaid, but contriving and fraudulently intend- 
ing craftily and fubtiily to deceive and defraud the faid yohn in 
his lifetime, and the faid Nathaniel adminidrator as aforefaid and 

authorifed 
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authorlfed as aforefatd fincb his death. in this refpedl, hath not yet 1S02* 

paid the faid feveral fums of money or any part thereof to the faid tTvntom 

yobn in his lifetime, or to the faid Natbaniei £\r\c^ his deceafe (to „ '*'• 

^ \ ^ Hak*<ay. 

which faid Nathaniel letters of ad mi nitration of the goods, 
chattels, and credits of the faid yobn were according to the force 
and elTedt of an aft pafled in the 38th year of the reign of his 
prefent Majefty by yobn by divine Providence Archbifliop of Can- 
terbury^ primate of all England and Metropolifan in due form of 
law granted, to wit, at Wejlminjlcr- aforefaid in the county aforc- 
f*id, .on the 8th day o£ Decertiber 1798, and which faid Nathaniel 
was by a decree and decretal order' of the High Court of Chan- 
cery of our Sovereign Lord the King, holden at Wejlminjler in the 
faid county of Middlefex^ made in a certain caufe inRituted by 
one 'Tbqinas RSmsfond and yaneAns wife againfl the faid Natha- 
niely yohnjlone Hannay^ Richard Hay and Mary his wife, and 
whilll the faid caufe was depending in the faid Court of Chancery, 
to wit, on the 21ft day of March in the 39th year of the reign of 
the now King, at Wejlminjler^ in the faid county of Middlefex, 
fpecially appointed to colledl and get in the outRanding perfonal 
eftate of the faid John Hannay^ according to the force and effeft 
of the faid a«fk as by the faid decree and decretal' order duly in- 
rolled in the faid High Court of Chancery at Wejlminjler aforefaid 
in the county aforefaid, and now there remaining, relation being 
thereunto* had will more fully and at large appear) or to either of 
them, although fo to do he the faid Ramfay was requetled by the 
faid John in his lifetime and by the faid Nathaniel fince his death 
afterwards, to wit, on the faid iRda^ of Auguji 1800 aforefaid, and 
often afterwards, to wit, at Wejlminjler aforefaid, nor did he pay the 
fame or any part thereof to yohnflone Hannay\, to whom probate of 
the will of the faid Jobn was by due authority granted, and which 
faid yobujlone Hannay at the time of the granting of the faid letters 
of adminiftration of the goods, chattels, and credits of the faid John 
Hannay to the faid Natbankj w'as and ftill is rellding out of the 
jurifdidion of his Majefty’s Courts of Law and Equity in that part 
of Great Britain commonly called England^ and out of England 
aforefaid, and which faid yobnjlone Hannay was at the time of the 
commencement of this fuit refiding out of the jurifdiaion of his 
Majefty’s Courts of Law and Equity in that part of Great Britain 
commonly called England^ and out of England aforefaid,^ but he to 
do this hath hitherto wholly refufed and ftill refufes ; wherefore the 
faid Nathaniely adminiftrator as aforefaid fays, he is injured and hath 

4 fuftained 
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i8c2 . fuftained damage to the value of ^ool. 4 nd therefore he brings his 
I'uit, Iffc. And the faid Nathaniel in fa< 3 ;* faith, that the faid decree 
, , and decretal order is in full force and cfFedl: not in any wife rcverfed, 

U Ah N AY. ^ ' * 

annulled, iet afide, or^ rendered void. And he brings here into 
Court the letters of adminiftralion of th^ faid yobn^ which fufii- 
cicntly prove to the Court here the granting thereof in form afore- 
faid, the date whereof is od the day and year in that behalf men- 
tioned.” 

The plaintiff craved oyer of the letters of adminiftration, which 
being accordingly fet out, appeared to be in the form preferibed 
by the Stat. 38 Geo. 3. c. 87. He then pleaded, ift. Non ajfump- 
Jit; 2dly, that JobriJonc Hannay was 'not at the time of the com- 
mencement of the fuit refiding cut of England ; 3dly, a- fet-ofF ; 
upon which three pleas iflucs were joined. Eourtfily, he pleaded 
“ that the Cid jobnjlone Hannay on the l8th day oi July in the 
year of our Lord ihoi, at Wef.minjler aforefaid in the faid county, 
died.” 

To this laft plea the PiaintifF demurred generally, and the De- 
fendant joined in demurrer. 

Onjlow Serjt. in fuppor^of the demurrer. This queftion de- 
pends upon, the. conltru£lion of 38 Geo. 3. c. 87. and the decree of 
the Court of Chancery founded thereupon That a<Sl after recit- 
ing that the laws then exifting were not fiifEcient to enforce a 
fpeedy diftribution of the aflets of deceafed perfons vvhere the 
executor to w'hom probate of the will had been granted was out 
of the jurilditlion ■ of his Majefty’s Courts of Law and Equity, 
provides that where fuch executor fhall refide out ot the jnrifdic- 
tion of fuch Courts, the Ecclefiaftical Court may on the applica- 
tion of any creditor, next of kin or legatee, grant tO any perfon 
named on their behalf fpecial adminiftration for the pnrpofe of 
being made a party to a bill in equity to be exhibited ag.iinft him, 
and to carry the decree into effect but no farther. The 4th fedion 
enads that the Court of Equity in whigh fuch fuit lliall be de- 
pending may appoint any perfon to colled the debts due to the 
eftate and give difeharges for the fame. The firth fedion con- 
tains this provifo, “ that if the executor capable of ading as fuch 
ftiall return to and refide within the jurifdidion of any of the laid 
Courts pending fuch fuit, fuch executor* (hall be made party to 
fuch fuit, vtd» the cofts incurred by granting fuch adminiftration 
and by proceeding in fuch fuit againft fuch adminiftrator, (hall be 
paid by fuch perfon or out of fuch fund as the Court where fuch 

1 3 fuit 
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full is depending (hall dirt^. Now the prefcnt FlaintifF havuig 1802. 
been appointed adminiftratof by the Eccleiiaftical Court and C'd- 
kdlor of the debts due to the teftator under a decree of the Court of „ '*'• 

liA?: ^AY. 

Chancer}', nothing is difclofed by the plea "to prevent him from 
proceeding ia this fuit. * It appears from the provifo in the 5th 
fedion that the Legiflaturc did not intend that the fpecial ad- 
ininiftration* fliould ceale immediately <upon the return of the 
executor ; for if that authority were to ceale on that event 
happening, it would be unncccfl'ary for the exer.utoi* to. be 
made a party to the fuit in Equity : and if tlic authority docs 
not ceafe immediately upon jthc return of the original executor, 
neither will it ccafc upon the death of fuch executor. Upon the 
death or returi^ of the executor the authority of the fpecial ad- 
miniflrator becomes voidable, but it cannot be adliially avoided 
without oblainiiig a reverC! of the decree of ilte Court of Equity, 
a'nd poffibly the Court of Equity might refufe to reverfe the decree 
without obliging thofL w!io applied for fuch reverfal to pay the 
colls incurred or bring the fund into Court. 

Bnyley Serjt contra. The authority derived under this ad of Par- 
liament is a temporary admiaiftration granted for fpecial purpofes, 
m l when thole purpofes ceafe, the authority is not merely voida- 
ble* but void.* If an ^executor refident out of the kingdom never 
prove thCiWill, and admlmllratlon be granted to one durante abfen- 
Utl of fuch executor, upon the return of the executor tire adminif- 
tration becomes void. Slater v. 2 Lord Raym. 1071. So 

where adminillriftion Is granted durante inbiori .-efaL'y if ponding the 
adion the minor comes of age it nray be pleaded in !)*r puls darrein 
c'lntinuancc. Major v. Peel-., i Lutw. 3 j8. In cafe of the death of 
the executor a fortiori the above rule mull prevail, for if he leave a 
will and appoint an executor refident within the kingdom, that exe- 
cutor becomes the legal reprefentative of the firft tellatorj and if no 
executor be nominated, adminiftration de bonis non may be taken out. 

If an adminillrafor durante abfenti& of the executor who has not 
proved the wdll file a bill ta equity or commence an adion at law, 
it is clear that upon the death of the executor fuch fuit will 
abate, and if it had been the intention of the Legiflaturc that fuch 
fuits commenced by an adminiftrator appointed under the ftatute 
t?n account of the abfence of an executor who has proved fliould 
not abatCj it is reafonable to fuppofe that fome pVovifion would 
have been introduced to put both cafes upon the fame footing. 

VoL. HI. I Lord 
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'Lord Alvanle:? Ch, J. Oa the Heft confidcration which 1 
can befiow upon this cafe I am of qpinion that the power derived 
under this adl of Parliament and the decree of the Court of Chan' 
eery mull from the n&ture of the cafe be held to be determined by 
the death of the executor 4 on which event a new right accrued 
•to 'fome other perlbn to take out adminiftration either as next of 
kin to the original teftatror, or as executor of the deceafed execu^ 
tor. 1 do not think that the aSt of Parliament has gone, far 
enotPgh*^ to confer any right upon the fpecial adminillrator, after 
the caufes have ceafed for which the adminiftration was granted. 
The objeA of thofe who introduced this adi was to remedy the 
Inconvenience arifing from the Ecclefiaftical Courts not thinking 
themfelves authorifed to grant a new adminiftration where probate 
had been once granted and the executor was gone abroaef. The 
confequence of this defeO; in their authority was that there was 
no perfon exifting within the jurifdidion of the Courts of Law or 
Equity duly authorifed to appear or to colled): the debts, as there 
was in thofe cafes where adminiftration was granted durante abfen- 
ti& of an executor who had never proved the will. It never was 
fuppofed that a Court of Equity had any power, before any fuie 
commenced againft the executor, to appoint a perfon to colledl the 
debts of the teftator.: but when once a perfpn capable of fuftain- 
ing the charafler of legal reprefentative was brought into a Court 
of Equity, that 'Court in cafe of his infolvency or mifeondu^ 
-would appoint another perfon tb manage the affairs of the teftator, 
and compel the legal reprefentative to permit fuclf perfon to fue in 
Eis name : but even in that cafe the perfon fo appointed could 
never be empowered to fue in his own name. Thjs being the 
cafe, if an executor to whom probate had been granted went 
abroad, nothing could be done : the Court of Equity could enter- 
tain no fuit, there being no perfon to ftand in the lituation of the 
teftator, and the Eccleiiaftical Court could not grant adminiftration 
ad cviVtgenda bona, Tb'e a£l of Parliament *after reciting this griev- 
ance authorifes the Spiritual Court to grant Special letters of ad- 
miniftratton in the form there fet forth x from the words of which 
letters we muft learn the authority of the adminiftrator. Now by 
the letters of adminiftration It appears that he is confiituted ad* 
•miniftrator for the. purpofe of being tn^c a party to a hill in 
equity to be 6 chibited againft him, and to carry the decree into 
effe^ ** hut no further or otherwife fo that the authority m 

fpecially 
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(pecially corifined to the purpoles of that fuit. Then it is urged 
that by virtue of the fourth fe(^lon of the the Plaintiff being 
fuch admiiiidrator is appointed by the Court of Equity to colletfl 
the debts $ and that the authority under that appointment flill 
fublifts. But how long is the fuit in equity to continue i and 
how long is the colledor to adf It^s anfwered that the aft has 
provided, that upon thi return of tlte executor he may be made 
a party to the fuit in equity, and may obtain a reverfal of the ap- 
pointment. But it feems to me -that the moment the executor 
becomes amefnable to the Court he not only may but muft be 
made a party to the fuit, and that until he be, the caufe mud (land 
11111, and there muft be an end of the coliedion of the debts. For 
a Court of Equity to authorife a perfon to colled the debts of a 
teftator in the room of the real reprefentative, when that repre- 
fentative is capable of being brought before the Court, and yet is 
not brought before the Court, would be a proceeding altogether 
unheard of, and would be infringing on his legal rights. He 
might take out probate of the will, and thereby at once fuperfede 
the authority of the fpecial adminiftrator and colledor. The true 
condrudion of the ad as it feems to me is this, that where the 
real reprefentative is beyond the jurifdtdion of the Court of Chan- 

9 m 

eery and incapable of uding for himfelf a power is given to fubfli- 
tute another perfon during his abfence ; but the moment fuch repre- 
fentative is capable of doing his owji duty, or that in confequence 
of his death any^ other perfon becomes entitled to perform that 
duty in his dead by taking out adminidration, all tlje inconveni- 
ence which it was the objed of the ad to provide againd is at an 
end : and confequently the power which was given to the <fpecial 
adminidrator during the abfence of the executor is done away. 
Though I could have widied that the ad had gone farther and 
authorifed the fpecial adminidrator to ad until a new adminiftra- 
tion had been taken out, yet under the terms of this ad of Paiw 
liament 1 xannot find that^we are authorifed to extend the power 
•of the fpecial adminidrator, fince by fo doing we diould enable 
him to colled all the debts which it belongs to the new reprefen- 
tadve to colled, before the latter could have an opportunity of 
inveding himfelf with the proper authority. The ad of Parlia- 
ment provides only for a fpecial cafe : and the moment that any 
perfon capable of ading as reprefentative cornea within the jurif- 
didion dP the Courts of Law and Equity the power ceafes ; and 

.2 the 
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the Court of Equity will not proceed in hit fuk until he be made 
a party. Under the circumftances of this cafe the Court of Equity 
probably would fuper^de the power given to the Plaintiff. If 
the next of kin to the original teftator were to refufe to take out 
adminiilration, the Spiritual Coint would grant adminiftration 
colligenda bona: but this only done upon the refufal of the - 
party entitled ; and the authority in fuch cafe would not be de- 
rived from the Court of Chancery but from the Spiritual Court. 
Upon the whole I am of opinion that the adminiilration is at an 
end, and that the prefent Plaintiff cannot maintain the action in 
his own name. 

Rooke J. This is a quellion on the conftrudion of a new 
atS of Parliament, and it is with conliderable diffidence I entertain 
an opinion different from that of my Lord on the interpretation 
to be put upon that adl ; efpecially when I conlider his long ex- 
perience in a Court of Equity. As this is a new cafe I think the 
bell courfe which we can purfue is to adopt that conllrudion 
which will moll effentially promote the ends of jullice. The ob- 
jedion is taken not by the executor, nor by any perfon having a 
right in confequcnce of his death, but by a debtor only, who is at 
all events anfwerable to the ellate of the deceafed tcllator. I'he 

K 

perfon who now fues, does it under a fpecia! authority granted to 

him by virtue of the ad of Parliament, and is entirely under the 

control cf the Court of Equity by which he is appointed colledor, 

and to w'hich'lie is accountable for every Hep of his proceedings. 

Though on ilie death of the executor a new rigl^ accrues, yet 

until that right be completed and reduced into efifed, I think the 

Ipecial authority granted to the Plaintiff ought to continue in 

force. Let us fee what this fpecial adminiilration is. The Plain- 
* 

tiff is appointed adminiftrator for 'the purpofe of becoming a party 
to the bill in Equity and of carrying the decree into execution but 
no further. The adminiilration therefore is confided to him ; and 
during the abfence of the executor, while living, he certainly 
could colled the effeds by fuing in a Court of Law and his title 
vi^ould be there recognized. Now the Legiflature have forefeen 
nne cafe and provided for it, viz. the return of the executor j - in- 
which event the fuit in Equity doea! noj: abate but the executor is 
only to be, made a party to it. Then (hall we put fuch a con- 
Arudlon on the ad as to fay, that in conlcqueiice of the death of 
the executor the prefent fuit is abated and that the adipn mull be 

beriin 
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begun de novo by th« new|reprefeDtative. As the fuit in Equity 1802. 
does not abate upon the return of the executor I think we are Ta 7 k^ 
warranted in faying that it continues until the appointment of a 
new reprefentative notwkhftanding the death^of the executor. If 
this conftruftion be not j)ut upon the a£t great inconvenience 
may cnfoe. Suppofe the executor to die itj India and no intelli- 
gence to arrive in England of his death till fix months afterwards ; 
if all the intermediate afts of the fpecial adminifirator are to be 
let afide great confufion will follow, I am therefore of opinion 
that the authority of the Plaintiff, though it became voidable by 
the death of the executor, was not rendered adlually void. 

CuAMBRE J. I entirely eoncur with my brother Rooke in 
thinking that the plea is bad, and that the Plaintiff is entitled to 
judgment, and twillnidd that I have no great difficulty in form- 
ing this opinion. This aft of Parliament was certainly made for 
vgry beneficial purpofes, but many of its provifions have been 
framed with a very Ihort-fighted view of legal confequences : of 
this 1 could point out many inftances, but it is not neceffary in 
the prefent cafe. The fpccial adminiftration in the prefent cale 
has been compared to other limited adminiffrations ; which how- 
ever appear to me to be of a very different fort. Where adminif- 
tration is granted durantg abfentia^ or durante minoritate^ it expires 
by the terms of the authority upon the executor returning or 
coming of age: arvd if we could find that the Legifiature had pre- 
icrihed any exprefs limitation in the prefent infiance by the terms 
in which the aufhority is direded to be granted, we fiiould be 
bound to abide by the expreffions of the ftatute. But I think 
that the intention of the Legifiature was not to limit the authority 
to the return or death of the executor : and certainly I am not 
inclined by argument from analogy to narrow the beneficial ef- 
fefis of this aft, but on the contrary where the confiruftion is 
doubtful I fliould rather be difpofed to enlarge them. Great in- 
convenience might arife.from the confiruftion contended for by 
the Defendant. And though, when all the parties are refident in 
England^ thefe inconveniences may be eafily remedied by taking 
out adminiftration, yet other cafes might give rife to great embar- 
raffment, and the prefent affords a firiking inftance of this fort. 

It is faid that yobnftone'Hannaj died in Indhy but under what 
circumfiances, and whether he left a will and appointed an exe- 
cutbr, does’ not appear. Till thefe circunaftanccs can be afeertain- 
VoL. III. K ed. 
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ed, and the will of thedeceaied executor proved, oradmloiAra* 
tlon to the original teftator taken out, all proceedings to do jnfticc 
to the creditors muft be fulpended, and two years may elapTe be- 
fore, any thing can be done. This is a limited adminlftration, 
and tbe nature of the limitation muft be coile&ed from the form 
of the letters of adminiftration which the adl prefcribes. Now 
the letters take no notice«of the Courts of Law, but dire£t that 
the party flhall be adromiftrator for the purpofe of becoming a 
party to a fuit in equity and of carrying the decree in that fuit 
into efteft, and no further or otherwife. The authority is limited 
and ftrifily limited. The party therefore is not a general adminif- 
trator of the efieds, but is only an'adminiftrator for the purpofes 
of the fuit in equity : yet being created by the a<ft adminiftrator 
for the purpofes of the fuit he is adminiftrator ’during the fuit, 
and is to do every thing neceflary to give efiea: to the fuit. Then 
what has the Court of Equity diredled him to do ? The declara- 
tion fays that he is appointed to collcft and get in the outftand- 
iog debts, which implies an authority to bring a&ions for them, 
and that authority he has exercifed in bringing the prefent adion. 
This conUruGion appears to me to be ftridly warranted by the 
latter part of the fifth fedion, which, looking to the arrival of the 
executor and regarding the fpecial adminiftrator not as a fubftitute 
for the executor to all intents, but merely for the purpofes of the 
fuit, does- not /uppofe that fuch arrival would abrolutely fuperfedc 
his authority, but diredls that the executor (hall be made a party 
to the fuit imequity upon which the authority of the adminiftra- 
tor would ceafe. And though no provifion is made in this fec- 
tion in cafe of the death of the executor, yet I fhould think that 
upon his death without a will, if any perfon Ihould take out a 
general adminiftration as next of kin to the origitial teftator, or in 
cafe of his having made a will anh that will being proved by any 
perfon capable of a<fting as executor, fuch adminiftrator or execu- 
tor might apply to be made a party to the fuit in equity, and it 
would be matter of courfe for the Court of Equity to put an end 
to the authority of the fpecial adminiftrator. But though I think 
that a Court of Equity under thefe circumftances would be autho- 
lifed by analogy to adopt this line ofeondud, it is unneceflary for 
me to give an exprefs opinion upon that* point. I take at to be 
clear that the Plaintiff muft be confidered as adminiftrator during 
the c^BUnUaace of the fuit in E^ity, uqtif Xoflje all has been 

^ done 
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4 one either by the Coatl of Chancery or the Ecclefiaftical Court lEoi, 
to determine hU authority. In this cafe nothing luu» been done, 
nder thefe circumflances therefore t am of opinioa that the au* 
thority of the Plaintiff remains, and that >dgment ought to be ”*"*'*'• 
given in his favour. 

Judgment for the PJaintiff. 


Morck and Another v. Abel. 


'^H is was an adion on a policy of infurance effedted op the 26th ^ fere'gow 
Juljf 1797 on goods on board the Juliana Maria, warranted Cover bade 
Dam/hiUp and property, at and from Bengal and all and every pHid^y^JT 
^ort or ‘place wherefoever and whatfoever, as well on the other fide “P"" * H** 
as at and on this fide the Cape of Good Hopc^ in port and at fea, in ifthf 
ill places and at all times, with liberty to touch, ftay, and trade, load contraven. 
and unload and reload^ at all and 8ny of the laid ports and places, £r/ti/iUw$, 
until the Ihip’s arrival at Co^enAagen.** The declaration alleged that Jhwe^po. 
the cargo was put on board at Calcutta in Bengal, that the Plain- 
tiffs were mterefted, and that the fliip and cargo Were afterwards i Oanijh (hip 
captured “ by certain then enemies of our Lord the King.” (Tn"* 

Thecaufe «^a8 trieji* before Lord Ch. J. at<he 

Ball Sittings after laft JWiVi&af/wax Term, when it appeared that ^\l%T^^ha 
the Plaintiffs were fubje/£ls of Denmark and reiident in Copen~ ^* 1 ’ *“•* '''* 
bagen, and the Ihip Juliana Maria a DaniJIj Ihip ; shat the cargo 
which was the lubjed of the prefect infurance was taken on board 


at Calcutta on the March 1797 ; and that the llitp and ca‘rgo 
on the voyage from Calcutta to Copenhagen were captured by the 
French and condemned as prize. An pbjedion was taken to the 
Plaintiffs’ recovery on the ground of its being illegal under the 
provifions of the I2 Car. 2.:C. iS. / j. to export goods from Cal- 
ctttta in any Ihip not bdonging to a Britijh fubjcta ; and this ob- 
jeftion prevailing the Plaintiffs then infilled that if the exportation 
from Calcutta were illegal, the rilk never commenced, and that the 
Plaintiffs therefore were entitled to a return of premium. The 
Jury were direded by his LordOiip to find a verdi*^ for fhe 
Plaintiffs, liberty being jeferved to the Defendant to move that 
fuch verdi& might be fet afide and a nonfuit be ei^ered. 

Accordingly. a rule -for that purpoie having been obtained, 
Mb^berd and Beft Segts. now fliewed caufe. Admitting the prin- 


t !«•/ I, 
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held tlisc (he 
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1802, clple laid down'in Fatufyck v. Hewitt^ ^ Eaji. 96. that where a 
policy is efieded to infure a trading with an enemy, the contraCI: 
and Anolher jj ^ complete violation of the general iaw of the country, 
Aa£i.. that the aflfured cannot recover back his preminm, dill that prin- 
ciple cannot govern the prefent cafe. The loading the cargo in- 
fured at Calcutta by the PJaintifis was merely a violation of a 
particular law, to which though every Briti/b fubjed is bound to 
pay implicit obedience, yet, as againft a foreigner, a knowledge of 
that law hannot be .implied fo as to fubjed him to the fame pe- 
nalties for the difobedience of the law which a Britj/h fubjed 
would incur> Now the policy in the prefent cafe being effeded in 
favour of a DamJIj fubjed and being contrary to the municipal 
law not of his own country but of Great Brifa:n,,i& certainly not 
an immoral contrad : for though it be immoral in the fubjed oT 
any ftate to violate the laws of his own ftate, yet it is not immoral 
in him to violate the local regulations of another ftate. In Van- 
dyck V. Hewitt Lord Kenyon obtirves, “ there is no diftinguifliing 
this cafe in principle from the common cafe of a fmuggling tran- 
fadion: where the vendor affifts the vendee in running the goods 
to evade the laws of the country he cannot recover the goods 
thcmfelves or the value of them.” Undoubtedly that pofition is 
completely eftabliflied by the caft*8 of Cltigaf v. Penalnna^ 4 7erm 
Rep. 466. and Weymel v. Read^ 5 Term Rep. 599. But it is to 
be obferved that the principle on which rhofe ilecifions in part 
proceeded was, that where a foreigner affifts in the attempt to 
evade the Briti/b laws, as by packing the goods in a manner con- 
venient for fmuggling, he thereby cvidencea^^is knowledge of the 
law which he violates, and cannot therefore avail himlelfofthe 
plea of ignorance to wldch tlie prefent Plaintiffs are entitled. If 
there be any cafe m which the Court will prefumc a party igno- 
rant of the law which he has vidated for thepurpofe of enabling 
him to recover, they may do fo in this2 for it may wdl be pre- 
fumed that the Platnuffs were not aware that it was utdawful to 
export in any other than a Britijb flii{t, fince previous to the fltip. 

ment in queftion, fuch a pradice had prevailed and been encou* 

* 

raged : fo much fo tbat on the iplh ^uly 1797, only four inofitbs 
after this cargo was taken on board, jhe 37 Geo. ^.j. 117. was 
paffed, which after rearing the expediency of allowing fhipg be* 
ioi^Ing to ftates in amity with this 4:ouotryjto bring goods from 

« ' Ittditty 
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India^ removed under c^tain reftridlious the prohibition impofed 1 8o«. 

by the navigation aft. '* Morck 

Vaughan Serjt. contra, la flo-w/on v, Hanmk^ 8 ’Term Rep. Aoothef 
577. Lord Kenyon fays, there is no cafe to be found where /.ner-, 
when money has been^aftually paid by one of two parties to the 
other on ah illegal contraft, both being participes erimims, an 
aftion has been maintained to recovea it back again.” His Lord- 
fliip adds, “ here the money was not paid on an immoral, thougli 
an illegal confideratioh : and though the law would not have en- 
forced the payment of it yet having been paid it is not againft con- 
fcience for the Defendant to retain it.” If the propofition laid down 
by Lord Kenyon be true whbre both parties are participes criminis^ 
furely it will apply with double force to the prefent cafe where the 
Plaint^ is the«foie offending party j for this policy being general 
from Bengal^ where the Banes have fettlements, to Copenhagen was 
not illegal when effefted, though the fubfequent illegal aft of 
loading from Calcutta has deprived the Plaintiff of his right to re- 
cover. The cafe of Vandyck v. Hewitt has been diflinguifhed on 
the ground of the Plaintiffs in that cafe having violated the ge- 
neral law of the country, whereas the prefent Plaintiffs have, it is 
laid, offended againft a mere municipal regulation. But the aft 
of navigation, which was in faft pafted againft foreigners, and bias 
formed fo edential » groundwork of our naval ftrength, can hard- 
ly be deemed a .mere municipal regulation, or wholly unknown 
to foreigners. It is to be obferyed that the prefent Plaintiffs never 
claimed the return of premium until they had failed in their de- 
mand for a total lofs ; the rifk therefore was run before the con- 
traft was attempted tp be refeinded, and the diftinftion fometimes 
taken between contrafts executory and executed will not help the 
Plaintiffs’ claim. The cafes of Lowry \. Bourdieu^ Dow^. 468. 
and Aiidrie v. Fletcher^ 3 Term Rep. 266. are decifive to Ijiew 
that the Plaintiffs are not entitled to recovery for in both thofe 
cafes the policies being illegal .and the rifk. been run the affured 
were not allowed to recover the premium. 

Lord Alvanley Ch.* J. Unfortunately this policy was effec- 
ted previous to the palfing of the 37 Geo. 3. ; and though 1 be- 
lieve that before the paffing of that ftatute the provifioas of the 
navigation laws had been relaxed in prafticc with refpeft to fo- 
reigner, ftill in a Court of Law the Plaintiffs are not entitled to 
recover if the trading in qucfticm contravened the regulations of 
VoL. III. L that 
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iSo 2 . that ad. The point however upon whi|h this cafe comes before 
the Court is, whether there be any difference between this cafe 
anJ Ai other and that oiVandyck v. Hewitt? Undoubtedly that was a cafe in 
Ak£l, which the trading was, in dired violation of the common law of 
this country, but before that decifion took place, many of the dif- 
tindions which had been taken between immoral and illegal con- 
rrads had been confiderably flitaken ; and the principle which Ithink 
muft now be extraded from the cafes upon this fubjed is, that no 
man can,come into a BritiJij Court of Jufticc to feek the aflidance 
of the law who founds his claim upon a contravention of the Bri~ 
tijh laws. Let us confider then what this policy is. It is an in- 
furance upon a voyage from any part of Bengal to Copenhagen, 
The underw'ritcr contends, that large as the policy is, ftill it is 
the bufmefs of the affured to take care that hb takes in his^ cargo 
at fome port in India where he may legally do fo. The af- 
fured having loaded at Calcutta^ has not attended to that re- 
flridion, but has thereby contravened the navigation ad. Cap- 
ture being one of the Ioffes infured againft, tlie affured has 
claimed an indemnity upon that ground : to which the Britijh 
underwriter anfwers, you had no right to take in your cargo at a 
Britijb fettlement, and therefore he refufes to pay. The affured 
fets up a diftindion in his own favour upon the ground of his 
being a foreigner, and urges that although he may have^ contra- 
vened the Britijli laws, he has done fo from igr.ofance only. But 
even looking at the cafe in this point of view I do not think tlie 
I'iaintiff is taken out of the general rule applicableno cafes where 
a party enters into an illegal con trad. . The cafe oi Jndtee v. 
Fletcher is a very ftrong authority, for there it was holden that a 
foreigner could not recover back the premium paid on a policy 
which was illegal according to the, laws of this country. T!;e 
qudlion here is, whether the Plaintiff having contravened the 
Britijh laws, can recover by the aid of tliofe laws ? and after cou- 
fideration of all the cafes, I am of ^opinion that he cannot recover 
and that the Defendant is entitled tq havesa nonfuit entered. 

Rooke J. (c). I confider the point made in this cafe as having 
been decided in the cafe of Andree v. Fletcher : and I do not foe 
any rcafon to differ from that authority. If the affured inftcad of 

{«) J/M/i J. hsving been •bfent during on tbe p»rt uf tbe PlainlilTr, gave no 
tbe former part of tbe Term from iodirpo- opinion upon the caft. 

£tion, and not having heard tbe argument 
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feeking to recover for a total lofs had in the firft inftance Rated to 
the underwriters that as the cargo was loaded from Calcutta they 
had no right ‘to recover upon the policy, and therefore fought a Anothe< 
return of premium, there might have been fotne pretence for the 
claim which he has madet but inftead of adopting this line of 
conduit they have firft endeavoured to affirm the contrait by 
making a demand fur a total lols, and failwig in that, they now 
difaffirm the contrail and f:ek a return of premium. But it ap- 
pears to me that they are not entitled to fucceed, for having tiled 
in deHahcc of the laws of this country they fliall not have the 
alllflance of thofe laws to enablij them to recover. 

Chambre J. 1 am of the fame opinion. It is perfeilly fettled 
iliat in the* cafe of an illegal contrail neither party can recover 
from the •other money paid upon that contrail; and that rule 
muft prevail in the prefent cafe unlefs the Plaintiffs can eftablifti a 
diftinilion in their own favour on the ground of being foreigners 
and ignorant of our laws. But I think that we ought not to re- 
lax the rigour of our great political regulations in favour of fo- 
reigners offending againft them, and that there is very little realbn 
to prefume ignorance of a law peculiarly applicable to the fubjeds 
of foreign Rates. Upon the whole therefore I am of opinion that 
the Plaintiffs are aiot entitled to recover back the premium. 

Rule abfolute* 


Field v, Wainewright. 


Teh, loth. 


^HEPUERD Serjt. moved to juftify bail by affidavit in this and In joftifying 

O • r r • bailbyafli- 

three other adkions, the fame perfons being bail in each a£tion^ davit where 
and in each of their affidavits fwearing to property to double the perfons are 
ameunt of the debt in the fingle adion in which the affidavit was 
entitled, and not to double ^the amount of the debt in all the four 


adions in which they were to juftify. ought tofiate 

• ... . bail 

On this ground Bayky Serjt. oppofed their juftification. are worth 

And Tthc Court after reference to the officers allowed the ob- amount of 
jedion, but gave the Defendant time to amend the affidavits. aUUhctaioM 
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Carpenter and Others, AfTignees of Fowler a 
Bankrupt v . Marnell, 

JSSUMPSTT on a notejn thefe words: “ I promife to pay to 
Mr. Jofepb Fowlef- or order the fum of 150/.^ being the re- 
mainder of the confuleration for the aflignment of his intereft in 
the Lajion biinr.efs to me, as foon as I lhall receive or may receive 
the money due upon the completion of the laid hunneis tiotn 7 . 

/*. Efquire, his executors, adminiftrators, or alligns, or immedi- 
ately upon my receiving letters of adininiftration of the eftate and 
elTeas of Ideut*enant-General yo/cpb Walton, otherwife Brome, de- 
ceafed, whichever ‘event lhall lirft take place,” Signed Richard 
Marncll." This note was indorCctl by Fowler to one James 
Ba^JIer for a valuable confideration, after which Fowler became 
bankrupt and the Plaintiffs were chofen his aflignees j in which 
capacity they now fued for the benefit of Bagjler, 

'The caufe was tried before Lord Alvanlcy Ch, J. at the Wefi-- 
tnhjler Sittings after Michaelmas Term, and a verdift was found 
for the Plaintiffs fubjed^ to the opinion of the Court whether the 
aaion was maintainable by them as aflignees of Fowler. 

A rule Nift having been obtained on a former day for fetting 
afide the verdia, and entering a nonfuit, 

Bejl ancl. Onflow Serjts. ribw Ihewed caufe and infifled that the 
a£lion was well brought by the Plaintiffs as alfignees of Fowler ; 
that as the note was not negotiable the adion could not have been 
maintained by Bagfler himfelf, and though it might poffibly have 
been fuftained if brought by Fowler yet it did not follow that it 
might not alfo He brought bythe aflignees, for that there were 
many cafes where an adion might be fuftained either by the 
bankrupt himfelf or by his aflignees ; as in Fowler v. Down, ante, 
vol. I. p- 44- and Webb v. Fox, 7 Term Rep. 391. and the feveral 
cafes there oiled, by which it was eftabliflied that an uncertifipated 
bankrupt or his alfignees might maintain adions relative to pro- 
perty acquired, fubfeguent to the bankruptcy ; that the only cafes 
which tended to ftiew that the adioi\ was not well brought were 
.Winch V. Keeley, I Term Rtp- 619. and Bottomley y. Brook, 
32 Geo* C. B. c\t. ibid. 621.; but that in both ihofe cafes it ap- 
peared upon.the record -that the Plaintiffs were not beneficially in- 

terefted 
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tetefted in the infl;rumen|s upon which they lued, and as at that 
time the precife point there determined was confidered as new, CARTTwrEt* 
and Lord Kenyon had in a fubfequent cafe of Bauerman v. Rade~ Other* 
niuSf 7 Term Rep. 663. laid it down as clear that Courts of Law Markeli.. 
can only take notice of legal rights, the Court in this cafe, which 
did not fall precifely within the authority of Winch v. Keeley or 
Bdttomley v. Erook^ would not extend ^Jie equitable dotftrincs there 
adopted. They obferved that it app&red to have been tlie 
opinion of Lord Hardwicke, that a legal edate in the truft pro- 
perty of a bankrupt pafled to his affignees, fince he thouglrt it ne- 
ceflary to direct in the cafe Ex parte Newton, i Atk. 97. that wliere 
an aflignee is removed on account of his own bankruptcy, not on- 
ly he but his adignees Ihould join with the commiflioners in exe- 
cuting the afiignment to the new adignees. 

• Shepherd Serjt. contra contended that where a bankrupt is in- 
terefted as a. mere truftee, the debt does not pafs under the com- 
million ; that this point was exprefsly decided ia. Winch v. Keeley ^ 
in which cafe the bankruptcy of the Plaintiff having been pleaded, 
the Plaintiff replied that he was a truftee, and upon demurrer that 
replication was held good j that ia the prefent cafe the Defen- 
dant could not have ftated the fpecial fads upon the record, fince 
it would only have amounted to the general iffue, which is, that 
the affignees Ijave not oor ever had any right of adion ; and that 
as nothing ever palftd to the affignees in the note upon which 
this adion was founded, it was impoffible to contend with any 
fuccefs that either they or the bankrupt might maintain the adion. 

Lord ALVAiyLEY Ch. J. We are all of opi&ion that this 
ndion ought to have been brought by Fowler. He was the per- 
fon to whom the proraife to pay was made; he by his indorfe- 
ment direded the contents of the note to be paid to Bagfier, and 
though this indorfement had no legal effed, yet it paffed the bene- 
ficial intereft in the note to Bagjler, and Fowler by the indorfe- 
ment became a mere truftee for him. The affignees never were 
in a fituation to derive ^ny benefit from this piece of paper. If 
indeed they had poffefl'ed the moft remote poffibility of intereft, 
or if they could ftate any thing from which a benefit to the cre- 
ditors would refult, I ffiould hold that the adion might be main- 
tained ; but at the time when they brought this, adion it was im- 
poffible for them not to know that they had no right to the note. 

They bring the adion in the charader of truftees ; but they are 
not truftees for Bagjler ; they are only truftees for Fowlers cre- 
ditors, and therefore cannot fuftain this adion. 

VoL. III. M 
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Carpenter 
and Oihen 


M A R N E L L* 


Heath J. exprelTed himfelf of the fpme opioion, aod obferred 
that Lord Hardwicke'i dire^ion was only in majorem cauttlam. 
Rooke and Chambre Js. concurred. 

Rule abfolute. 


Feh. 10th. Oppenheim ond Another 'v. Russell. 
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ry^ROVER for goods. 

At the trial before Lord Alvanley Ch. J. at the Guildball 
Sittings after laft Michaelmas Term, it appeared from admilllons 
that the Defendant was a common carrier from London to Exeter 
and Plymouth^ and as fuch receive^ the goods in quedion from 
the Plaintiffs, by whom they were configned to the houfe of Ne- 


not affect 
the right of 
the confignor 
to (lop the 
goods in 
iranjitu, 
Semh, that 
fuch a lien 
could not be 


gretti and Co. at Plymouth ; that Negretti and Co. when they or- 
dered the goods to be fent gave no direQion’s refpediing any par- 
ticular carrier, and that there was another carrier from London to 
Plymouth bclldes the Defendant ; that previous to the arrival of 
the goods at Plymouth^ Negretti and Co. had failed, and a notice 


eftdbiiftied had been given to the Defendant by the Plaintifis not to deliver 

even by 

agieement them to Negretti and Co., the Plaintiffs at the fame time tendcr- 
carrTer'and* Defendant his charge of 1/. yj. ^d. for the carriage of 


theconfignor. jjjg goods and offering to indemnify him j that the carriage of the 
goods was to have been paid by Negretti and Co. if fhc goods had 
been delivered to them; and that the furh of 4/. 7/. was due 
from Negretti and Co. to the Defendant for the carriage of other 


goods } that the Defendant offei;ied to deliver the goods to the Plain- 
tiffs on their paying him the two fums of 4/. and i/. ys. nd. 
and indemnifying him; that the Defendant in January 1801 
gave public notice by circulating hand-bills and advertifements in 
the London Gazette and other newfpapers, that all goods which 


ihould be delivered for the purpofe of bsing carried, would be 

* • f 

confidered as general liens and fubje£l not only to the money due 
for the carriage of fuch particular goods, but alfo to the general 
balance due from the refpeiflive owners to the proprietor of the 
waggon, and that one of the above mentioned hand- bills had been 
delivered to Negretti and Co. at their fliop in February laft. The 
Defendant then offered evidence to fhew that it was the ufage 
among carriers to retain for their general balance, but Lord Al- 
vanley reje£fed the evidence, being of ofvnion that it was not ad- 
miftlhle, and that the confignor’s right to flop in tranjitu could not 
be affe£bed lay fuch an ufage if eftablifhed. A vcrdi<ft; was found 


for the Plaintiffs with liberty to the Defendant to apply to the 
Court for a new trial. 


Accordingly 
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Accordingly a rule JV^ having been obtained on a former day, 

Lem and Bcjl Serjts. were now called upon to fupport the rule. 
The right of the confignor to flop goods in tran/itu is a mere 
equitable right and cannot be fupported oil the ground of a ftri£t 
legal claim. Indeed no cafe is to be found in the books where 
this right has prevailed againft' any otjjer than the immediate con- 
lignee, and. it has never yet been allowtfd to alFeft third perfons. 
Whatever might have been the prevailing opinion previous to the 
cafe of Dawes v. Peck^ 8 Term Rep. 330., it is fully eflfablilhed 
by that cafe that where the confignee appoints a particular carrier, 
pays the carriage, and is anfwerable to the confignor for the goods 
notwithftanding they are loft or damaged on the road, the con- 
fignee is the Only perfon who can maintain an adtion againft the 
oarrier for fuch lofs or damage. This fhews that the delivery to 
the carrier is a delivery to the confignee fo far as to veft the legal 
Mght to the goods in him; and though in the prefent cafe it is 
admitted that there was another carrier by whom thefe goods 
might have been fent, and that no particular directions were given 
by Negrctti and Co. by whom they ihould be fent, yet it is ex- 
prefsly ftated that they were to pay the carriage. If then the 
right to ftoppage in tranftttl be a mere equitable right, it muft like 
other equitable rights ojierate only as between the two contracting 
parties, and cannot alFeCl third perfons. It is to be recolleded 
that it is a right of but late introduction into the lew of England^ 
Wifeman v. Vandeput^ 2 Fern. 203. being the firft cafe in which it 
was recogniled, ^nd there it was treated as an equitable right ; 
and though Lord Hardwicie in Snee v. Prefcot^ i Aik. 245. went 
farther and confidered it more as a legal right, ftill the queftion 
there was between the confignor and confignee only without the 
intervention of a third perfon. in Uckbarrow v. Mafon^ 2 Term 
Rep. ^3. I H, Bl. 35y. 2 H. Bl. 21 1 . 5 Term Rep. 367. 683. the 
intereft of third perfons as afFeCled by the dodirine of ftoppage in 
tranjitu came to be confi'icrecl, and after much difcuflion it was 
finally fettled that howevef the right might prevail as between 
confignor and confignee, it could not prevail againft a perfon 
holding under a bill of lading indorfed to him by the latter. That 
cafe only differs from the prefent in refpeCl of a transfer of pro- 
perty by a bill of lading being more formal, than a transfer by 
delivery to a carrier ; but if the latter fo far vefts the prbperty in 
the confignee as to enable him to fue for any lofs or damage, no 
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legal right can refflaln in the coftlignor^ Lord Kenyon In Da%ves 
V. Peck reprobated the idea of the property being in a fiu£tuating 
ftate between the confignor and the confignee, and Mr. JuAice 
Grofe in the fame cafe calls the confignor’s right to ftop in tranjitii 

in its nature an equitable right.” So jn Holton v. Loy, 7 Term- 
Rep, 445. Lord Kenyon confidcrs . the right as a “ kind of equi- 
table lien adopted by tbe law for the purpofes of fubftantial juf- 
tice,” and obferves that it does not proceed on the ground of rc- 
fcinding the contradi. If then the property in the goods vefted 
in Negretti and Co. by delivery to the Defendant^ a portion of 
their legal right yefted in the Defendant and which will be fuiE-. 
dent to countervail the equitable right of the PlaintiSs. The lat- 
ter claim through Negretti and Co. and therefore can only claim 
to the fame extent as Negretti and Co. could have claimed* That 
the Defendant had a right to fet up a general lien againft the con- 
iignee of the goods, is clear, and was admitted in Naylor v. 
Mangle^ 1 Efp. N. P. Caf. log. and alfo in a cafe of Afpinall v. 
Pic 1 tford{a\ 9th June 1800, coram Lord Kenyon at Guildball. The 
fame lien has been eftabliflied in favour of wharfingers, dyers, and 
bleachers; as in Kirkman v. Sbawcrofsy 6 Term Rep. 14. and in 
jRg/5 V. yobnfon^ 5 Bur. 2827. Lord Mansjield fays, “ it is im- 
pofiible to make a difiindion between a^ wharfinger and a com- 
mon carrier in this cafe however it fhould have been left to 
the Jury to decide whether the confignor was, not aware of the 
cuftom aded upon by the Defendant (and of which notice was 
given to thS confignees) of retaining for a general balance ; in 
which cafe a contrad of the fame kind might have been prefumed 
as againfi him. 

Shepherd and Bayley Serjts. contra. The confignor’s right to 
ftop in tranfttu is not an equitable, but a ftrift legal right. Burg- 
ball V. Howard., i H. Bl. 365. n. where Lord Mansjield fays, that 
the confignor’s right is founded not upon principles of equity 
only, but the laws of property.” Indeed if it were otherwife, it 
would not have been poftible, as has been done in feveral cafes. 


(tf) AJpimaU^ dtfftgntf ofHvwartb v. Puk^ the eflafe for the generil bilaAcc doe from 

fwrd. Hontuartb for the carriajge of j{Ood&. This 

Guildball Slttiogs after Eajl, T. twam right was tllabliAied by evidence of the De* 

Lord Kenyan. fend ant having before claiir.ed and been 

Trover for goods. aljcwctd to retain for his general balance 

The defrnce was thet the goods were put both ngalnd btrkrupt eftates and folvenc 

by f/€war/& into the hands of the Defen- cuftemera, and alfo by tbe evidence of a 

dant as a carrier to be forwarded from Man^ principal carrier on the weAern rpad to the 

ibe/7fr to his warehoufe in tond^n^ and that fame effedl refpedling hioifelf. 
the Defendant was entitled to retain againft ^ 
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for 



IN THE FGRTY-SEGCMb YEAR -OT GEORGE ni. 45 

for the coniignor to have maintained trover ag^nft the eahrier or 1802. 
the captain of the (hip. « The argument drawn from the cafe of op^m^m 
LickbarrouD v. Mafon is unfounded ; for there the holder of the Another 
bill of lading indorfed to him by the confignee of the goods was Rvssbll. 
allowed to prevail againfl: the claim of theconlignor, not merely 
becaufe he was a third perfon in the tranfaftion, but becaufe the 
•confignor by putting it in the power of the confignee to indorfe a 
negotiable yiftrument to a third perfon was himfelf a party to the 
contrail with that third perfon, and becaufe the holder of the bill 
of lading in eiFeil claimed under the confignor as much as under 
the confignee. Indeed Lord Loughborough in giving his opinion 
on that cafe in the Exchequer Chamber, i H. Bl. 363. fays, “ I 
flate it to be a clear propofition that the vendor of goods not paid 
for, may retain the pofleflion againfl the vendee, not by aid of 
any eqaity, but on grounds of law.” Could it be infifled for a 
moment that if Negretti and Co. had entered into an agreement 
svith I bird perfons in the country that when thefe goods arrived 
‘they fhould have then}, thofe third perfons would in confequence 
of fu'.h agreement have acquired a lien on the goods for money 
advanced by them paramount to the confignor’s right of ftoppage 
in tranjituf If this dodrine prevail, no perfon can ever fend 
goods by a carrier until he has previoufly examined the carrier’s 
books and afccrtaincd»the extent of the confignor’s debts to the 
carrier. The cafe oV Dawes v. Peri proceeded on the ground of 
a delivery to a fpftcial carrier. It is not to be denied that carriers 
may make a fpecial contrad with thofe for whom they carry 
goods, and that notice to a party of fuch ufage is evidence of an 
implied contrad ; but it is only evidence from whence a contrad 
is to be implied and cannot be fet up to defeat a lawful claim on 
any other ground. In the prefent cafe whatever may have been 
the underflanding between Negretti and Co. .and the Defendant, 
there is not the flighteft evidence of the Plaintiffs having been ac- 
quainted with or aflfented to the Defendant’s claim of a lien for 
his general balance. 

Lens in reply obferved fhat if thefe goods previous to their de- 
livery to Negretti and Co. had been feized by the Sheriff under a 
Ji.fa. in fatisfadion of a debt due from them, the Plaintiffs could 
not by virtue of their right to flop in tranfit& have reclaimed the 
goods from the Sheriff, Uhlefs notice bad been given to the Sheriff 
at the time he feifed them of the Plaintifll* claim. 

VoL. III. N 


Lord 
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1802. Lord Alvanley Ch. J. The que^ion before the Cgart re, 
OppTnTeim Whether the evidence which was offered at Niji Prius was pro- 
and Anoiber pg,|y. rgefted confidering for what purpofe that evidence was ad- 

KvssEit. ducedf This was an action brought by the Plaintiff as confignor 
again ft a carrier for the recovery of goods, and it is ftated upon 
the cafe that the goods were demanded by thp Plaintiffs before 
they either actually or conftrudlively reached the hands of the 
confignee. According to the general rule the carfier under thele 
circumftances was bound to deliver them and was liable, as 
Lord Kenyon very proj»erly determined, to an adlion of trover 
if he did not deliver them. Though no aft of feizure enfuc, 
yet if tender be made of the fum due for the carriage, the 
■perfen fending the goods has a right to relume them ; and that 
was done in this cafe. The defence fet up by -the carrier is this. 
“ It is very true I have not delivered the goods either aftually or 
conftruftively into the hands of the confignee. I am a carrier 
and have not delivered them at the place of their deftination ; but 
I and the reft of my trade have eftabliftied an ufage which is evi- 
dence againft all perfons who make ufe of us as common carriers, 
which ufage is that the perfon to whom goods are conligned fliall 
not be entitled to take them out of the carrier’s poffelfion or bring 
an aftion for the non-delivery of them until he has paid not only 
for the carriage of thofe goods, but all the balance he may happen 
to owe for the carriage of other goods.” Iividence w'as offered at 
the trial to prove this ufage, in order to ralfe againft the Plaintiff 
this defence, namely, .that he was bound by thij ufage and that 
the carrier acquired as againft him and his right of flopping /« 
tranfitu the fame right of detainer as againft the confignee. I am 
now fatisfied that I ought to have admitted that evidence for the 
purpofe of proving the ufage, if when proved it would be of any 
ufe : for whatever dpubts I entertajned at the trial 1 fee that by an 
authority, to which I bow, it has been determined that this fort of 
ufage may be adduced in evidence with a view of eftablilhing in 
particular trades that fort of lien ‘which 1 am forry has of late 
years grown fo much into faftuon, and ]ia8 1 think been too much 
favoured. In Kirkman v. Sbawerofs it was publilhed in nevjrfpa- 
pers and all the world were apprifed that a particular clafs of 
traders, fuch as dyers, bleachers, would not take atiy goods to 
be manufaftured in a particular way unlcfs fubjeft to a general lien 
as againft the perlbn fending them. But there the perfon fending 

them 
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them was the perfon witl^ whon\ the contraa was made, and he 1802. 
•had full knowledge of the ufage. Indeed I think there is a great 
diftindlion between that cafe and the cafe of a carrier or an inn- and' Anutner 
keeper ; in tlie former the trader may or may not take goods to Russell, 
bleach at his option and nobody can compel a man to bleach for 
him ; therefore he who ftnds goods to a bleacher fends them upon 
an implied contraa: that his goods fl^ll not be redemahded by 
him but upon payment of the bleacher’s* general balance. I was 
of opinion that though that evidence of ufage might be admifliblc 
in that cafe, it was inadmiffihle in this cafe, becaufe if proved it 
would not affea: the confignor’s lien, and I am of that opinion ftill; 
and if 1 or my brothers had ajiy doubts upon it we would comply 
with what has been fuggefted at the bar, namely, agree to put this 
cafe in a’fiiape in which the queftion might be finally determined; 
b«t as ’.<•2 have no doubts at prefent and as it is a cafe of little 
confequence in point of value, we fhall in the prefent ftage deliver 
our opinions, and if the parties are defirous of having this point 
more folemnly determined, they may bring it forward in a cafe of 
more importance; We are called upon to fay that this ufage fet 
up by the carriers on the weftern road ought in point of law to 
prejudice that right which is now as firmly fettled and as much a 
legal right as any other ; namely the right of a confignor who has 
delivered goods to a coiftmon carrier to reclaim thofe goods before 
they have come into the aSual or conftruaive poirelTion of the 
perlbn to whom th*ey are addrefled. I confefs f thought the pro- 
pofition a monftrous one when firft'ftated ; and I ftill think it im- 
luiftible to maintain that an agreement between the confignees of 
goods and the carriers upon the weftern road can put an end to 
the right of flopping in tranfitu vefted in the confignors of goods 
before that agreemciit exifted. It was admitted that if the con- 
fignee had made an aftignment. of the goods,* his affignee could 
not have defeated the rights of the confignor. Then if he could 
not do it by affignment how can he by any agreement with the 
carrier ? for the carrier comes in under the confignee. In the ar- 
gument the rights of third perfons were puflied forward,: and 
mod unquellionably they cannot be affected by the right of the 
confignor to ftop in tranfitu; for if by any thing that had happen- 
ed to the goods where they were depofited any perfon had ac- 
tjuired a right in thofe goods before they became the property 
of the confignee, the confignor could not have refumed them 
without fatisfying that right ; but he can refume them without 

^4 fatisfying 
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1802. fatisfying any rights derived under the confrgnee, if he claim to 
c^^HHEiM the"™ before they come into that ^tuation which gives the 

and Attolhtr <5onfignee a complete dominion over them. Perhaps there is a 
SussELL. little difficulty in Aadng thefeveral rights of coolignor and con- 
fignee. it has been' determined that the moment goods are de- 
livered by A, to a common carrier to be by him forwarded to B, 
the property vefts in and if they are loft he, not the confignor, 
is the perlbn to bring tin a<ftion for that loft. Thia it was con- 
tended decides the prefent point. But we muft recoiled that 
though the property be in the conhgnee ftiU it is liable to be di- 
vefted by the confignor under certain circumftances, and when the 
right of refumption is exercifed by the confignor the property is 
revefted in him. Though the confignee be the perfon who muft 
fuftain any lol’s happening to the goods and therefore the carrier 
is principally his agent, ftill he is fo far the agent of the confignor, 
that the law has faid, the confignor has a right to take the goods 
out of the hands of the carrier at any time before delivery to the 
confignee. My brother Le/w put a cafe Which I. do not think fo 
clear as he feemed to confider it, namely, that if the Sheriff had 
found tliefe goods upon the road and feized them under a Ji, fa. 
in fatisfadion of a debt due from the confignee to a third peiibn, 
llje coolignor’s claim to refume the property after I'uch a feizure 
could noit have availed him. Whether the Sheriff can make them 
abfolutely the goods of the confignee by ftopping them before 

9 A 

they come to his hands, appears to me very doubtful. At any 
rate that is not the prefent clfc. Here neither the confignee nor 
any body claiming under the confignee had attempted to reduce 
the goods into adual polTeflion before the claim of the confignor. 
They remained therefore in the hands of the carrier in the fame 
ftate as when they were firft delivered. There is no evidence 
whatever in this cafe of the confignor having had any adual no- 
tice that this Defendant as a carrier would take no goods but what 
were liable to this new lien. Indeed my own opinion at prefent 
is that he had no right to make fuchlerms with the confignor, 
and I hope it will never be eftabliftied that common carriers who 
are bound to take all goods to be carried for a reafonable price 
tendered to them may impofe fuch a condition upon perfons fend- 
ing goods by them. Then the fiogle queftioQ in this cafe is, 
whether a ftipulation betvvecn the confignees and carriers on the 
weftern itad that the latter ftiall retain as agaidft the former for 

3 their 
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their general bal&nce (^n take away that common law right which 1802. 
is now firinly eftahlilhedy namely* that, till goods have reached opmThmm 
either the aduad or conftmdive poflcflion of the confignee the Another 
property in them may on certain events revert back to the perfon 
by whom they were delivered inm the hands of the carrier? The 
carrier’s claim here is in contraventipp of that right ; for there is 
no third perfon to whom any right is ddlrived from the condgnor. 

With refpedt to the argument adduced from the decilions in fa- 
vour of indorfees of bills of lading* it is to be obferved* that in 
thofe cafes the conflgnor himfelf had enabled the condgnee to 
raife money upon his goods,*and it would have been monftrous to 
permit the condgnor after a credit obtained by means of his own 
bills of lading to take the goods out of the hands of an adignee in 
fad cla'iming uiider himfelf. Under thefe circurafiances therefore 
1 am of opinion that the evidence offered was not admiiEble for 
1th e purpofe for which it was offered. 

Heath J. 1 am *of the fame opinion, and I found my judg> 
ment upon a few principles which I think ffeer clear of moft of 
the cafes cited. In the firil place k is clpar 1 think that the right 
of feizing in tranfitu by the conflgnor is a common law fight ; 
and that it is fo is evident, becaufe it may be the foundation of an 
adion of trover. In* the next place 1 think it is a right ariling 
out of the ancient power and dominion of the condgnor over his 
property, which at the time of delivering his goods to the carrier 
he refervesto himfelf. Then the*third principle I &all lay down 
is this, without impeaching any of the cafes which have been 
adjudged, that there is a certain privity of contrad between "the 
condgnor and the carrier ; and it is evident that there is that privity 
of contrad from this condderation, that if for inftance the condgnee 
has run away and cannot be found, or if the cendgnee will not take 
to the goods, but will lay “ I did not order thefe goods,” or “ 1 
countermand them and will not accept them,” in either of thefe 
cafes the carrier may come upon the condgnor for the carriage of 
the goods, which he could, not ilo unlcfs there was a privity of con- 
<rad between him and the carrier. Then if this is a power re- 
ferved out of the ancient dominion the condgnor has over his 
property, it is paramount to any fort of agreement as between the 
carrier and condgnee. ‘A^ I put the cafe juft now, fuppofe the 
condgnee is not' to be foui^d to receive the goods^. could i^he 
carrier in fuch a cafe fay there is a rijnning, account betweep 
VoL. HI. O me 
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1802. me and ilie coniig^neej and therefore I will make you the cod- 
OrrnHMttt P*y coofigoee’s balance ?’* Certainly he could not. But 

•Ad Another jf powcT of a Cartier to create this li«», which I very 

Rirtsitt. much doubt as well as my Lord, he might fay to the confignor 
you owe me money' upon another account, attd you (hall not 
have thefe goods uulefs you pay me as well. for the carriage of 
thefe goods as for the Vunning acoouut between us in refped to 
the other goods.** It is unnecelTary for the Court at this time to 
deliver '‘any opinion concerning the legality of this lien, or how 
far it may prc^erly operate, but I think it is an extremely doubt- 
ful matter for the reafons my Lord has given. 

Roocc J. This right to (lop the goods iu tranJitH I muft 
confider as a legal right. Our courts of common law recognife it, 
and they diftinguUh betis^een the conftruQive and the aflual de- 
livery of goods. This diftindion is mentioned by Mr. Juilice 
Bulier in delivering his opinion in the cafe of Ellit v. Hunt. 
Where there is an adual delivery the trMftut is at an end, but 
where -the delivery Is condrudive or fiditious, there the law con- 
fiders that as a delivery tq certrin purpofes only ; for it is a fidion 
of law, and that hdion of law muft work equity. Now the fidion 
is this, that it is a delivery fo far as to make the carrier anfwerable 
to the confignee, to whom be has undertaken to carry them ; but 
the fidion is never carried fo far as to deprive the confignor of 
his right to refumc them, if ftopped before they have adually got 
to the pofleiTiqn of an infolvetof confignee. This is an equitable 
and juft right. But 1 can never afient to a dodrine fo difcredit- 
able to our courts of law as diat, becaufe it is equitable and juft, 
that it is therefore not ftridly legal. Though a juft and equitable 
right, it is adegal fight too, and not a right which needs the aid 
t)f a court of equity.* Then, what* is the claim fet up by the De- 
fendant ? It is a claim founded on a fpeciai agitement only. 1 
call it a fpeciai agreement for this reafon, that it is not founded on 
general prindples of juftice, but on particular ufage. That ufage 
is prefomed to have been founded on^contrads repeated fo fre- 
quently and fo notorioos, that every body muft be confider- 
ed as bound to take notice of it. fiuppofing it therefore to be 
any right at all, it is a right fonnded only upon this fort of fpedat 
agreement. If indeed it was a claim fonnded upon general prin- 
ciples of untverfal juftice, it ought to be the lew of tb^ lahcl,'end 
we (ftlontd not want any evideoAm of dut whkh 'is a^tmUe to 

laie 
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law and jtiftice. The very circiiinftance therefore of admitting 1 80a, 
evidence in this ca/e fhews, that it is not founded on univerfal 
right, but on fpedal iifage only. The cpntrad kfelf is a very Another 
fingular ope : forgehcrajly fpeaking carriers have extricated them- Rvucll. 
felves froth the rules bf law by makiog fpecial acceptances. ' NOw 
we know that a fpecial acceptance dkn^ only be made with the 
confignor or h?s feri^ant wh-en he brirfgs the goods ; it cahbot be 
made with the cbhfignee. Nor eah the confignor agree tjiat the 
confignee lhall hot take the gbbds until he fhall have paid the 
general balance; for in order to thake fuch an agreement he rouft 
delay fending the goods until he could receive ah anfwer whe- 
ther the.confignce would confent tb it. It is therefore, to fay no 
more of it, a very extraordinary cafe. It is not likely that the 
confignor would wave his own right of flopping mtranfu&^ when 
the fpedal acceptance was required' of him : and the fpecial agree- 
ment of the confignee ought not to bind the confignor’s right of 
flipping in tranJUu, Then with fefpeA to the ufage itfelf as laid 
down, my Lord has made an obfervation very material in my 
view of the queftion, which is, thata carrier is bound to carry at 
all events, and the law gives him a fpecial lien upon the goods^ 

If the confignee is in arrear with the carrier, it is the carrier’s 
owxl laches. Why thph is he to engraft this new lien upon his 
ovtn laches ? However, if he choofe to do it, and can eftablifh 
the prindple upon which it proceeds (to which 1 am by no means 
ready tQ;aflent) flill It will be feubded only on a Qiedal agree- 
ment. Now 1 'rather think that the praftice has originated thus. 

The carrier has carried goods to the confignee, and has refufed to 
deliver them unlefsbe has been paid a general balance; the anfwer 
made by the confignee has been, ** Rather than have two adions 
I will pay the demand,” for he muft himfelf bring an aftion in 
order to recover the goods from the carrier, and then the carrier 
would have an adton agaiafl: him for the general balance f and 
rather than fubmit to two’aftiops, conflgnees have fuflered fuch a 
ufage as this to creep in; and tuving ^lone it in feveral inflances, 
the carriers have availed themfdves of it, and have puNtlhed thdr 
hand-bills about town, and now they endeavour to fet it up as an 
nniycrral ufaget but it is to!be ^membered, that this is an tifage 
founded Tofely on their owm /acie/»Tor they have a' lien by the 
law of ti^ land for ! the carriage the goodst^ ’ At all events 
however it is iu}tbt^!tin|g!ei thanra fpecial contraft between the - 
aairibr and Mnfignee: and if it be a fpecial contmft on their 

parts, 
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1802. parts, how is that fpecial contradi to interfere with the legal right 
' allowed to the convenor of flopping in tranjit&f- l think the 

OrptwHEiM ° . j • /I 11 

and Another common law right of the conugnor rs paramount, and it fliall not 
Ptfmtt. be affeded by a fpecial agreement betwecji the confignee and the 
carrier, even fuppofing that filch an agreement could be cftabliflied. 
This I fay without giviog‘'a dired opinion whether that agree- 
ment may or not be eftabliftied by evidence. Then the queflion 
diredly before the Court is. Whether a new trial Ihould be granted 
becaufe the evidence has not been received ? If it were a queflion 
toerely as between confignee and carrier, to be fiire this evidence 
fhould have been received, and then the Court would have had to 
decide upon the legality of this fpecial ufage between the parties ; 
but if it' cannot afied the right of third perfons it was ufclefs to 
receive it ; and being ufelefs in this cafe, I am of opinion with my 
Lord Chief Juftice and my brother Heath that no new trial fhould 
be granted. 

CiiAMBRE J. I think this modern dodrinc of altering the lia- 
bility to’ which the common law fubjcds parties and veiling in 
them new rights by prefumed agreements arifing from the publi- 
cation of certain notices, has been extended as far or rather farther 
than it ought to be upon principles of public policy. If the doc- 
trine were to be carried the length which was intimated when this 
•rule was firft applied for, the confequences would be monftrous ; 
but that a notice publiflied by,carriers in hand-bills or in the pub- 
lic papers is to fubjed the goods of every inaq who happens to 
-employ a carrier to the payment not only of the price of the car- 
riage or to any debt which he himfelf may owe on the fcore of 
carriage to that carrier, but to the debts of another man is fo ma- 
nifeftly unreafonablp and fo mqnftrous that I think no legal agree- 
ment can be implied from fuch a notice. Indeed that point feems 
now JO be pretty much abandoned, apd the right which the car- 
rier claims in this'inftance he endeavoivs to derive from the co*n- 
fignee himfelf. It is going a g< 5 od way to bind even the con- 
fignee of goods by an agreement of this kind : for goods may be 
ient without hi8,cHooring any carrier or direding by whom they 
are to come. He orders goods generally and yet be k to be 
bound by an implied agreement with a particular carrier who 
happens, to bring thofe, goods. But it is not material to. copfider 
that queflion at all in tbis inftaoce } the merits of this particular 
cafe have been fo fully entered ioto by. my Lord aiMi my broths. 
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who have already fpoken, that I fliall be very fliort in what I 1802. 

have to obferv'e upon this fubjedt. I will take it for granted up- OFpEMHEiit 

on this occafion (though perhaps it is not very fully proved) that *“'* ^^®***" 

the delivery to the carrier was to all intents and purpofes a dc- KvstsiL, 

livery to the confignee, that is a qualified not an abfolute delivery, 

but that fort of delivery which would eytitle the confignee to have 

brought his.adiOn againil the carrier for fhe lofs of his goods, and 

is a good delivery to all intents and purpofes excepting that of 

defeating the right of the confignor to ftop /« tranfttL In the 

caf;s which have been decided, particularly in the laft cafe in the 

Court of King's Btncb^ there Jias been what the Court confidered 

as a fpecial diredion with refped to the carrier who was to bring 

the gooifs. The Court feemed to confider that as a delivery un- 

dtr the'fpccial order of the confignee, and the decifion goes a 

good deal upon that ground. But I would fuppofe upon this oc- 

ffaficn that as the goods muft come by land carriage it was fufH- 

cient to deliver them to any carrier coming from the place from 

whence the goods were ordered, and that there was a complete 

delivery to the confignee j that is, fuch a delivery as I before Hated. 

Now it is contended on the part of the carrier, firft of all that this 
right of Hopping in tranfitu is a right in equity, I do not know 
wlurt is meant hy that al-gument. If it be a right in equity every 
thing done in Courts of Law to enforce this right has been wrong. 

It h argued iiuleed* that it is a legal right founded upon equitable 
principles; but tliat does not feera to be a very premie definition 
of the 1 ight. Tln n it is contended that this right is not to affed 
the liglit of third perfons. No propofition can be more true, but 
is it true that it does affed the right of third perfons ? It is faid 
that the confignee has notice of the conditions upon which the 
carrier received the goods ; be k fo ; but in tRat cafe the carrier 
muH derive his right from that confignee. Can he have a greater 
right than the confignee himfelf has ? if he derive his right from 
the property he fuppofes to be veHed in the vendee he can have 
only a fimilar intereH in the property with the vendee. It is be- 
yond all qucHion that the carrier has a lien for the labour that he 
has beHowed as againft the confignor in the carriage of the parti- 
cular goods ; that lien is fatisfied, the money having been tender- 
^ to him and he having refufed to accept it. Now what pre- 
tence is there to go farther, even if itwere admitted that by publi- 
cations of this fort carriers could afied the confignor ? I do not 
VoL. III. P 
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1802. think the notice publilhed upon this occafion goes the length of 
Op V t N H E i'm affedling the confignor beyond that lien which the carrier has for 

aiiU Another tjjg Carriage of the particular goods. The notice is only in ge- 

* 1 / . , 

Russeii,. neral terms that the goods (hall be fubjeCt to the general balance 
due from the refpe£live owners. If we' take it to be a lien upon 
.the general balance due ^from the confignor, there is no pre- 
tence. for any lien beydiid the carriage of thefe particular goods. 

■ Taking it to be a lien fox the general balance due from the 
confignee, then it can only be a lien fubjeft to the right of the 
confignor to flop the ^00^% in travfitu in confequence of the in- 
fclvency of the confignee. This cafe has been compared to the 
cafe of the confignment of a bill of lading. To be lure two cafes 
..can hardly be dated more diflimilar. A confignee by a bill of 
lading receives what is confidered as a kind of negotiable inlereft 
and for a valuable confideration ; here there is no confidtration 
to the confignor for extending the lien. A confignee of a bill ‘of 
lading may for a valuable confideration negotiate that inllrumcnt. 
Whence does that arife.? From the ufage and enftom of mer- 
chants. Wltere is the ufage and ctiftoin refpeding the trade of a 
carrier to authorife this lien? In the former cafe there is an in- 
ftrument under the' hand of the confignor hi nfell, and the eon- 
fignee a£ls as his agent in the difpnfiiiovi of the pr >p( r:y : - it is 
an aflignment by the confignor himlVlf, * The molt tolomable 
argument in my mind that lias been tiled uiVon tiiis occafion is 
that which was not merttionud till the rejdy, comparing thi.s tafe 
to the cafe of a creditor of the confignee taking goods in execu- 
tion upon their paffage. It is afTumed that the creditor has that 
right, but if he has it I ftill do not think that the cates are fimilar. 
Perhaps the confignee himfelf may intercept the goods in their 
paffage, and indeod I have little.doubt but that if he do Intercept 
them in their paffage before the confignor has e.xerciled his right 
of (lopping in tranjitu and do t.ske an adlual delivery from the 
carrier before the goods get to the end of their journey, that fuch 
a delivery to him will be complete, auJ I will not fay but that his 
creditors in the cafe of an execution againft him for his goods 
may not do the fame thing. No authorities however are cited to 
prove that they may. But fuppofing that they may; ftill I do not 
think it applies to this cafe, for the creditor under an execution 
takelB the thing abfolutely to fell and difpofe of as the confignee 
himfelf would have done ; but the carrier does not fo take it, for 

hi 


>4 



IN THE FORTY-SECOND YEAR OF GEORGE III. 
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he has no abfolutc property in the goods hut onljt a lien. 
What is the nature' of the pofleffion of a carrier ? He has no ab- 
folute right in the property, he has only a lien. Then the queftion 
returns, What is the nature of the carrier ’s«lien while the goods 
are in tranjiiu? I conceive his lien cannot, as againll the confignee, 
extend any further than to entitle him to be paid for his carriage 
of the partittular goods, but by the lien the right of the confignor 
to ftop the goods /a is not defeated. For thefe feveral 
reafons and for thofc which have been urged by rny Lord and 
rny brothers who have fpoken- before me, I am perfeflly well la- 
tii fiod that the judgment in^ this cafe fliould be given for the 
Plaintiffs. As to the reje£tion‘ of the evidence the. only ufc that 
could have been made of that evidence would have been to prove 
that .as Ugainft the confignee the carrjer had a lien. 

Judgment for the Plaintiffs. 


5 S 
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•Eagleton V, The East India Comp A jNv. 


'Fei, loth. 


was a fpecial affclon on the cafe brought by the Plaintiff Th«fai'*of 
to recover damages againft the EaJ India Company for Confpany 
refufing to declare him the heft bidder for certain teas put up to mT 
public fale by the Company, and for refufing to accept the depofit 
upon fuch hlddir^s, or to fell him the faid teas. 

The firft count of the declaration ftated, that the Plaintiff had of bi» 
for a long time carried on the trade of a tea-dealer, and as fuch or 

had been ufed to bid for and buy large quantities of tea at the 
public fales of the Eq/l India Company, and to fell the fame again 
to his cuftomers, and thereby “to gain great’profit ; that he was the 
lawfully entitled to become fuch bidder and buyer, and that on 'fliould 
the 17th of June 1801, the Eaf India Company had a public ipclS^of 
lale of tea by inch of candle, and the plaintiff did bid for divers 

laiv. w y .A future 

* u'' ;il he 

.ihall have given fatisfenhn to the Cour: of Direftors;” Kcld ihar the xztm fatiifaaion mufl btt con- 
flroed to niean pecuniary compcr.fation for ihe non-perfcrmancc of hh agreement to pay t. ' the ap. 
rointed day, and that a buyer having made default on the day, but afterwards within a further time 
piven to him by the £. J. Crmoany paid the remainder of the purchafe money with inteicfl, might 
maintain an atlion againtl the E. l. Company for refuting to allow him to become a bidder at their 
Ulei, fuch Tales being by 9 & 10 W, 3. t. 44./. 69. declared to be public and open Tales. 

^’utert. Whether fince the paffing of 18 Get. 2. c. 26. which regulates the depofits, forfeitures, and 
incapaeittes of bidders at the tea tales of tbe.f. /. Company, the E. I. Company can make or enfcrce 
any «her regulations affedliog tbofe falea than fuch at the aft of FaiUamant hat enafted ? 
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lots, to vwt, ^c. (fetting out the lots) and became the beft bidder 
for the fame, and that the Eaji India Company of right ought to 
have declared him the beft bidder ; but that they well knowing 
the premifes, and intending to injure him, refufed to declare him 
the beft bidder for the fame, or to fell the fame to him, but fold 
them to other perfons to him unknown ; and although tlie Plain- 
tiff at the time when atcording to the form of the ftiatute in that 
cafe made and provided the de()ofits upon the teas fold at the 
faid faie ought to have been made to wit, on, Ssfe. tendered to the 
Eqft India Company his depofits in that behalf, to wit, at, they 
refufed to receive the fame. The fecond count was in the fame 
form as the firft, but related to different lots ; and was followed 
by an allegation of fpecial damage, ftating, that by reafon of the 
premifes the Plaintiff was deprived of the teas, and of great ad- 
vantage which would have arifen to him in cafe the Ea/i India 
Company had fold them to him as of right they ought to have 
done, and was prevented from carrying on his trade in as bene- 
ficial a manner as he might otherwife have done. The third 
count was Ifor refufing to declare him the beft bidder for other 
lots of teas, or to fell the fame to him. The fourth and fifth 
counts were for refufing to fell other lots to the Plaintiff, for 
which he had become the beft bidder. And the fixth count was 
in trover for 500 chefts of teas. 

The Defendants pleaded the general iffue — Not Guilty. 

The caufe came on to be ‘tried at the Guildhall Sittings after 
lafl Trimly term before Lord Alvanley Cb. J. when a verdict was 
found for the Plaintiff, damages one fliilling, fulyett- to the o|)i- 
nion of the Court upon the following cafe : 

The Plaintiff is a tea dealer and a fubjedl of Great Britain^ and 
as fuch accuftomed lo bid for and .buy teas at the public fales of 
'teas of the EaJl India Company, and to fell the fame again in the 
courfe of bis trade. The EaJl India Company having put up 
teas for fale in the manner ftated in the \Jccl;>ration, the Plaintiff 
was the beft bidder at thofe fdes for theteas Ipecihecl in the decla- 
ration. The EaJl India Company refufed his biddings, or to ftll 
him the teis, and the fame were fold to other perfons. Tlie 
Plaintiff tendered the depofits as ftated in the declaration, and the 
Eaft India Company refufed to accept them. At the fales, to 
which the declaration relates, and at all previous fales as far back 


as 
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as before the paffing of the i 8 Qco. a. c. 26. conditions of {ale had 'I'Soa. 
been publillied as follows, v/e. 

The United Company of Merchants of England trading to the 
Eajl Indies do hereby declare, that the goods by them put up or East In dm 
- expofed to fale during the continuance of this prefent fale, are fo 
expofed by them to fale upon the terms hereinafter mentioned, 
and upon fuch other terms as fliall bewexprefled in the catalogues ; 
and every Vcfpcdive buyer is to take no*tice, that whatever goods 
he lhall buy or contrad for at the prefent fale, the fame and his 
contrad relating thereto, are to he fubjed to the terms, condi- 
tions, and agreements hereafter declared, and to fuch ether terms, 
conditions, and agreements,* as fliall be exprefled in the catalogue 
of fuel] goods. (Here followed the conditions of fale at length, 
tlie material parts of which were thefe). “ And in cafe any 
^)uyer or buyers of goods, tea excepted, which is provided for by 
ad of Parliament, fhall make default in payment of his or their 
"depofit, the goods fhall be as foon after as convenient refold, and 
the difference in price*, if any, and expences be made good by the 
firft purchafer, who fliall alfo be rendered incapable of buying 
again at the Company’s candle. And in cafe any buyer fliall 
not make good the remainder of the purchafe-money on the goods 
which {hall be bought by him on or before the day limited for 
pa’yment thereof, the depofits which have been paid upon the 
fame fhall be forfeited to the Company, and fuch buyer fhall be 
rendered incapable of buying again at any future fale, until he 
fliall have given fatisfadion to the* Court of Diredors. Such per- 
fon or perfons as cannot make themfelves known to the Court of 
Diredors’ fatisfadion, or to the major part of the Diredors pre- 
fent at this fale, fhall forthwith make a further depofit to fuch 
amount as fliall be required by the Diredors in part of payment 
fur the goods by him or them bought ; and iA default thereof fuch 
perlon or perfons fhall not be nor be allowed to be a buyer or 


buyers of any goods at this fale.” 

At fome fales previo'us to thofe mentioned in the declaration, 
and after the publication of the above conditions, the Plaintiff had 
been declared the beft bidder upon many lots, and had paid his 
depofits upon thofe fales agreeably to the ads of Parliament and 
conditions above mentioned, but had negleded to make good the 
remainder of the purchafe-money on the goods which he had fo 
Ijoughf;. On application being made to the Company, 

V0L.III. they 
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1802. they did not Infift on the forfeiture of the depofits, but gave the 

eTol^n PlaintjfF time to pay the remainder of the purchafc-money on the 

The goods. The Plaintiff afterwards paid the purcbafe-raoncy 

East India with intercft within the time fo given ; but tlie Eajl India Com- 
Company. . ^ . 1 r r • 

pany at the time or waving the forfeiture of the depolits, and 
giving the Plaintiff time as aforefaid, and receiving the payment as 
aforefaid, declared to the Phintiff that he fliould not be permitted 
to bid at any future fale, until he made fatisfadlion to the Com- 
pany, which he hath never done, nor agreed to do, being deter- 
mined to contend that the condition was illegal ; the Plaintiff was 
in confequence of fuch non-payment forbidden the fales of the 
Company, and his name as a defaulicr fo forbidden was declared 
in the ufual and accuftomed manner. The Plaintiff was not in 
arrear to the Eaji India Company at the time of the biddings and 
refufals mentioned in the declaration. 

The queflion for the opinion of the Court was wiicther the 
Plaintiff was entitled to recover ? 

Beji Serjt. for the Plaintiff. The point afifing upon this cafe is 
of the greateft magnitude, fince it involves this important queflion 
Whether the whole produce of the Ea^ Indies be under the ab- 
folute control of the EaJl India Company ? It is the policy of the 
Jaw of England to look upon all monopolies with a jealous eye ; 
and there never was any monopoly which flood fo much in need 
of falutary reftraint as that of the EaJl India Company on account 
of its enormous extent. l>y the 9 and 10 IVill, 3. c. 44. /C 6g. 
it is provided, 3hat all goods of clic Company imported into Eng- 
land fhall be fold publicly and openly by inch of candle upon 
pain of forfeiting the fame ; and by the charter of the 10 Will. 3. 
granted in purfuance of the faid a£f, the anxiety of government 
is ftrongly Ihewn to prevent any abufc of the monopoly thereby 
granted, fince it is bythat charter cxprefsly required and command- 
ed that all goods imported by the Company fliall be openly and 
publicly fbld by inch of candle purfuant to the faid act upon 
pain of incurring the King’s highell difpleafure. Witliout this 
provifion the iDompany would have been enabled to exercife their 
monopoly to the prejudice of the community, by exading exorbi- 
tant prices for their corn mod ilies. I 3 ut it having been deemed ex- 
pedient to veil the right of trading to the EaJl Indies in the Com- 
pany, to the exclufion of all the other fubjeds of the King, it 
is providedt as a compenfation for this exclufloa that every, fub- 

jcdi' 
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je£l fhall have a right to pfirchafe.thc commodities imported by 1S02. 
the Company at public and open fale. By the adb of Parliament e'a gabion 
therefore a right is veiled in every fubje£l of the realm to purchafe 
at the Company’s fales, which right no authority inferior to that Iudi* 
of Parliament can diveft. If then no power but that of Parliament 
can take away this right, no other power can abridge it : confe- 
quently the article in the conditions of ftlc, which excludes every 
perfon from the right of bidding who has once failed in completing 
a purchafe made by him at any former fale, is abfolutcly void. 

It may be faid that the dire£tion of the llatute to fell by aufticri 
implies a power to impofe regulations. But a regulation confills 
in afeertaining the mode in which a thing is to be done, whereas 
thefe conditions exclude certain perfons from doing the thing at 
all. If a merchant import goods the King may refufe to fulFcr 
him to land his goods until he has paid the cuftoms ; but the King 
cannot make an order, that if any merchant once land goods with- 
out paying tlic cuftoms he lhall for ever be forbidden to land any 
more ; and yet what the King could not do in that cafe, the Ea/i 
India Company feck to do in this. Neither can the Company be 
compared to a private individual felling goods by audion, to 
whom it is competent to infert in his conditions of fale that fuch 
and fuch perfons fliall not be allowed to bid ; for a private Indivi- 
dual may rcfiifc to fell at all, whereas the Company are bound both 
by tl\pir charter and^by ad of Parliament to fell by public and open 
fale. It may be colledcd from fevcral ads of Parliament fubfequent 
to the 9 and 10 Will. 3. that the Legiflature did not underftand 
any fuch power as that which has been exercifed by the Com- 
pany to be veiled in them. It is ftated in the cafe that the article 
in queflion was publillred in the conditions of fale as far back as 
before the ftatute iS Gto. 2. c. 26. Now the 7th fedion of that 
ad, after reciting that many perfons bid for tea* at the fales of the 
Company without intending to pay for the lame unlcfs the price 
ftiould rife, enads, that all perfons who become the bcfl bidders 
lhall make a dcpofjc of 40V for every tub and chell of tea w'ithin 
three days, on pain of foTfehiag Cix limes the value, and de- 
clares, that all perfons neglcding to make fuch depolit ihall 
thereafter be incapable of’ bidding at the Company’s fales. Had 
the Company been empowered to make fuch a condition, the 
interference of the Legiflature on this occafson v/oidd have been 
unneCeflary. ; but the inference to be drawn from this legiflative 
10 regulation 
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1802* regulation is, that the terms , infertefl by the Company in tlieir 

Eaxsletoit conditions were thought improper, but that fome reftridions 
being neceiTary, the Legiflature adopted that which is dated in the 

East India 3^^ The 1“; Ceo. I. c. 44. f. 2. which introduces a fimilar regula- 

COMPANY. . . , ^ 

tion with refped to Bohea tea affords a fimilar ground of argument. 
With refped to thefe two ads, indeed it may be faid that they are 
revenue ads j and not b^ng made with a view to the intcred of 
the Company, afford no fufficient ground to argue againd the 
power of the Company to have made the fame regulations. But 
this obfervation does not apply to the 33 Geo, 3. c. 52. /, 161. in 
which the two former ads are recited, and the times of paying 
the depofits are regulated. Perhaps it may be argued, that unlefs 
this regulation were edabliflted, an infolvent perfon might become 
the bed bidder at the fales } but it having already been provided 
by ad of Parliament that the bed bidder fiiall make a depofit, that 
circumdance is fufficiently obviated : at lead it is not competent to 
the Company to fay that the provifions of the Legiflature are 
inadequate to the purpofe for which they'were made. Even fup- 
pofing that thefe conditions of fale could be confidered as a by-law 
they would be void for many reafons. Fird they are a redrainl 
upon trade ; fince they do not only regulate the manner in which 
the trade fhall be carried on, but in certain cafes redrain perfons 
from carrying it on at all. Thus in Harrjtfon v. Godman, i 'Bifrr. 
12. a by-law of the City of London obliging all butchers tl^ugh 
free of the city to become members of the Company of Butchers 
was holden |^ad. So it is fald i Bl, Comm, 476. that a trading 
Company cannot make a by-law againd the common profit of the 
people : and in Com. Dig. tit. Trade D. 2. that a by-law for the to- 
tal redraint of trade is bad. Secondly, a by-law to c.xcludc a perfon 
altogether from the exercife of a legal right is void. Thus it is faid, 
in the ChamberlaiA of London ^ caie, 3 Leon. 264. that although a 
commoner may be obliged by a by-law to exercife his common at 
certain times only, yet a by-law to exclude a commoner from his 
common is bad. And in Rc« v. Spencer ^ 3 Burr. 1827. a by-law 
redraining the perfons entitled to eleCl common-council-men, to 
fuch of the commonalty as had executed parochial offices, the right 
of eledion having previoufly been veded in all the commonalty, 
was declared to be void. Thirdly, a corporation cannot bind any by 
a by-law but its own members. Therefore a by-law made by the 
Uftiverfity of Oxford Qxa\\ not bind a townfman j DodweU v, The 

14 Univerfty 
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Univerjity Oxford^ 2 Vent. 33. It may perhaps be contended 
however that the plaintife" by bidding at the fales of the Eajl India 
Gompany has contracted to purchafe upon the terms publiflied by 
the Company ; but in anfwer to this it may be obferved, that a 
contract entered into by any one reftrainijig him from exercifing 
his trade altogether fs void. Tbomfon v.. Harvey^ i Shov.\ a. and 
Mitchell V. Reynolds^ i P. TVms. 1 87. Now the prefent FlaintifF 
cannot carry on his trade other wife tRatj by purchafing the com- 
modity in which he deals at the lales of the Eqft India Company. 
At any rate the terms impofed by the Company ought to,be plain 
and uneqnivocai, and fuch as leave no diferetion in the Company, 
becaufe the forfeiture to be; incurred may otherwife be made an 
engine of oppreffion on particular individuals initead of a whole> 
fome regulation of the trade. Indeed no precife meaning or de- 
finite idea can be affixed to the terms ** giving fatisfadicn,” ufed 
in thefe articles of fale, and the prefent cafe ftrongly (hews the 
uncertainty they involve, fince though it is admitted that the Plain- 
tiff has paid all the money which w^s owing to the Company, together 
with intcreft forthe time from which he made default, ftill he is dated 
not to have made fatisfaClion to the Company. In a court of law 
however no other fatisfaCtion than pecuniary fatisfaClion can be 
contemplated ; and the Plaintiff having made that fatisfaClion, 
has^ fully complied with the terms of fale whether legal or il- 
legal, which the Vajl 'India Company have thought fit to impofe. 

Bayley Serjt. for the Defendants. Though the Eaji India Com- 
pany are bound by the 9th and if)th W. 3. to fell all goods im- 
ported by them Jjy public and open fale to the be’ft bidder, yet 
they are not precluded from irapofing fuch conditions and regu- 
lations as they find neceffary for their own fccurity. Indeed con- 
fidcring the extent to which thefe fales are carried on, and that 
the Company are bound to convert all their fpnds into money by 
thefe means for the purpofe of fatisfying the claims of their cre- 
ditors, their proprietors, and of government, it' is highly neceffary 
that fuch regulations ffiould be impofed as v/i!l infure the com- 
pletion of thofe purchafes for which any perfon may bid at their 
fales. The very obligation to fell by public fale implies a power 
to regulate that fale in .fuch way as lliall be found moft conve- 
nient. There is a manifefl; diftindion between a condition of 
fale excluding a trader on account of fome aft done by him pre- 
vious to the fale, and a condition excluding him for feme aft 
VoL. III. ■ R ilonc 
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done either at or after the falc of the cpnfequences of which he 
w’aa fully apprifed before the time of fale. Previous to the 
18 Geo. 2. no objection could be ralfed to thefc conditions, and 
as they have exifted without obje£lion from that time to ^he pre- 
fent it affords a ftrortg argument that they are reafonable. Indeed 
the Legillature thinking thefe regulations not fufficiently effeduaf, 
by the 18 Geo. 2. impofed new regulations of fale carrying the 
conditions further; and rreitherthat ftatute, nor the 13 or 33 G. 3. 
interfered to render void thefe articles of fale impofed by the 
Company, though at the time when thofe ads paffed for the re- 
gulating the fales of the Eq/i India Company, thefe articles were in 
full force. It mufl: be inferred therefore that the Legillature ap- 
proved them. With refped to the diferetion veiled irr the Com- 
pany by the general term “ fatisfadion” ufed in the articles of 
fale, it may be obferved that fuch diferetion was neceffarily given to 
the Eaji India Company in order that they might be able to relieve 
from the rigour of the condition fuch individuals as had incurred 
the forfeiture hot by any fault of their own, but by unforefeen cir- 
cumftances, and were therefore deferving of relief; at the fame 
time leaving to them the power of excluding from their lales fuch 
perfons as had wilfully and with improper views offended againft 
the regulations. In this view of the fubjed the term “ fatisfac- 
tion” no longer remains ambiguous, and may well be conftrued 
to be that fatisfadion which arifes not front a pecuniary compen- 
fation, but from a fair and reafonable excufe offered for a condud 
on thd part of the bidder capable of being very injurious to the 
interefts of the EaJl India Company. 


Cur. adv. vuU, 

The opinion of the Court was this day delivered by. 

Lord Alvanley Ch. J. This cafe of Eagleton y. The EaJl 
India Company arifes out of an injury alleged to have been fuftain- 
cd by the Plaintiff in having been prevented from doing that to 
which he claims a right, namely to become a bidder at the public 
fale of the EaJl India Company. The cafe is Ihortly this. By 
an ad of the 9th and loth William 3d, which was paffed foon 
after the inftitution of the EaJl India Company and the granting 
of that monopoly which they Hill poffeft, it was enaded, That 
all goods and merchandizes belonging to the Company to be 
ereded as aforefaid,* or any other traders to the EaJl Indies^ and 
which ihall be imported into England or Wales (s aforefaid pur- 

fuant 
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fuant’ this ad .lhall them refpedively be fold openly and iSoz. 
publicly by inch of candle upon their refpedive accounts and not 
otherwife.” It feetns that the Legiflature at the fame time that 
they gave a monopoly to the India Company, thought it ne- ^ast I«di* 
celfary (as it certainly was) to fecure to the fubjedls of this coun- 
try a free and equal opportunity of becoming bidders at public 
fales of thofe commodities which the Eajl India Company alone 
for a time could import. The neceflfty^of fuch a regulation was 
obvious; otherwife it w’ould have been in the power of the Eafi 
India Company to have preferred themfelves and their ffiends ; 
and in fhort to have fecured to thernfelves all the benefits of a 

monopoly, and to*have excluded the fubjetSts of this country from 

* • _ 

thofe advantages to which they were entitled. The regulation 
therefore appears to me to have been founded in neceffity and to 
he fuclv a regulation as the laws of this country w'iil .fee ftridly en- 
forced. Notwithftanding this provifion however it appears to me 
jbfolutely neceflary that the Kajl India Company Ihouki be armed 
with powers to make regulations refpeding thofe fales. All that the 
a£t requires is that they fhall be fair and impartial public fales ; it 
does not define under what terms and regulations thofe fales fliall 
be conduced, only that it fball be public fales by inch of candle, 
that is to fay, public fales at which the beft bidder fhall be the 
putebafer and open to all his Majefty’s fubjeds; and provided that 
objedt is obtained xhe'EaJi India Company are certainly at full li- 
berty to make fueb reafonable regulations refpeding the fame as 
fhall be neceflary to make then^ effedkualr A fale by public 
audlion does not; ex vi termini require that any depofit fhould be 
made or anytime given to the purchafer; it might have been 
competent for the Eaft India Company, if they had thought fit, 
to require that the purchafer fhould pay down the whole purchafe 
money the moment that the bidding -was declared ; for there is no- 
thing in the nature of an auction that requires any time to be given 
for the completion of the purchafai But for the accommodation of 
the public and the purchafer it has always been found neceflary that 
the payment of the whole money flrould not be infifted upon ; 
accordingly the Eoji India Company (thougii at what time does 
not appear, and indeed if the judgment of the Court depended 
•upon the time at which the regulations which are now in force were 
iarft made I fhould defire the cafe to be more accurately flated) 

10 framed 
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framed, thofe regulations which arc now a£ked Kf^on. The cafe 
however ftate#' that at fome time ' before the . paflii^ -of the 
i8 Gfo. a. the regulations under which the Company 

now ad took place.; but how long before the pa^ng of that fta^ 
tute we are not informed; a\I we learn is that thefe regulations 
had before that time been made by the Ea/i India Company, and 
the regulations as far as they relate t.o theprefent queftion are thefe : 
“ And in cafe any buyer «or buyers of any goods (tea excepted 
which is provided for by ad ot Parliament) fhall make default in 
payment of his or their depolit the goods fliall be as foon after as 
convenient refold, and the difference in price, if any, and expences 
be made good by the hrft purchafer, who fhall alfo be rendered 
incapable of buying again at the Company’s candle then they 
proceed, And in cafe any buyer (hall not make good the re- 
mainder of the purchafe money on the goods which fhall be 
bought by him on or before the day limited for the payment 
thereof, the depofits which hive been paid upon the fame fhall 
be forfeited to the Company, and fuch buyer fliall be rendered in- 
capable of buying again at any future fale until he fltall have 
given fatisfa^lion to the Court of Diredors ; and fuch perfon or 
perfons as cannot make themfelves known to the Court of Direc- 
tors fatisfadion or to the major part of the Diredors prefeut at 
this faie fhall forthwith make a further depofit, to fuch amount as 
fhall be required by the faid Diredors in part of payment for the 
goods by him or them bought, and in default thereof fuch perfon 
fhall not be allowed to be a buyer of any goods.” Now it is faid 
that with the. exception of thefe words “ tea excepted,” which 
could not have been introduced before the ftatuteyfimilar regula- 
tions had taken place and have ever fince been continued ; if that 
be fo I am now to confider what the Legiflature could have meant 
when they paffed the x^Ceorgez. fuppofiug as thcCounfel for the 
Defendants would vyifh us to Tuppofe that they had before them 
at the time that they paffed thj^d the regulations then fubfift- 
ing and afieding all things whatfoever ; whether it was that the 
Legiflature did not advert to any regulations,; whether they took 
no cognizance of them, or whether they thought they were defi- 
cient we cannot tell; we have nqjudicial knowledge and we are 
not to conjedure. But we -find that.in. iB Gerirge 2. (a confider- 
able time after i\i& xo. William 3.) a new regulaupq -tpqJc, place;, 
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Lejpflaiure had or Kad not approved bf, the former 1802. 
Vegdatioos,, or whether they thought the Company 

wanted auAbrity to enforce tlxbfe" regulations, we cannot tcllj 
but for fornc reikfoh or other^ the liCgiflature thought fit not to Bait Ikhia 

. ’ 1 . ■ • . . t /. « /» CoMPAwr. 

leave the regulations reipecting the article of tea to the JEq^ 

India Company but to make regulation's themfelves and give the 
fandion of Uie Legiflature to them i and therefore it is enaded in 
thefe words, and they are Wfell worthy confideration : ** Whereas 
many perfons do frequently at fales for tea by the faid United 
Company bid for an'd are declared bell bidders for large quantities 
of tea without intending or being able to pay for the fame, unleis 
fuch teas fiiould after fuch fales rife in price, by means whereof 
the price’s of tea are frequently raifed and the running of tea will 
be encouraged, for remedy thereof be it enaded, that every per- 
fdn who fhall at any public fale of tea made by the faid United 
Company be declared to be the beft bidder fhall within three days 
after being fo declared, the beft bidddr for the fajme depofit with 
the faid United Company or their clerk or officer appom|ed for that 
purpofe, forty fhillings for every tub and for every cheft of tea, 
and in cafe any fuch perfon fhall refufe or negled to make fuch 
depofit within the time before limited, he fhall forfeit and lofe fix 
times the value of fuch depofit direded to be made as aforefaid, 
and the fale of all teas Tor which fuch'depofit fhall be negleded to 
be made as aforefaid, is hereby declared to be niill and void, and all 
fuch teas fhall again be put up by the United Company to public 
fale within fourteen days after the end of the fale of* teas at which 
fuch teas were fold,' and every buyer who fhall Have negleded to 
make fuch depofit as aforefaid' fhall be and is hereby rendered inca- 
pable of bidding for or buying any teas at any future public fale of 
t he faid United Company.” Now if 1 had not been told by the cafe 
that thefe were alfeady exillihg regulations which afiTeded tea as 
weil as all other articles, and which regulations, had put it into the 
power of the EaJl[Ihdia,Qompit\y to have eficdually prevented 
any fucli mifohit^ as the Legiflatufe recites, I ffiould have fup» 
pofed that nfifchief lb haVe bc^n altogether wirhoiit remedy. 

But it appears ' that; before the 18 Geoi 2, a 

right* to afk wiiitt idepofit thb^ pleafed, and if they did not 
Kke the party to 'isialde him pay a further depofit. ‘ However 
foe Legiflature did npt think fit to truft the Company with 
fofped to this article of tea ; and a very great quellion arifes, 
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1802. wliether the ^8 Get, %. h2» qot‘ put end to aoy r^ttion re- 
y'r^tTTw ^pcSing whatfoever j and wT^efher as the LegiOature hap taken 
that endrel j to hfelf, the fn£a Company are at Uberty with 
Eas^ India refpcCt to the fttl^'e^ of tea to make any further regulations? It 
^CoTqpAnr. extraordinary thing that the Legiflature fispog the miichief 

and being anxious to prevent it ihould ft^pifo fliort. 1 do not 
rnean to give it as my opihion that the 18 Geo. 2. does take away 
the power of the Company to make regulations after a 

•dei^fif has been made j but I ^ink the heft way wpuld be to have 
recourie to the LegUlature to fan&ion all their regulations as well 
with refpeA to tea as other articles of faie and to put them upon 
fuch a footing that there can be no miftakes or mifapprebennons in 
future. This being the cafe, and the regulations being made with 
reiped to the excepted article of tea, 1 think a very great doubt 
may arife whq^her the latter part of the regulations relates to tea. 
Now this is an adion for not being permitted to become a bidder 
for tea. If we look over the regulations, we (hall find that when 
they come to fpeak of the de pofit they lay, in cafe any buyer or 
buyers of any goods (tea excepted, which is provided for by ad of 
FarUament) Ihall make default in payment of his or their depofic, 
^ goods fhali be as foon after as convenient refold, and the dif>* 
ference in price, if any, and expenpes be .made good by the firft 
porchafer, who fliall be rendered incapable ttf buying again at the 
Company's candle and then they go on withthefe wordi>, *‘and 
in cafe any buyer.” It is contended, that the word “ buyer” there 
ndatea as weH to the buyer of tea as other articles, notwithftaud- 
log the exception. On that point I have great doubts, effiecially 
when I come to read the third daufe, which cannot poffibly 
apply to tea, becaufe the Legiflature have told the Eafi India 
Company what depofit they are to have for tea ; and the third 
regulation is ** That fuch perlbn or perfons as cannot make thero- 
fclves known to the Court of Diredors fatisfadion, or to the 
major part of the Diredors prefent at Jthfs fale, fhali forthwith 
make a fuither depofit.” Now there is no pretence to fay that 
with relped to tea the Eaji ItuRa Company have a right to re- 
quire any fiirther depolk than that which the ad requires: and 
therefore tt appenra to me it might fairly be contemled, that a 
purchafer at that falc might fay, I ^nfider thefe regu|adoos at 
baviog nothing to do with tea ; and therefore the Company cou|d 
not when they fpeak di ** bt^era” uf tbt lattar of their regu- 
lations 



IN THE fORTY-SECXJNB YEAR OF GEORGE III. 67 

latldM flbeiia the buyers of tea, but only the buyers of other i9oa. 
goods. Taking it for granted however that thefe regulations did 
relate to tea (except with re{pe& to the depofit, which it is deat ^ 
muft reft upon the a£l), it is remarkable tliat the Leg^ature did 
not chbofe to tfbft the EeJ! India Company with the foie power 
upon that ^inr, for they have given the adion as to the for- 
feiture of fix times the value to any informer ; and they have 
gone on to declare that which the India Company thought 
they had a right to add as a penalty to their ,owa regulations 
refpeding other goods, that the perfon making default ihall be 
'excluded for ever from bidding at the Company’s iales. 1 will 
not enter into the queftion whether the exclufion from any future 
fale be or be not a reafonable regulation I We are all clearly of 
opinion; that in matters where the Company is not reftrained by 
Parliament they have a right to make reafonable regulations; 
hut it will always be a queftiOn whether their regulations are rea- 
fonable or not. Undoubtedly the Company is not at liberty to 
dired that any individual (hall be/orever excluded, merely if tbeT' 
think fit fo to dired ; they may amiex fuoh conditions to thdhr 
fales as are confiftent with the obligation they are under to atafee 
them public fales, indifterent and open to all biddera; whatever 
regulations therefore thhy make, muft be regoiatioas not depend- 
ing upon their foie will and pleafure, nor to be enfold or re- 
laxed by that rule only ; for if fucb regulalions be allowed, they 
will thereby be enabled to make fhat which ia requifed to be a 
public fale fomefhing totally difierent firom a public fafe. But 
we fhall decide tbb cafe on a much narrower ground ; for fup<^ 
pofing all the regulations fubfequent to the rule of dept^ to apply 
as well to tea as to other commodities, and that the purchafer of 
tea is liable to sdl the penalties that the l^a/t £t£a Company have 
thought fit to annex, we are ftill of opinion, that upon thefe 
words it is impolfible for us to underfliand the term ** fatisfadion’* 
in any other fenfe than a pecupiary fatisfiiftion. ft is true that 
the defaulter is to give fatisAdlen to the Court of Diredors. But 
the word ** fatisfadioo** as we underftand it in a court of law 
n(uft mean compenfation for dd&ult oecafioned by the breach of 
a conditiott. It is impollible for us, unlefs it were fo dearly ex- 
preffed as that there could be no dbuht, to ibppnfe that the word 
** (atisfitdion^* means until the' de&ultier i^II obtain^ the good 
8 will 
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iSea. AviU and pleaftire of' the Courf of Dhed^ora. It waS fai<3 at Ae'. 

Ijar that the meaniag was, until the defaCtlter Ihould give theta fa- 
. ■ tisfaaian with refpca to the rea-fons why he did not ,‘l;>ertorm the 

India condiUonSt If that Was trieaot, it had bettef have been as I ftated 


-before,. tUl he IbaU do it with our Jeave and Ucenee^ 
open to thetnfelves arbitrarily to grant or refufe that leave and 
licence.. If it had meant pecuniary fatisfadion, it may be argued 
it would not have been to the Court , of Difedors, but to the 
Eaji India Company. And indeed I have nO doubt that they did 
notunderftand-the term « fatisfadion” areording to the conftruc- 
tion .which we in a court of law fliall put upon it. But we are to 

confiderwhether the buyer had not aright tbunderftand it fo if 


he thought fit, and whether we (hall exclude him for ever from a 
public fale. becaufe he has become a public bidder under condi- 
tions, the legality of which may be doubted, and the words of 
which import, that unlefs he (hould do certain things, he (houlil 
he excluded until he foould h^^^ made Tatisfadiort? Whether 
he had not a right to fay (an«| I think he h^^^ “ I underftood 
that I was not to bid again till I had made fatisfadlon for my 
default by making goo'd all the payments with intereft; thofe 
payments the Company have accepted, not in fuch a manner I 
admit as to evade the forfeiture, but in fdch manner as to make 
that fatisfadlon, the npt making of which would fubjed me to 
this heavy - penalty of being for ever excluded from that fale, 

which all the. fubjeda of the Country are enri^^^ to bid at; if I 
had not done; this. the Company might have brought an adion 
againft me for the breach, and recovered fuch damages as a jury 
would give Upon this grpurid therefore, independent of other 
confiderafibns, we are of opinion| that the E(^ Mia Compmy 
had no right to extlude this roan from biddmg dll hc.had given 
what they might think a fatisfadlon ^ but ohiy till he ihould 

make luffident reparaiion % die ityr^y th^ 

the breach Uf his agreement with theth to pay certain fuihs of 
money on certain glwn days, !lf they bad thought fit to im^ 
pofe this penalty they ihpuld bate brought an ad|on ' againft 
him for not fulfilling cpntrad j and if he ! ^4 n<^ 

damages which a ma$ht gi^ ^ 

have authority tO e*clu4e;him, becaofe that woid4 nc^be apnitM 

r^uiafioo, 

wtio did not comply would be excluded.* Therefore we are bf 

6 c^ihion. 
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'Opiaion, 4hat under the circumftanees of this cafe this adiion well i8oa. 

lies, and that the PlainttST is entitled to recover. I heartly recbm- Eaqxe^h 

mend to the Eaji India Clbmpanyt as Well worth their confidera- 

tion, to refiefl whether it would not be better that th^ ihould EastInbia 

obtain the fandion of the Legiilature as to the regulation of their 

fales, not only with tefpe£l to tea, but- with refpeft to all other 

•commodities. 


Judgment for the Plaintiff 


Williams v. Brown. Tib. loth. 


fNDMBit*A 7 VS ajfumpfit for fervice performed by the Plaintiff as a pi.imiff 
^ bailor on board the Holdernefsy of which the Defendant was 
mailer. The caufe was tried before Lord Alvanley Ch. J. at the <e»n‘an 

. during a 

Guildhall Sittings after laft Mtchatlmas Term, when a verdid voyage so 
was found for the Plaintiff under his Lordihip^s direSion, with 
liberty to the Defendant to apply to the Court to have that verdift wa»* 

fet afide and a nonfuit entered. The circumftances of the cafe »» » 

runaway 

were as follow. The Plaintiff, who was a negro, in November Have, and 
1797 entered at London on board the Soldernefs bound for Gre^ tohi»ma^^ 
nada ».% an ordinary feaman out and home : on the arrival of the 
Holdemefs at Grenada 'the Plaintiff was claimed as a runaway 
flave by Mr. Hardman his formet mafter, and delivered to him ; Plaintiff, kit 
and thereupon the Plaintiff, the Defendant, and Mr. Hardman^ the captain* 
met and agreed, that on payment of 30 joes by the Defendant to 
Mr. Hardman the latter fhould manumit the Plmntiff which was by'"the'cap'^ 
accordingly done by a regular inftrument of manumiflion : and •*'" “ *•>« 

a. . 1 . mailer the 

the. Plaintiff on the fame day entered into an indenture, in which latter ihouid 

deferibing himfelf as “ a free black man of the ifland of Grenada^ HaintTff! te 
he covenanted with the Defendant, his executors, adminiftrators, 
and affiens, ** to repair and go on board fuch (hip or veffel as the »» • 

' 4* • It r j • feiiman for 

Defendant fhould appoint Jto parts beyond the leas, and continue three years 
on board fuch Ihip or veffel at fuch place or places as the Defend- ttip“|"tcd* 
ant might have oecafion for his fervices, and during the term of 
three years faithfully ferve in the capacity of a failor or fuch other #ccotdiogiy 

■ , ■ 1 . e manumitted, 

fervice as he monld be capable to do and periorm as a covenant and having 

•fervant, according to the order and diredtion of the Defendant Japt*a?„‘tpon 

the home- 
ward vay*t«!#c0»mencfC*« tfiioii a^aioA him to recover wages for. that voyage upon a fnamurt 
Heid that he wM ^ftPJPpsd by hii covenant from daiming mort thin the fum ilipuiateu. 
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tind his aSigns, without departing from or leading the faid fer- 
vice ; and the Defendant for himfelf, hu executors and admint* 
ilrator^ covenanted to pay to the PiatotifiTfor, the hrft year 15/, 
for the ieccnd aoZ, and for the third 25/., by quarterly pay- 
ments.** In coniequeoce of this the Plaintiff returned on board 
the and ferved as a lailor on the voyage home, and 

tor his wages in that^ydyage the prifcnt aflion was commenced ; 
<he wages for the outward bound voyage having been paid, as 
well as the money flipulated for by the indenture. 

A rule Nifi for entering a nonfuit havitig been obtained on a 
former day. 

Shepherd Serjt. now ftiewed c&ufe, and infilled that the a£l of 
manumiHion and the indenture mttH be confidered >as parts cf 
one iranfaftion, the manumiinon being the confideratipn of , the 
Plaintiff’s entering into the indenture; that the Defendant there- 
fore had taken an undue advantage of the Plaintiff’s fituatipn, 
fmcc the latter mtift be prefumed to have been willing to enter 
into any oontraft for the fake of obtaining his freedom ; that he 
might have been induced to bind himfelf to the Defendant for 
life, and thus only have Exchanged one fort of flavery for another, 
and that the Court therefore muft hold an indenture into which 
the Plaintiff had been driven by fuch circumftanccs to be void as 
obtained from him under a fpecics of durefs ; and confoquently 
that the Plaintiff was entitled lihc any other failor to feek a com- 
penfation for his fcrviccs on board the Defendant’s fhip as if no 
indenture exifted. 

Bayl^ zxA Serjis. were proceeding to argue in fupport of 
the rule, 

But Lord Ai.vanley Cb. J. flopped them, fayipg — My bro- 
thers being all clearly of opinion that the Plaintiff cannot recover, 
it is not neceffary to hear ahy further argument. For my own 
part however 1 entertain great doubts of the propriety of allow- 
ing the defence which has been fer up to prevail ; becaufe ! dread 
the confequenccs of giving effc£t to fuch a contradl as that which 
was entered into betvireen the PlaintifiTand Defendant in the Illand 
oi Grenada, I truft however that this defence is only to Ijc 
iupported upon the fairnefs of the contrafl, apparent upon the 
face of the tranfa(flion ; and that the Contrad ivould hot be con- 
ftdered as valid in. England if the fli^ulation had been that the 
Plaintiff flroukl foive the Defendant for life, ^be Plaintiff in the 

prefeni 
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prefetit caie. l^ing ^ free es aoy one of ui$ wEiie in England 1802. 
engage! b %ve the Defendant featnaa, and the Defendant 
wndertook to ^ay hiin a ftipulated fono : at thia time however « 
the Ptainiin concealed that he ; was a runaway 8ave. Now I 
admit that the Defendant waa entitled to a full compenfation for 
the breach’of the PlaintifiT s originai oontra£t, he having concealed 
the ctreumftance of ^tis being a ilave, which circumftance ren- 
dered him incapable of fulfilHng his engagement. The I>efend<* 
ant is therefore entitled, to be repaid the fum of money v^ich he 
advanced for the manumifiion of the Plaintiff, in order to enable 
him to perform the ftipulated fervice on board his (hip. But in 
this cafe it Teems to roe that the Plaintiff baa taken a further ad- 
vantage ; for we mod underftand upon this tranfadion that the 
\)ld articles for the voyage have been quafhed, and that the Plain- 
tiff has been compelled to enter into a new contrad, by which he 
•has bound himfelf, in confideration of being redeemed from flavery 
and the penal coofec^uenoes attending his fituation^ to ferve the 
Defendant for the term of three years. When the Plaintiff was 
claimed in Grenada as a runaway flave, he was not only liable to 
be remanded to flavery, but by the laws of the iflan'd he was 
amefnable to fevere punifhment for his defertion. Now if fuch a 
contrad as this is to hb fuflained, I tremble at the confequences ; 
for if this be allowed the mailers of ^ips may conflder themfelves 
at liberty to purchafe the freedom of as many negroes in the 
Wtjl Indies as they may think proper, and take eng«gements from 
them to ferve for life. No doubt the negroes, would willingly 
engage in fuch contrads. The coniequence would be, that a vafl 
number of negroes might be brought over into this country, not 
indeed (Iridly as flaves, but as covenant fervants, bound to ferve 
for life : this ^ould be little lefs than an exch'ange of one fpecies 
of flavery for another: and though by the law of England 
flavery be prohibited in this country, yet this fort of contrad 
might afford the means of introducing indiredly, what cannot be 
dircdly enforced^ It appears to pie that the only ufe which the 
Defendant is entitled to make of the tranfadion in Grenada is to 
dedud from the wages due to the. Plaintiff upon the old contrad 
juft fo much as he has been obliged to pay to enable the Plaintiff 
to fulfil that contrad* 

Heath J. I confeft that this matter ftrikes me in a* very dif- 
ferent point of view* When this Plaintiff was claimed in Grenada 

a he 
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te Vw incapable of performii^ the fervice for whicii he no<ie 
beinfs hi$ a^^ioa* iie wa$ •Ifp^eMe to &vese pn^iibnleRt fe^ 
•having run away from hts mafleri; and he wee a Have for life. 
In that fituauon the ccmtraf): in ^oeftion Svs entered into, to 
which the parties, were ^he Plalatid^, the DdfendaBitv and the Plain- 
tifF*8 old mafter. i conhder the whole as one tnmfadKon. The 
Defendant was to advance the money for the Plaintiff's freedom, 
in eoi^deradon of which the maftca: was to manumit the Plain** 
-tiff’, an<^ the PlaindffT thus manumitted was to «nter into a new 
•contradb to ierve the 'Defendant for three yeiffs, for which he was 
to receive certun wi^es hrom the Defendant. This was an agree* 
ment for the advantage of the Flmatiff*: he was to be relieved 
from pumffiment ; he was to become a free man ^ and he was to 
receive a compenfadon fm his (ennee. This agreement he Wun- 
tarily entered into. In aU eountries where ffavery is tolerated, 
agreements between the mafier and the fiave refpeding the ma* 
Bumiffioa of the latter are enforced by the law. Suppofe the 
(lave after having obtained his manumilHon ffiould refufe to per- 
form his part of the cbntra&, there is no country where fuch 
condud would be endured. He is competent to enter «ato a 
contra^^ for the pwpofie of his manumiiBon, and therefore fuch 
cpiitra<% may be put in fewee agaioft him. If indeed any fraud or 
eollufion between the Defendant and the old mafter had appeared 
whereby any equity could arifr in the Plaindff’s fiivour, the cafe 
might have ba^ a very different' complexion : but this cafe ffands 
dear of all fraud or eollufion ; and confidering* the conmad as 
having been beneficial to the Plainti^ I think that he ought to be 
hound by his own agreement. 

Rooxs .J. I agree in opinion with my brother fa 
order to afoertain with whom the juftice of tins cafe lies, let us 
■confidev who committed the firft fault. When the &ip was d>oat 
to fail from is/mdtm the Plaintiff' entered into articles which his 
Situation rendered him incapable cf perfifrimng. And though he 
might enter into a contrad to go to any other place bnttp Gre- 
nada^ yet he could not engage to go these without dan^ 4 ^ fadng 
detdned. Here-then was an agreement entered 4nu» without 
a fair difclofure of droumftances rdative to the eonirad. The 
-cmifequence was, that on his arrival tit Grautda a cirtuniffaDce 
net^felofed at firft was difeovered, which prevented ffie Plaintiff 
fropa iulfilting hU engagements. JBeiqg taken -as -n runaway 

ea dUve, 
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^ave, he became liable to puhiibfhent) and forfeiture to his 
mailer in QpiAade 6f all the iy«i;es whfch he had Wned during 
the outward -voyage. TJnlefs therefore the jury had been of opi- 
nion that fraud or durefs had been employed, I cannot but think 
the contrad entered into in Orena/la advantageous to the Plaintiff. 
If indeed the man had been free hewnight perhaps have made a 
more advantageous bargain for hlmfelf. But being a Have he 
could not enter into any contrad without the leave of his mafter; 
and fo being a (lave, and liable to the terrible coniequences of 
defertion, it is agreed that he (hall be fer free, he receives his 
wages for the outward bound voyage, and on the other hand he 
engages to ferve the Defendant for three years M -certain wages bn 
board fuch (hip, and at fuch places as the Defendant (hall have 
bccafibh for his fervices. Would any jury have pronounced fuch 
a contrad to be difadvantageous to the Plaintiff ? With refped to 
the enormous extent to which it has been fuppofed that contrads 
of this fort may be carried, it is fufficient for us in the prefent 
inffance to decide upon the oafe before the -Court: and 1 do not 
bind myfelf to enforce any other contrad unreafonable in its 
nature, when it may appear that durefs bas been employed, or 
undue advantage taken of the htuation of die parties. In 
cafe It appears to me, that the original contrad between the Plain- 
tiff and Defendant was put an end to by the agreement entered 
Into at Grenada^ and that the Plaintiff therefore ought to have 
been nonfuited. 

■ ChamUre * The queftion now brought before the Court 
muft be derided according to the rights of the litigating parties, 
without reference to any imaginary confeqtiences of imaginary 
cafes. Certainly the Plaintiff is entitled to avail himfelf of any 
circumftances of durefs of which he could take advantage in or- 
dinary cafes: and if he could prove that the agreement was ob- 
tained from him by adual force, the agreement would be void. 
Here indeed at the time of entering into the contrad he was in 
the fituation of a flave. But I do not know that a (lave is pre- 
cluded from entering into a contrad. He may do fo provided 
his contrad do not afed the rights of his mailer. Though he 
cannol derive,., bw niafter of his fervices, yet with the coufent of 
his maftcr h* ^^7 fervice for another. No evidence 

of adual durefs hi^ been giveq, but we are defined to infer it 
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i8q 2. from the circnmfiances of the cafe. It is fuppofed that he has 
beeo driven to an unreafonable and uncoofcicntious bargain : but 

BtowM ^ cannot fay that it fo appears to mt. What was his condition at 
Grenada f Being claimed as a runaway Have he was confidered as 
a criminal) he was liable to very fevcrc punilbrnent, he was inca- 
pable of recovering for his own benefit the money which he had 
earned upon the outward bound voyage, and he was unable to 
fulfil his contrad with the Defendant. Then what is there un- 
reafonable in the terms of this, agreement ? It is true that by the 
articles he had cOntraded with the Defendant for a greater rate of 
wages; but from that contrad be could derive no benefit, for his 
mafter was entitled to all the wages be might earn. Independent 
of this circumftance however, the former agreement was entered 
into in time of war, whereas the latter was for three years cer- 
tain, during which time it was probable that the war wrould ceafe 
and the rate of wages be reduced. By refeinding fuch a contrad 
as this I. think we 'fbould be guilty of great inhumanity; for 
unlefs fuch a conoiad can be enforced, no mafier. of a fiave 
would agree to his manumiifion, nor any perfon be willing to pay 
the price of bis freedom; the confequene'e of which would be that 
the prefent PlaindfiT and all others in fimilar fituations mud re- 
mam in perpetual flavery. In this cafe an adual manumiffion 
took place, the mafter was a party to the agreement, and nothing 
occurred in the tranfadioo to impeach the validity of the con- 
trad. This is the decifion whiph I think the Court bound by the 
rules of law to make, and which is moft confident with the dic- 
tates of humanity. 
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(IN THE EXG^fQJJER chamber.) 

Lucbn A t;. X;!3RAUFURD and Others; in Error. 

ASSUMPSIT oh a policy of infurance. 

The fird count of the declaration (upon which the verdiifl The Com- 
was taken) dated, that whereas our Sovereign Lord the King 
virtue of the powers veded in him by a certain adl of Parliameht^ 0 edr/t^c"^ 
made at a fcflion of Parliament holden at Wejlminjler in the thirty- Si S’, 
fifth year of hlS reign, entitled, “ An a£t to make further provi- c»r», We, 
fion refpedlng Ihips and eifeds coming to this kingdom to take Jenrofluch 
the benefit of his Majedy’s orders in council of the i6th and a id be- 

diys of January 1795 , and to provide for the dirpofal of other 
fhips and effedds detained in or brought into the ports of this king- «•>* UoiwJ 
dom” on the i3ih day of June 1795, to wit, at London., did foouidbe 
by and with the advice Of his Privy Council iflue his Royal Com- 
midion under the Great Seal of Great Britain to James Craufurd, 

J. B. A. C. J. B. and A. B. diredled, whereby our laid Lord 

the King did nominate, conditute, and appoint .them Cominif- int«reft ip 

^ , J^uich (hips 

iioners for the purpofes mentioned in the faid adl, and did autho* bn tb«ir 
rife and require them ter take all fuch (hips and cargoes, goods, 
wares, merchandizes, and effeas, into their pofleffion and under 
their care as his Majedy could or might by virtue of the faid aft '•?**’? 
authorife them to take into their pefTeflion and under their care, m«n-of.war 
and to manage, felt, and difpofe of the fame to the bed advantage, ftraObu 
according to fuch indruftions as they the faid J. C^ Uc. ihould 
from time to rime receive frgm his faid Majedy, his heirs and 
fucceflbrs, with the advice of his and their Privy Council, and belonging to 
otherwife in all refpeds according to the faid ad; and alfo to oftheUoiied 
give fuch diredions refpeding the proceeds of the fale or fairs of tobringThem 
any cargoes or parts of cargoes mentioned in the faid ad to have 
been ordered to be fold, as’the Commiflioners to be appointed by 
virtue of the faid ad wero therein and thereby required and vilionally. 
authorifed to give refpeding the fame, thereby alfo giving and thatthe* * 
granring to them the faid J.C.t^c. all and fmgular fuch powers 
and authorities, arid authorifing and empowering them to do, 
execute, and peiform, all and fingular fuch duties and matters and p«ni* o< the 

^ ^ «« •• • e thouwli 

things as his faid Majedy could or might give or grant, authonfe foe io.*i<iid 

. not happen 

until ifter a pmUmitioa had iffued for general rcprUklf agiinft the 
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• or require to be done, execuidd, or performed,’ by Ae Comwif- - 

• fioners to be appointed by his .fcid in ^^jifuancp Itnd by 

virtue of the faid a£t. And whereas before ttie making of the 
.feveral writings or cpoUcies of infurance hereafter mentioned, to 

wit, on the toth day of 1795, certain (hips vcalled the 
Hougbleyy Alblojfendam^ Dordrecbt^^Zeeldie^ Jgatba^ 

JMVff/er, and Surcbeanct ^ cargoes of goods and merchandifes 
pn ^ard the fame rerpedively, being (hips, goods, and mer> 
^p^andlzeSy belonging to fubjef^s and inhabitants of the United 
Provinces coming from certain parts of AJia and Africa^ and bound 
>tp certain parts of the United Proyinces, were his faid Ma- 
jefty’s orders feized and taken at fea in their faid voyage from 
Afta znd Africa to the faid United Provinces by .the Commander 
.of one. of his faid Majefty’s (hips of war in company with foihe 
(hips in the fervice of the United Company of Merchants of 
Eagiaad trading to the EaJI Indies ^ in order and to the intent that 
fuch (hips, goods, and merchandizes, might be brought into the 
-ports of this kingdom j and fuch (hips with fuch goods and mer-* 
chandizes on board the fame refpe<f^ively had been carried into 
St. Helena for the purpofe of being brought from thence to fome 
;port or ports in this kingdom, to wit, at ^c , } and the faid (hips, 
.goods, and merchandizes, fo having been carried into St. Helena. 
.aforefaid, and the faid f. C, fdc. fo being fuch Cotnmiflioners fo. 
^appointed and authorifed as aforefaid^ the faid J- C. tde. after^ 
-wards, *79J» wit, at ^e. accord** 

ing to the ulkge and cuftom of merchants, ^ aufrd to be made and 
tSc&eda certain writiqg or policy of dtiurance,. purporting there- 
Jay and containing therein that the faid f. C. ^c, by the name, 
finn, and defcription the Honourable the ComnuIHoners fei: 
•..(ale of Dutch property, the fame then and there being their ufuai 
(lyle and firm of dealing, as well in their own name, fsfc. did 
■make atiurance, tde. The declaration proceeded to fet out a po- 
licy in the ufuai form on the above mentioned (!qps, and ^{0 iftate 
the undertaking of the Plaintiff in* error to become an tnforer, and 
'his fubfcription to the policy.. It then fverredr.-that nmiep pf tiie . 
Ioffes and misfortunes which befel the (aid, (h^, and goods, /V'. 
hereaffer mentiooed, arriyed in .tiiM. kingdom beforp tni^^ d^ 

■ tion' and 'Valuation , was or cpuld be made ; 

rgt^s, to wit, at yv.. That thp (hi^>jwere 

:liiBe. mentioned^io thc jpoi^. It .«l(bidleg4^f tla(t tiie fidd^^&^ 
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atxl goods .were ihips and goods* which, if they had arrived at 
London aforefaid from the faid voyage, the faid J* C, Idc* as fuch 
Commiflioners as aforefaid, were and woulc^upon fuch arrival have 
been authorifed xo take into their pofleifion and under their care, 
and to manage, fell, and^iifpofeof the fame according to the form 
and elFed of the faid commiiBoa and a^of Parliament, and which 
were intended to be brought from St, Helena aforefaid to London 
aforefaid for thofe purpofes in the laid writing or policy of alTur- 
ance mentioned, to wit, at, ^v. i and that the faid J, C, as 
fuch Commi|ioner8 as aforefaid under and by virtue of the faid 
act of Parliament, and the faid commifion at the time of the 
failing ®f the faid (hips from St, Helena as hereinafter mentioned, 
and frojn thence, until, and at the times cf the feveral lolTes liere- 
inaftcr mentioned^ were interelled in the faid fhips and'goods to 
a large amount, to wit, to the amount of all the money by them 
ever infured thereon i, and that the faid infurance fo made as 
aforefaid was fo made to and for their ufe, benefit, and account, 
as fuch Commiflioners as aforefaid. The declaration' further 
fiated, that the fhips fet fail from St. Helena for England before 
the 2 id of Augufi 1795, viz. on the 2d of yuly 1795 ; and be- 
fore their arrival, 0/25., on the iQi Septender 1795, four of them 
were loll by perils of the fea, whereby the afTured fuftained an 
average or partial 4 or 8 to a large amount, to wit, to the amount of 
40/. upon every 100/. infured. 

To this declaration the Defendants below pleaded the general 
iflue. The caufe came on to be tried before Lord Kenyon Ch. J. 
and .a fpecial Jury at the Guildhall Sittings after Michaelmas Term 
1799. His Lordfhip having diredied the Jury to find a verdid 
for the Plaintiffs below upon the firfl count qf the declaration, a 
bill of exceptions was tendered, from whidi, when annexed to 
the record in this Court, the cafe appeared to be as follows : 

The Plaintiffs below gave in evidence a commifBon under the 
Great Seal, dated the 19th vijune 1795, which (after referring 
to the provifiops 35 Geo, 3. c, 80. refpeaing fhips and 

eff'e^ belonging to fubjeds of the Uxiited Provinces detained in 
or broi^ht in, or to be detained or brought into the ports of this 
kingdom.; and after reciting that foveral fuch fhips had been or 
might be thereafter detained in or brought into the pom of this 
kingdom), appointed the Platnti® to take all fueh fhips, cargoes, 
^c. into th^ir poffeffion and under their care, as the Grown was 

VoL. III. X empowered 
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iSo2. empoivd-ed to fdbid uhdar tlidifidd' and l!o:m^ 
lvcma dtrpbie pt thb^&ine t6 the lidl 
^ 4 nlitru£ticm 8 as iheV flvbtdd from time to time receite fiemVitfe 

•adOtheri; Majefty, with the advice of hia Pnvy CouncS, and tb’ ai!||>6fe of 
*" ‘ the proceeds^ atid tb do every thing which the Cpewa couid 

authorise them to do hy virtue of the faid ad. T^hey then gave 
in evidence oertAh inftrudions under the iign numtial to the 
eommandera oif hU Majefty*8 ihipa of war and fldps carrying 
letters of marque, dated die ^hxii FeBruarj diredingthem 
to biing into the portt of this kingdom all Vefleh bound to 
or from any ports in Bittknd^ ra Order that they; together with 
their cargoes, being' ^opbrty, might he detained provi- 
honally; and that fpeedy teditutioh Ihould he made of all cargoes 
belonging to the fubjeds of allied or Oeiitral powers. They then 
proved that the Ihips mentioned in the policy, before the time 
when the policy was efieded, viis. on the loth of 1795, 
were Dutch (hips, and that they with their cargoes, alfo Duteb^ 
were coming fiom certain parts in and JJrka to certain 
ports of the United Provinces, and were by virtue of the above 
inftrudiqns feixed by Captain J^ngton the commander of the 
.5re/)/re man of war, inebmpany with feme (hips in the employ- 
ment of the Eaft Ittdia Company, and carried into St. Helena fot 
the purpofe of being brought into this kingdom. They alfo 
proved the Defendant's fubfci^ipnon to the policy ; that he had 
notice of the*1o6 hefbro any valuation could hq made ; that the 
policy was efieded <mi account of the Plaintifis as fuch Commife 
honers as aforefaid; that the (hips failed from on the 

nd o^yaly 1795, and that they were loft in the manner dated in 
the declaratibn, in .confequCnce of which the afluret^ fuftained 
an avehige loft. The Defendant on his part gaVe in evidence 
an ord^y of CouncH, dated the 13^1 of JiMW‘i795i which after 
reciting, that by the powers veiled in ti^e Crown try the before- 
mentioned bd his Majefty had iflhed bu (hmmMoo to the Pftin- 
.tifis authorising them to take the ^pr and cae^o^ of feh- 
jeds, which bad been or might tberoafeer lfe' IMbbght im 
ports of this kingdom, into tlMir pdflefiioa and'^Undeir M 
and to manage and dHpofe of tfaeiii to the heft 'ndv^iage,' 1^ 
ing to fech inftrudibns as diey ftioiitd from tiiife'ib 
from hu Majefty, Widi thb advlbe ^Pri^^ dtrbdcd 

t^m forthwith to talm into p^ k^ fueb 

Slips, 
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(hipe, ,ES?r. accof^ipg.te ibe Hlfaf.&jerjepf 1802, 

rime to dioe %>p;i jlSf in 

England and Sgiithmd^ in pt^fuarM^ ; of dijedippa p^ani^^ed pa CR^rFuiit 
them by the Lords the TreajChry j together vs-Uh other ditiOtiona * 
not mateiiai 10 this )Ca^« then .gave in evidence the, Icing's 
Proclaoaatioa jfbr gemirat rcptizals aj^ugft; the ihips, goodfl,^a^ 

Aibjeds, of the United, Provinces, dated the 15th of §e^tem&er 
1795. He next produced an . order vof Council, dated the ;t(}th of 
November 1795, which after ftating that the Eafi India 

ihipa, v/a. the the .^a/^p^-the Mentor^ axpSiXht Dor • 

dfVfj&/,thea lying in the river ^feaep in^ kingdom of trdandy 
were feat in there by his Majefty’a fliip antecedent to the 

order for granting general reprizals againft the ihips of the United 
Proviocesi and that agents had been appointed hy Willfam E^ng- 
toUf ECq* the commander of the and others, concerned in 

fending in the faid vel^els, and that the foie intereft in all ihips fo 
fent in was invefted in his Majehy, and the appointment of agents 
for the care and difpofal thereof did of right ^long to hipi, ap> 
poluted the Plaintiffs* to be the agents on behalf of his Majefty 
for the care and management of the fa|d four, Dutch fhips and 
their cargoes. The D^eudant alfo proved that the Plaintiffs took 
po^eflion of the above four fhips *he kingdom of Ireland. He 
then gave in evideoce cailtain proceedings in the High Court of 
Admiralty againfl: each of thofe (hips, and fentences of condem- 
nation, pronouncing each of the faid fhips and cargoes to have 
been taken before the declaration: of hoffilities againfl the Duteb^ 
and to have then belonged to fubje^s of the States General of the 
United Provinces, now the enemies of the Crown of Great Britain^ 
and as fuch or ptherwife fobje^ and liable to confircation.” Lailly, 
he gave in evidence certain inflruiflions from his Majelly to the 
faid High Court of Admiralty, dated the loth of 2795, 

which after recUtng the before- mentioned a<3:, enabling the King 
to grant a Commifijon to three or more perfons to take into their 
poffiffipa and manage, ^c. all fuch DiUeb fhips which might he 
thereafter detidned in or brought into the ports of this kingdom, 
and reciting that fuch a comn>iffton had iffued, and that fioce 
the ifliung of the^Commiflion hi6|Maje(ly had thouglit fit to order 
g e ne ral repriz^ againft the fhips* ^c. of the United Provinces, 
and to iffue a Commi^pn aitthpriffpg the Lords of tbe*Xdmiralty 
tp of aff captj^$,^ t^rf dire^ed 

15 Court 
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1^02. Court 't>f Admiralty to proceed t6 tKe adjudicatiou of fucl^ fhips* 
of which pofleffion had been taken or ihould be taken by the 
GikAvrvRD Comtniffioner^ ds Qiould be proceeded againR by the Ring*s 
4»ao<heri( Advocate General, lln order that the fame might be condemned 
to the Crown as good and lawful prize, -referving neverthelefs to 
the faid Conimtflioners tlje Vale, care, and management thereof, as 
well before as after final adjudication according to the provifions 
the fai4 aa.” 

Upon this evidence the counfel for the Defendant infifted that 
the PlaintifFs could not maintain their iflue, becaufe the faid (hips 
mentioned in the policy of infurance in the firft count of the de- 
claration were not (hips, which, if they had arrived at London from 
the faid voyage therein mentioned, the laid PlaintifTs, as fuch Com- 
miffioners, would have been authorifed to take into their polTef- 
fion, and under their care, According to the efitd of their Com- 
miEion, and the adl of Parliament mentionpd in the firft count of 
the declaration, amd becaufe upon the evidence produced it ap- 
peared that the Plaintifis as fuch CommHFioners under the faid 
adk and Commiflion were not at the time of the failing of the 
faid fliips from Su Helena^ as in the firft count of the declara- 
tion mentioned, and from thence, until, and at the time of the 
feveral Ioffes therein alfo mendoned, interefkd in the faid fhips 
or goods, or either of them, to any amount or in any manner 
wbatfoever, fo that a legal and valid afturance could be effected 
by the Plaintiffi as fuch Commiffioners on their owp account ; and 
that the infurance fo made, as in the firft count of the declaration 
mentioned, was not made to and fo^ the benefit and on the 
account of the Plaintifis as fuch Commiflbne^rs according to their 
allegation. Lord Kepyon however direded the Jury that in point 
of law the Plaintifis had maintained their iflue, and the juij ac- 
cordingly found a verdift; for the Plaiotifi*8 on the firft count of 
the declaradoq. 

The aftignment of errors was conformable to the objedliQns taken 
at the trial. 

This cafe was argued diree rimes, firft in JMSdw^mat Tem 
iftoo by Giles for the Plaintifis in error, and Wood for the De- 
fendants in.error ; fecondly in BUary Term 1801 by for the 
former, and Gihhs for the latter : after '^utfe two atguments Lord 
Eldent before whom as Chief Juftice of the Copnujon Pleas the 
ca& was debated, having been inade Lord Chancellor, and Lord 

7 AhanUt 
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Jl^vanley having fucceipded him as Chief Juftice pf the Corntnoh 1802. 
Pleas, a further argiiment was defifed by the Court;, and ao-. 
cordingly in Michaelmas Term 1801 the cafe was argued by 
ErJIune for the PlaintifTs in error, and Park for the Defendants ia «B«»0*eri{ 
error.. 

Arguments forjhe Plaintiffs in errou . — -The firit count of the 
declaration upon which the verdid has J&een taken contains two 
material averntents, the firil, that the (hips and goods infured were 
(hips and goods, which, if they had anived at London^ the Com* 
miCfoners would have been authorifed to take into their poileflion, 
and to manage, fell, or otherwife difpofe of, according (o the forni 
and e£fe& of their Commilhon, and of the a& cf Parliament; the 
fecond, tKat the CommilHoners under and by virtue of their Com* 
msfliou, <and of the of Parliament at the time of the failing 
and lofs were interefted in the (hips and goods infured. Both ■ 
thefe averments are negatived by the evidence. Under the ad: 
which authorifed the King to grant a Commidion, and under the 
Commidion conneded with the indrudions, the Commiffioners 
had only authority to take into their podedion fuch (hips and 
goods as had belonged to the fubjeds of the United Provinces^ 
and were brought into the ports of this kingdom to be detained pro* - 
vifionally. By orders ofCouncil of the 1 6i;h and 2 id of January 

s" '!*"••• 

1795, confirmed by the 35 Geo. 3. e. 15. the King authorifed the 
fubjeds of the United Provinces to land their goods in the ports of 
this kingdom in velTels of any country, and navigated in any 
manner without being liable to (eizure, and direded that they 
(hould be warehoufed under certain regulations. On the 9th of 
February he was pleafed to dired the commanders of his (hips of 
war and privateers to bring in by force all Dutch vefTels bound to 
the ports of Holland^ in order that they and their cargoes, being 
Dutch property, might be detained proyifionaliy. On the aad of 
May following the peo. 3. r. 80. paded, which after reciting 
the 35 Geo. 3. c. 1/. authorifed the proprietors of (hips and goods 
who had volun^rily taken the benefit of that ad to difpofe of 
thofe (hips and goods, under certain regulations contained in the, 
firft twenty fedions. The twenty- fir fl; (edion tjhen after reciting 
that other (hips arid cargoes had been or might be thereafter de* 
tained or brought into the ports of this kingdom, and that fuch 
(hips and goods might peri(h unlefs Tome provifion were njade for 
them, authmifed his MajeRy to grapt a comniiffion, enabling three 
VoL. III. V or 
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i8p2l fit liiore pexfons to take Aich fltips ind ctfrgoes into tlieir pofleflSon, 
^c. Now the fliips and goods to which thSs recital refers wa'e 
cV*^Pv«i> brbu^t in hhder the order of thp 9th February for the 

liM pilfers; purpoile- of being detained prorifionally, and the Commidionws 
had no authority to take ppfleilion of any but fuch ihips and 
cargoes. The fhips inluHed were indeed taken on the’ loth of 
under tbe inftruAintis of the 9th of February preceding, 
and carried into St. Helena^ from which they failed on die ad of 
July 1795; bat on the 15th of September a proclamation 
idTued for making reprifals upon the property of the fnbjefts of 
the United Provinces. Before the date of this proclamation there- 
fore the goods were veiled in the fubjefts of the United I^rovinces, 
who had iin infurable intereft in theiHi and after that date they 
becimb prize, and veiled in the Kingyare corouee^ who acquired by 
the proclkniatibn an inchoate right under the law of nations, fub- 
jcA oidy to the adjudication of the Court of Admiralty *, and Cap- 
tain Fjfington no longer held the fliips /or the purpofe of being 
brought into the ports of this kingdom to be detained provilion- 
ally, but as the property of the Crown. With refpeA to the 
dilps which afiuatly did arrive, and of which the Gommlinoners 
took poflelEon, they did hot take poflelfion of them by virtue of 
the z€t of PaHiament, but un^r an authority from the Crown of 
the 26th of November 1795, appointing them prize agents. The 
Court of ISng*e Bench has afforded an exprefs authority upon this 
point. For in a late cafe wherC Lord Keith taken certain Ihips 
belonging to the fubjefls of the United Provinces at the Cape of 
Good Hope before the Proclamation for reprifals, and having 
brought them into this country after that Proclamation proceeded 
againll them in the Court of Admiralty as prize, the Commillioners 
applied for a prohibition, urging that they were entitled to the foie 
management and difpofal of the fiiips, but the prohibition was 
refufed. The Commiffioners indeed b;^ their own aQ; have' ffiewn, 
^^at they did hot conlider the. ffilps* which arrived as coming 
tinder their control as CommilBoners appointed by the aidk ; for 
they took pofielfion df them 1h ike/nivdl, whitlir thhf could not 
have done under their Cbhimiffic^ but Only under thelF authority 
as p: ize agents. The fecohd averment is that thi. Cbnimifftoners 
under and by virtue of theif Cbmmiilfion and the a'A of Parliament 
at the time of the failing and lofs were ihterelled In the *lhtps and 
^ebda. It appears however opOh thh evideoee tiutt thOy^^h^^^ no 

infurable 
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iafurtUe’ iDt6reft in than. They had merdy n coatingeni ex- 1802. 
pedattoQ of man^iig ,afid contitiUing them in cafe they thould lucei!* 
be brought into the port* of thia kingdom, an event which at the 
time when the pdicy waa effeded had not happened, migirt ;|iot 
happen, and in &d ultimately never did happen. Now what/ ia 
nhfC.nmure of a poticy-of ii^utaoce? It ia an inftrument by w|tj|^ 
a {arty ** eau&a himfelf to be infured** that is indemnified againft 
any injury happening to certain fubjeda Rated in the policy : but 
Ui order to be indemnified the afitired muR have the thin'g which 
be tnfurea agaioil perU. To conftitute an infuraUe intereR there- 
fore there muft be a prefent righr of property in the fubjed nut- 
ter, capable of being tranaferred by the ordinary means of trans- 
ier, and capable of being vindicated in point of right by the or- 
’dinary remedies cf the law. The uniform cotofe of the prece- 
dents upon policies of. tnfiirance has been to aver an intereR in fo 
many words, or to Rate tbofe circumRances from whence a con- 
clufion of intereR muR ncceflarily artfe. The oldeR entry of the kind 
is in precedents in the Upper Eench, page 77. where the declaration 
contains fevcfal allegations introduced for the foie purpofe of Rtew- 
ing the plaintiff’s property in the goods. In Gotam v. Sxtfeetia^yZ 
Sounds 200. 205. though the infdrance was from Imd^n to Gih* 
roitar^ ** without further account to be rendered fbr the fame,- 
yet the declaration alleges. an aSandonment, which fhews that it 
was thought neceffary. Chat the infurer fliould have an intereR 
capable of abandonment; and in the cafe Gallop v. Proudfoot^ 

Vidian 48. the*pi^Rff •▼«nred, that at the time of the 

infurance he was pofiefled of a part of the (hip; though he de- 
clared upon a valued policy ** without further account.” Indeed 
in the cafe of Martin v. Sitwell^ i Sboxe> 156* which was previous 
to the Ratttte 19 Gro. 2. refpeRing wager -policies, the plaintiff 
who had made an infurance was allowed to recover back the 
premium, beeauR no gooda had been put ob board ; wb%h he 
could not have been alibwed to do if the policy would have bom 
squally gobd whether .the.plmotiff had any intereR on hoard or not. 

ThM a wagbr is legal there cap be no doubt, but- infttranoo 
» a different thing from a wager. It is a contraa refpeaing the 
kMferauitytff property againR certain accidents which may befall 
k to the detriment of the perfons intereRed in it. And it was fo 
confidaed by Lord Chief JufticcR^^rr in the cafe of P9U v. FV/a- 
geraldt WiUct* who ekes tbe.awhority of Roccus and 

» 4 Chirac 
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C 4 iir 4 ; to that effed. Gonfifteatly therefore with this notion it 
is that all the precedents, printed and manufcript, previous to the' 
ftatute i^Geo. 2. with one tingle sncception either aver an intereft, 
or . contain a difpenfatioSi of the proof of imereti. The tingle ex- 
ception is contained in tS 5 ^/V jEa/r. jy, Grotton v. Aldworih; 
hut that cafe does not appq^ar to have come into diicutiioh, and 
ihas probably, a mere precedent inaccurately drawn. Indeed be- 
fore the ftatiite the Courts were extremely jealous of policies in- 
tereti or' no imereti, fomedmes compelling the parties to abandon 
what intereft they adually bad, and ibmetimes upon bills tiled 
for that purpofe, ordering Jthem to be delivered up to be' cancelled ; 
as in Goddard V, Garret ^ x Vern. 269. And in Le Pyprtv. Warr^ 2 
Vera. 716- the itiured was ordered to difeover what goods he put on 
board, though he had offered to abandon, in order that it might be 
referred to «the’mafbrr to exaAnine the value off the goods fa ved and 
deduct it out of the fum infured . • The touchtione therefore of in- 
tiirahces, not made in the form of a wager, is that there be fomething 
which may be abandoned ; tl^us Lord Mah/Jleld ftyx that it is the 
criterion' of wagering policies that you cannot abandon ; and though 
in fitted policies if 'there he fotnethingto abandon, a larger intereft 
than reaUy exifts may be- infured, yet fuch .policies' have only been 
allowed ibr the accommodation of traders w-ho might be ignorant 
what fort of Cargoes their fidors might have to remit. Thus 
tiood the law of infurance up to the 19 Geo. 2. e, 37. the objed 
of which was to prevent the contrad ofinfurance being made ufe 
of as tlie means of wagering and to place it from that time on the 
fame footing on which it originally tiood at common law. The 
ftatute, after reciting that .many pernicious pradices had enfued 
from wager policies, ftridly prohibits any fuch to be made “ intereft 
or no intereft,” or “‘without further proof of intereft than the 
policy,” which are fpecifications of the terms ufuaily inferted in 
fuch policies: but the words which follow apply not only to the 
mode in which the evation might be attefnpted, but to the very 
thing hfdf, “ or by way of gaming or wagering or without beno* 
fit of falvage to the infurcr.” With the exception of Le Cras vi, 
Hugbety Park Injur. 2fK). Gregory v, CbrifiUyPark lafur, ii. and 
Plint V. Le Mefuriery Park Injur, no///, all tbe’CaffeB fubfe- 

quent to the 19 Geo. 2, are reconcileable with the principles of 
mfurance co,ntendcd for by the Plaintiffii in error. . - In Le Cra» v. 
Hugbee Mans^ld relied Upon the autbonry of .a cafe of 
8 Grant 
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Grant v. Parkik/on (<*) tvMch had been prevloufljr determined, 1802.* 
but which if accur^ktely examined will be f<»und to bear no LveBirA* 
analogy to it. TThere the infurance was ♦* on f,ooo 4 being Ceauboh* 
profits expe&ed to arifp from the oargd of the Ihip Providence ■nd Chh«r* 1 
in the event of ber fefc arrival at and there was ah alle- *" 

gation in the declaration that the PialntiS* ** until and at the time 
of the misfortune hereinafter mentionad was interefted in the pro- 
fits expe^ed to arife froth the faid goo*da,«wares, and merchan- 
dizes to a large value,” Now the fad was,* as indeed 

might be inferred frorp this allegation, that the afitn-W was 
the owner of the goods on board, and confeqUenrly Was in- 
tcrefled iu Ute profits to arife therefrom. Thofe goods he had 
infured by a leparate policy ; and therefore by making a dif- 
tind policy on the prolits he had only fecared thofe profits to 
himlv.lfi by this fecond policy which he nughthave fecured by the 
firfi had it been a valued policy upon the goods and profits to arife 
ahciefrom. Lord Mi^nsfield begins his judgment by obferving, 

“ Tnis. was a cargo *of molaffea belonging to the plaintiff.” The 
fubfiratum and foundation of the infurance therefore was not a 
bare expectation of intereft in a fubjed with which at the time of 
affc^ing the infurauce the infured was not conneded, but an ex* 
pedation of profits on goods at that time his, and infurable to- 
gether with the profitffin a valued policy. Independent of thefe 
obftrvations however Le Crtfs v. Hughes^ whether properly de- 
cided or not is very diftinguilhable from the prefent cafe. There 
Lord Mansfield confidcred the main queftion to be^ Whether that 
pofleflion which the joint captors had obtained of the prize was, 
when confidered with reference to the prize ad and proclaraa- 
tiou, fucli a poffefiiOn as veiled in the captors an infurable in- 
let eft; the diftindion between that cafe and the prefent therefore 
is very effential, in the former the infurable intereft being fuppofing 
ro arife out of the adual poffefiion, whereas in the prefent cafe the 
iiilurable intereft is fuppoiied to arife out of the expedatioft of 
poiTeffton. With refped to the obfervation fuppofed to have 
been made by Lord Man^ld that an agent of prizes not having 
the pofleflion of l^e property may infure, it feeros to be ineonfift- 
ent with the, reft of hi* judgment, which diftindly proceeds upon 
the ground of th? filTprcd having thepoffeflion as well as the ex- 
pedation pf the property. It may be added that Lord Mansjield 

{a) Thiti cafe was cited from PuMtitgh brief la the caafe and a mlnufcript note 

pf the judgment. 
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In a gr^at meafure relied upon an idea t^at the ptize ad and pro^ 
clamatton veftcd the property of a joint capture in the joint cap- 
tors, which appears to have been a iniftake; and accordingly it 
has been found neceflary to Introduce a claufe in the late prize 
ads 33 Gfo. 3. f. 66 .jC 3. 3^ Cm. 3. c. 109./ 3. for the exprefs 
purpofe of vetting in the captors the property of a joint capture 
by the army and navy.^ With refped to Gre^ry v. Cbftjlie it 
is difficult to dircovc# upon what ground the expenditure of mo- 
ney for tht ufe of a ffiip in any way whatever^ can be infured as 
an intereft in goods, fpecie, and efieds. In the cafe of flint v, Le 
Mejurkr Lord Kenyon fuppofed to have expreflcd an opinion 
that the commiffions of a confignce might be infured, but it appears 
nhat the matter was compromifed, and the cafe did hot come to 
anydecifion. It is therefore to be conttdered as nothing more 
than a note of an obiter much tob ioofe to form the ground 

of any decifibn. The next clafs of cafes to be confidered relates 
to infurance upon freight. It may be contended that as all intereft 
in freight is'a mere cxpedation; ho one being entitled to it until 
the arrival of the goods, it does not fall within the dcfcription of 
intereft which the plaintiffs in error contend to be neceffary. It 
is obfcrvable however that this expedation is founded upon an 
abfolute contrad entered into between the ffiip owner and the mer- 
chant ; and is therefore an expedation which is not to be defeated 
by any other contingencies than tbofe very perils againft which 
he iofures*: for even this expedation built upon an abfolute con- 
trad will not, raife an infurablc intereft unleft the goods be adu- 
ally put on board. ■ Hie two cafes of fenge *v. Watts^ 2 Str. 
1251. zx\ii Montgomery 'f.Egginton^ 3 Tern 362. clearly etta- 
blifli this principle: in the former of thefe tliough the goods were 
lying upon the fliore ready to be (hipped, and the policy on freight 
had been previoufiy effeded, yet as the (hip was deftroyed before 
the goods were put on board, it vras held that though the affured 
had certainly loft his freight yet there was no inception of intereft 
in the freight, but a mere expedation J and in the latter where 
part of the goods were adually put on hoard the infured was al- 
lowed to recover. The fame principie prevailed in Thomp/onn. 
■Taylor^ 6 ferrn 478^ for though no -goods had adually been 
put on board yet as the fhip had broken ground ahd fet 1»1 for 
the place where they were to be takeh In there was «n inc^tion 
■of tile eontrad for freight. TbO intereft and the illk ihuft ils co- 
^il. - The xemote and vUionary intereft which was the .fiihjed 

of 
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of the prefent wfutaisccv inay^^^ l^^ to that which waa 

brought forwani in h ^ General v„ Smith before 

Lord Thurhw Gfa^ by the hext:^o of a iunatte in order to 

have a. bill to 'perpetuate the teftimpny of witneiTes, and thereby 
fecure his fucceffion to the lunatic’s eftate : Which application was 
refufed on the ground of want of intcreft. And Lord Ji&«r/ote 
faid, “ The prefent is a fuit for fomething by fomebody who 
may have,,if God pleafes, an intcreft againft one who may have, 
if God pleafcs, aUb an intereft»”.. Perhaps fomc reliance may be 
placed upon the rule re.lpe<ftirig life-infurances that a creditor has 
fuch an intereft in the life of his debtor that he may infure it. 
Anderfon v. Edk^ Park Injur^^^z* But there the fecurity de- 
rived from the perfon of the creditor is the fubjeA infured, and 
indeed the governing principle of all the cafes upon that fubjedh 
will be found to be conftftent with the rule contended for by the 
Plaimiffin error, bccaufe they proceed on the ground that no ia- 
firrance is good which is not made to infure fomething of which 
the party infuring is in the a^ual enjoyment, and which depends 
upon the duration of life. 

Arguments for the Defendants in error. The Dutch CommlT- 
fioners were appointed to feI 4 manage, and difpofe of -eSe£» 
which fhould be brought into, or which Ihould hereafter come 
■into the ports of this kingdom. But it is infilled that the words 
** to be detained provlllohally” contained in the inftrudlians to 
■to the commanders of the King’s Ihips, conneded with the altera- 
tion which took place in the ftate oLtbings previous to the time at 
which the (hips itffured would have arnved in the ports of this, 
kingdom, if hot loft, materially change the charader of the Com-' 
millioners with refped to the futjed infured. It muft be remem- 
bered however that the policy was dated on the 2 ad of Augi^/l 
1795, and that the proclamation for reprizals* did not iflue until 
the 1 5th of September following; at the date of the policy there- 
fore the authority and intereft of the Commiffioners was precifely 
the fame as when it firft veiled in them. Had no proclamation 
for reprizals iffiied the fituation of the CommilF.oners would 
clearly have Jrcmdned unaltered. Now the order of Council of 
the loth O^fl^rr .empowering the CJourt of Admiralty to condemn 
as pri« all Dutch Ihips as fliould be brought in j naoft cau-. 
tioufly prcferves the nid authority of tlie Commiffipners, and re- 
t» thp ,a^ under which that authority was denycd, fays, 
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refcrving ncvwtbd^fs to the Aid sCbcnmiiRotters the fale, care, 
and management theretjf, as well before as after final adjudication 
according to the provifions of the faid vSi*' It is remarkable that 
in this order of council there is a reference to the Comroiffion, 
but that the nam.e8tof the Commifiioners are never mentioned, 
and that the fale, management, ^c. is referyed to them, “ accord- 
ing to the provifions of ^he faid zGlV Yhough upon a Procla- 
mation for reprizaU the tight to all inenaies’ property feized vefts 
in the Crown jure corona ^ ftill that right is but an inphoate right, 
and la not complete till «mndemnation in the Admiralty. Now 
upon the face of thofc very inftruaioos by which the Admiralty 
was authorifed to condemn, and, thereby woujd have completed 
the right of the Crown if nothing had been added, the Crown 
itfelf reftrains the condemnation to the purpofes of the Commif- 
fion previoufiy iffued, and prevents that right vefting in the 
Crown, which if not fp reftrained might perhaps have been in- 
pqhfiftent with the whole authority of the Commiflioners. it is 
true that the original Coromifiion was in'its nature revocable, but 
it is equally true that it was in its terras unlimited, and ftill re- 
mains unrevoked, And though in the order of Council of the 
«6th of November bis Msjefty conftitutes the Commiflioners 
Prize Agents for the four fliips which bad gone into the ports of 
JreiiUfdt.thzt provifion was only made to- prevent difputes rdped- 
ing the difpofition of that which might feem not to come within 
the terms of the original (Ctommiflion which extended only to the 
realm of Great Britain^ and it is in that inftance only that they 
are treated a* prize agents ; for in the orders ®to the Admiralty 
authorifing condemnation, the term “ prize agents” is never ufed, 
but they are coufidered as CommiinQnerg adirig under an old au- 
thority. Whether the King or the fubjeds of Holland were cejlu^ 
que trufis of the property,, tlas at Icaft muft; be'allowed that the 
Dutch under all the cifcumftances of the aafe retained their origi- 
nal charaacr of ftatutable confignees. With rejjpea to the mjun 
queftioo raifed tipoft this record, whether the jCommif- 

fioners had an inliirable imereft’l th«rc is no pretence for faying 
that this was a wagering policy. The, Commiflioneip Hated to 
the underwriters the nature of their intereft and of tJSw ptqperty 
to be infured, and they only feek to repover the |^punt of lofs 
iiiftained upon that property. Without hazarding a definition of 
tnfurahl? intereft, it may be ftah^ ns a principle that W%|n no- 
t lluDg 
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thing (lands between the iiifuted and the pofleflion of the property 
to be infured, hut the .perils infured agaihii, he is in a (ttuation 
which entitles him to make the infuntnee. It is true that a con- 
trad of iniurance is a cohtrad of indemnity, and it is not ISwful »“<* Ortm; 

' s ■ ^ in Error. 

to make ufe of that oontrafl: for the purpofe of gaming of wager- 
ing ; but it never has been held neceflary that the infured Aiputd 
have a veiled intereft in the property f and the true qUeftibn is 
whether he be interelled in fecuring the property frorh the, perils 
againll which he infures. In this cafe had the Ihips not been 
loft by perils ^of the fea they would have arrived in the ports of 
this kingdom, and the Coromiflioners would have taken poffef- 
fion of them. Suppofe two •(hips at St. Helena of equal value 
bound for England^ in one of which a perfon has the abfolute 
property, and the other is alligned to him on condition of her fafe 
arrival in the ports of this kingdom. The lofs of either of thefe 
velTels by perils of the fea will equally affed the perfoni expeding 
them, though his title to one would not accrue until her arrival. 

Would an infurance upon the latter veflel be gaming Or wagering, 
or could it be contended upon any principle oY reafon, juftice, or 
lawj that fuch an infurance would not be good ? Admitting for 
the fake of argument that it was neceffary before 19 Geo. 2. to 
prove an intereft unlefs the policy contained a ftipulation dif- 
pen^ng with that proo/, the only effed of the ftatute has been to 
prcAibit the introdudion of ftipulations of that fort, leaving the 
queftion refpeding the nature of infiirable intereft upon the 
fame footing as before the ftatute.* The cafe of Tqnge v. WattSy 
though much relied upon by the other fide, is perfedly confiilent 
with the principles now contended for j the infurance there was 
upon freight, and as the goods bad never been put on board, the 
freight had no inception, the fubjed matter of the infurance had 
no eAifte*^c® in point of fad, and the rilk therefore never com- 
menced. Here the argument might be concluded, it never hav- 
ing been decided, that a veiled intereft in the fubjed matter of in- 
furance is neceflary ; but many jafes have come under difeuflion in 
which it has been exprefsly holdcn that lefs than a veiled intereft 
may be infured. , In the cafe of Grant v, Parkinfon two policies {a) 
were effeded, and that upon which the queftion arofe was ** upon 
the profits of a cargo of molalTes.” It is iinpolfible therefore to 
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contend that the iarurance was lipoa aoF thing but profits ^ nomine, 
Mr. Mr. I)</««/«j" ‘^ece couftfet 'for the defendant in 

that cafe^ and they were idther c^vinead that no c^jedioh arofe 
from the nature of the intereft infured^ br'tf any objadtiOh was 
taken upon that point, it waS otettiiled. That cafh has now been 
decided twenty yearn, aijd not only has never been overruled, 
but has fince been conilTantly recognlfed as law. According to a 
manufcript note of JLe Cras v. -Hughes it appears that Lord Mans- 
in his judgment referred to Crn»/ v. Parksnfon zi having de- 
cided the queftion of infurance upon profits. Mr.* Juftice Law- 
rence lo Tbomfon V. 7 jy/cr again recognlfed it as having decided 
the fame point ; and Lord Kenyon in a cafe of Barclay v. Coufins^ 
which was an infurance upon profits, and is ftill depending in the 
King*s Bencbi Cud, ” in the aad of Geo, 3. a cafe of Grant e. 
Parkinfon not to be diftinguifhed from this was decided by Lord 
Mansfield^ ne\io having fome doubts defired to have the further 
oonfideradon of the Court; and though that cafe was argued by 
Mr. WaUace zxA Mr. they did not prevail; but the 

Omit, conftituted as it then was,, were clearly of opinion that it 
was an infoiable intereft.** From the manufcript note of Le Cras 
V. Hughes above referred to, the words of Lord Mansfield upon 
this part of the fubjed appear to have been particularly ftrpng. 
He fays, “ whenever, a queftion has beed made fince the ^ime 
of Queen Anne the King has always given it' (the prize) to the 
captors. Is the contingency then of the (hip coming fitfe fucH 
an interefi as'tfae captors may infure ? Some intereft is neceffary, 
but not any particular form of interefi. The queftion is this, whe- 
ther this contingency is fuch a benefit to me as will make it a lofs 
to me ^ the Chip does not arrive? An infurance upon the profits 
•of a- voyage was bolden the other day to be good. An agent 
may infure the arrival of a ihip which will produce him profit. 
Here the pofleflion gives the interefi in the amval ; yet the'veftel 
may bring material papers to Chew that the Qiip is neuttal. It is 
not a vefted intereft^ but fuch an e^e^fion as neVer yet Was 
defeated.” Though Lord may have been miftal^ii In 

fuppofing that the expe€lation of a '-grant from thc'CrdWn had 
never been defeated, yet proceeding Upon that foppofitiOn hia 
reafoning is equally applicable as an aOthoriiy in this bafe. The 
cafes of Kent n. Bird, Cowp. 583. Lowry ni’ Bourdien^ 
468. clearly ihew the ofnnion of Loid Mani/kldf’^zt the 6 i^y 

objeft 



IN yi 

obje& of the of 19 wastes 1802. 

wageiii^ by poIkif» of iofataiice'S^bitt be^ the ’£aceKA 

necejOi^yLof the i#ifuosd haviog la Vo(led intenft ^ ^property. 

So Lord Kenpn ta Mwtgomeryii^Eggiftgton iUced the wholoqueftioa a«d Otiien; 
to b^ ** .whether k was a ccdoiiriibla iofurance and a gaming policy, “ 
or whether it waa a bt^ ^fide trapla^on V* la Boehm v. BeUt 
8 Term, Rep^ 154, which waa aniinfurance made by the captora 
of fhips feized ai prize, Mr* Ju|tice Gr^^e fays, It feems to tne 
that the whole diHiculty haa arifen from confounding an abfolute 
indefeafible intereft wiUa an inforable intcreft. It is pot pretended 
that the adured had the abfolutf property in the fubjed of tU' 
furance ; neither need they haVe fuch property to make the policy 
legal; it* is fufficient if they had am ipfurable intereft.” And ac- 
cording ,to what Was faid by Lord Mansfield in the cafe of LeCras, 

V. Hughes, “ they certainly bad an tnfurable intereft.”, Mr. Juftice 
Lawrence in the fame cafe fays, it may be a&ed in the language 
of Lord Mansfield in Le Cras v. Hughes, ** had not the infured 
fuch an interek in the kup coming home as to entitle them to an 
indemnity ?’* Mr. Juftice Bsdler in the cafe of Wo^ v, Heraafile^ 
ante, vol. I. p. 323. laid it down as clear thaf a creditor who is to 
have a lien upon a caigowhen it arrives may infure; and Mr. Juftice 
Heath in the fame cafe held, that a contingent and reafonable ex- 
pedlation of intereft was fufficient to entitle a party to infure. 

Agmn in Curling n, hang, ante, vol. 1. p. 636. Lord Ch. J. Eyre 
faid, “ if goods be fo fituated as^ to create a well grounded ex- 
pedation of freight being railed, it is decided that* the frdght is 
infurable.” And in Page v. Fry, ante, vol, 2. p. 343. Mr. Jukice 
Cbambre faid “ the fpirit of the 19 Geo, only requires, that the 
policy (hUl not be a gaming policy;” and he therefore held that 
an intcrek in an hundredth part of the cargo was fuiScienr. It 
has been contended that becaufe in addition to the prohibition 
ena^cd by the 19^ ;Creo. 2, againk policies in a particular form, 
the claufe goes on Jo fay, “ or without benefit of falvage,” that 
therefore no intcrek can be held’infurablc where in the event of a 
lofs there wiU bc no benefit of falvage to the underwriter; but 
the true meaning of thofe words is, that wherever the fubjed 
’ matter of infurapee afl^tds to the underwriter the benefit- of 
falvage, that benefit lhaU not be excluded by the contrad of the 
parties. It is fupptded that nothing can be the fubjed matter of 
initirance which canppt be abandoned ; boti where the interek 

arifes 



9* 


x8oi. 


Lvcbi»a 


V, 

Cr'aufvid 
iii)d OtVitrs ; 
in'Error 


■vCASES 

arifes lupon a lieo or upOT mdoqrlent of bot^ 
the infured has nothioig lo abandon tw. ao ’dou^t 
that thdfe are good iofarabte'intered^ Nor odold the lafored in . 
the cafe of ^bompfan^-v^ have abandpo^d any, thing, fhe 

aflured having had nothing bnt a right ot a£tioa againft the 
confignees in cafe the fhipjarrwed at the place for which fiie was 
chartered. In EmrJ^ott, i vbl. p. it is faid to be lawful in 
Ttafy to infurc profits, but that the ordinances trf LMtit the four- 
teenth ‘prohibit owners and inafters from infuring freight, mer- 
chants from infuring eitpe^d. profits, and' feamen froih infuring 
wages ; which (hews Ifiat without that e)cpre& prohibition profits 
would have beej^ iofurable, and indeed that fuch an infurance ftood 
on the fame foonng with an infurance on the twolubjefls to which 
the ordinance refers at the fame time. Another argument, may b<? 
drawn from the practice of infurance upon lives, which is com- 
monly reforted to by creditors, in order to fecure ihemreives againi^ 
the death of their debtors, “ by which dieir fecufity Would in 
fome de^ce be Icffened.” In Po^ktba>aik*i Didionary, vol. i. 
p, 150. it is dated as one of the objeds of the iirft Life Infurance 
Company, that perfons wanting to borrow money might by in- 
furing the lives be able to give a fecurity for:rhe money boirowed. 
The 14 Geo. 3. c. 48. prohibits any perfop from infuring the life 
of another in which be has no intereft ; but many cafes have oc- 
curred iince that ftatute where creditors have infured the lives of 
their debtors j iand in Anitrfon v. Edit it was exprcfsly decided 
that they might do fo. Lord Kenyon faying, “ tbat a creditor had 
certainly an intcred in the life of his debtor, the means by which 
he was to be fiitisfied might materially depend upon it, and at all 
events the death mud in all cafes in fome degree lefien the fecu- 
rity”. ’iHic cafe tiDwyers. Edie^ Park. 432. was alfo an infur- 
ance by a creditor ; as -was StackpoU V. Simony Park/ and 
Willit n. Pook, Pttrk Ih xho former of which two cafes Lord 
Man^eliixy^ “ as to the intcred this polky may be confidi^Od 
as a collateral fecurity for a debt ’due to the Plaiutlff;” and in the 
latter a qoedion was intended to have been made as to the Plain- 
tiff’s intered, but was difpofcd of by the PlMniifiTs haying proved^ 
a judgment debt# 

The courfc of argftroeot porfued by thofy learned Judges 
who thought the ju^ment of the &urt of.i^stgV ought 
' to be i^med, was as frfilows. % 
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Ujwa this^rit of error two exceptions are ftated.to the dircc- 1802. 
tioa ^yeo by the noble Lord at Prius ; the firft b that the *Lwc«^ 
•ihips and vefleU it^red we|o not fucfa Ihips and vcflels as if they 
had amvi^, the Coitamiilioners , would have been authoriled to and Other*; 
take into their pOfireflion and under their care and management 
•by vtirtue of their comroiffipn and the aft of Parliament ; the fe- 
•cond objeftion is that at the time of thetfailing of the faid fhtps 
and from thence until and at the time of the feveral loiies the 
Commiffioners were hot interefted in the faid (hips and goods or 
«ither of them, to any amount or in any manner whatfoever. * In' 
order to underftand tbefe queilions it will be abfolutely necefliu'y 
to advert to the circumftances which led to »e appointment of 
thefe CompiiiEoners and the nature of the property |^hich was put 
under their cafe. The ftate of Holland being fuch as to render 
it neceflary for his Majefty to open the ports of this kingdom for 
the reception of thofe perfons with their property who might 
find it necelTary to take refuge from the calamities under which 
that country laboured, and it being at the lame time doubtful 
whether we fhould be under the neceffity of commencing hoftili- 
ties with our former allies, orders were ilTued in yanuary 1795 
to receive all fucti property as (hould be voluntarily fubmitted to 
our proteftion, to be taken care of and detuned provifionally. 

On the 9th of February *\x. was found neceflary to proceed ai ftep 
further, and orders^ were accordingly iflTu'ed to the officers and 
commanders of (hips to take into their poflelfion by force all 
Dutch (hips bound to or from the potts of Holland, for the pur** 
pofe of being brought into this country and detained proviflonally. 

From that moment it became his Majefty to do every thing for 
the owners, which if he had not taken their property into his 
cuftody, they might have done for themfelves ; to take care that 
theft fhips and goods might be forthcoming.for the benefit of 
their owners, in cafe it fhould be deemed expedient to reftore 
them, or for his own fubjefts or himfelf in cafe holUIities between 
this country and Holland Ihould enfue. For this purpofe the aft 
of 35 Geo. 3. r. 80. was pafled, authoriflng his Majefty to grant 
that coromilfidii which afterwards iflTued on the 13th of June. 

At this time it was manifeft that (hips and goods might be taken, 
the owners of which could not be known, and the objeft of the 
aft feems to have been to fubfHtute the^Commiffioners under the 
iiireftion of the King and Council as confignecs of fuch unknown 
VoL. III. B b ’ owners 
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owners for the purpofe of fecuring thefc fhips and cargoes. In 
this ftate of things if any (hips lud. been brought in the Cpmmif- 
fioners would have been entitled' to take polTeflion of them under 
their commiflion, and that right continued until the time of the 
fcveral lolTes, the commiflion never having been revoked, but on 
the contrary ftudioufiy kept in force for the purpofe of enabling 
the Commiflioners to, have the poflTeiiion, care, and management 
of the fltips and cargoes. It is faid however that the declaration 
of hoftilities put an end to the commiflion; but that is not fo; 
tfie objedl of the commiflion was to enable the Commiflioners to 
take into their cu(lq|d7 Dutch (hips as fliould arrive in 

this kingdom to whomfoever they'might ultimately belong. The 
declaration oi^bofliiitics might indeed have made them iru flees for 
his IVIajcfty, and he might if he had thought fit have revoked the 
-commiflion, but not having done fo they remained his truftees ; and 
the objeft of their trufl became definite, whereas befo.-e it was in- 
definite. But it is contended that by^a fubfequent order, the 
commiflion was revoked by his Majefty. Some of the fliips 
having been taken to Ireland from neccfllty it was thought ex- 
pedient that an adjudication of prize fliould be obtained, and 
for this purpofe his Majefty conftituted thefe perfons his Gom- 
miiTioners to claim in the Court of Admiralty. But did this 
annihilate the firft commiflion ? No ; fo F^ir from it that the order 
of the loth of OSober exprefsiy referves ** to the faid Commif- 
fioners the care, fale, and management thereof (the fliips and car- 
goes) as weft before as after 'final adjudication, according to the 
provifions of the faid adl thereby recognizing and confirming 
the faid commiflion as a fubfifting authority. If therefore thefe 
fliips and cargoes had arrived in this country they would have 
come into the polTeflion and under the care and management of 
the Commiflioners. The fecond objedioa is the mofl material. 
It will not however he neceflary to enter into a difcufllon of the 
cafes which have been cited at the Bar. It may be admitted that 
a mere hope or expedatton cannot be Infured, and it may there- 
fore alfo be admitted that the next of kin to a perfon in a dying 
ftate and incapable of making a will, vvho has property on the Tea, 
cannot infure that property. This cafe was put and much relied 
upon in the argument; but it is not at all analogous to the pre- 
fent. It would be an infurance not^ merely agakift the perijs of 
tlie fea, <but againft the poifibiUty of the teexystrj oi the dying 


man. 
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man, of tlie arrival of the (hip before bis death, of the dying man i8o2« 
furviving the party ihfuring, and of his makidg a will. Any of lJcTna 
which contingencies taking place would prevent any intereft ac- c»a *rwit» 
cruing to the next of kin. It would be iiyipoffible for a court to 
weigh the degree of probability or reafonable expediation which 
would conftitute an infurable interefl:. ^ A rule has been laid down 
by the Counfel for the CommlHiancrs to which no excep- 

tion has yet been fuggefted, «/». that where nothing intervenes 
between the fubjeft infured and the poflelfion of it, but the perils 
infured a^inft, the perfon fo fituated may infure the arrival of 
fuch fubjeft of infurance, for he has an ititereh to avert the perils 
infured againft. On the other hand it was contended for the un- 
. derwrieers that nothing could be infured whicl?was not capable 
of aba/idonment. But abandonment affords no criterion of an 
infurable intereft, for neither in bottomry or re/ptondeniia an there 
„ be any abandonment, nor could there have been any abandon- 
ment of the freight in Tbompfon Vj Taylor. It is not fo clear 
however that the intereft infured in this ca/e might not have been 
abandoned, for if the Commiftioners are to be conHdered as truf^ 
tees they might have abandoned with the confent Or for the be- 
nefit of xho cejluy que truflsy whoever they may be, in the fame 
manner as other trui^ees. Let us epnfider the nature of the in- 
tereft which the Commiffioners took under the commiffion .and 
aft of Parliaments It has been contended from the words of the 
&€t of Parliament that the Commiflioners cpuld. have no connec- 
tion whatever tyith the Ihips and cargoes until after their arrival in 
a Brttijb port ; but the words of the aft dp not neceffarily require 
that conftruflion. . The aft appoints them Commiflioners for the 
management of all Dutch fiitps “ which have been or may be here- 
after detained in or brought into the ports of this kingdom j” that 
is, reddendo Jingula Jingulis^ which may be detained in or may be ^ 
brought into the ports of this kingdom. Now the words “ may 
be brought in,” do not fo neceflarily exclude the idea of a vefted 
intereft in the Commiffioners until brought in, as if the Le- 
giflature had ufed the words ** ffiall have been brought in,’’ In- 
dependent however of thefe obfervations, it is not neceflTary 
that an infurer Ihoiild have a beneficial intereft in the property 
infured; it is fufficient if he be cloathed with the charader of a 
truftee, an agent or a confignee ; and if thefe Commiffioners can 
be confidered in either of thefe capacities, they have an infurable 
intereft. According to the terms of the ftatute it feems as if they 

5 may 
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Lucena conndered aa truftees for the Grbem^ or for the fterfoos whoi 
®' be tiltimately entitled m the prd|)erty ; as getMml agenta &r 
a»do»her»i ^urpofe of difpofitig Of' tbe proj^y on its amval io JShjjbm/, c»' 
as fUtutable confignees. It k tibt neceflary that the partkolar- 
rg/h/y que trufis fltould be ^licertaitted at the moment of the in- 
furance. Confidering thif title ipirit of the aft, and the objeifk 
which it had in view, it wis not pebble mofe fpecihcaliy to point ' 
out their c^tty qu^ trvfit than has beeii done j but granting the 
‘CommUhoners to be merely truftees for petfons unknown^ and 
for objeds not precifely afcert^ed at the tithe when the insur- 
ance was effo^ed, yet if they were tniftees to any purpofe^ they 
acquired from that chara^ler fuffident intereft in the trud property 
toinfure. Tmfteea under the GOurt df Chancery, truftees for 
lunatics, truftees for infants, truftees for all who cannot a£fc for 
tbemfelves certainly may infure* And do not thefe Commiflioners 
fill a charader analogous to theirs, when the property is vefted in 
theih for purpofes, which however events may turn out, cannot 
but be beneficial to feme perfons or other, who at the time are 
obvioufly incapable of ading for tbemfelves ; nay it might not 
perhaps be too mndh to fay^ that reprefenting the charader and 
invefted with the aiifhority and intereft of fuch confignees, agents, 
or truftees, they were not only at liberty but were called upon to 
infure the property. It became their bounden duty To to do. 
What was the main purpofe and objed of the ad ? It was to au- 
thorife and em^iower certain perfons to manage, fell, and dirpofe 
of the property “ to the heft advantage lodging the whole 
care, fuperintendance and condud of it in them, and giving them 
fuch powers as might be neceftary for effeduating thole objeds. 
Nobody can doubt that they would have been juftified in taking a 
warehoule to be ready to receive the goods on their arrival. From 
the moment the Commiinoa ifltied, they acquired a right of doing 
every thing which was neceftary for the protedion of the property 
fo vefted in them at truftees. Then wm it not neoeftary for the 
protedion of the property that fome peifons ftiould be authmifed 
to infure } Would they not otherwifo have been invefted by Par- 
liament whb tn smpeifed and crippled authority ; and is it not 
to be prefumed that when the Legiflature delegated to them every 
neceftary power for the beft adminiftration of the property, it 
meant alfo*to delegate to them what ia of more importanoe the 
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power of proteding and fecuriog Che property itfdf j Clearly the 
Crown had an lafurable intereft fvoto the itio«aeBt thefe diips 
were feked} and if fo the Dutc^ Cotnmifiioners Handing in the 
fituation of truftees of the Crown muft have been imrefted with the 
fame intereft. .When the proper^ Was taken out of the poftcd^ 
fion of the J^uteJb owners, it was fcatpely poffible for them to 
efTedt an infurance, or indeed to alcettaih whether it might be 
worth wlyle to attempt to infure property which his Britannic 
Majefty had taken into his own coftody under circumftances 
which rendered their intereft extremely precarious. To prove 
that the CommiiSoners had no intereft in the lubjed: of in* 
furanee at the time of the lofs, it was faid that they could exercife 
no ad ot ownerfhip over the ftiips or goods While at fea ; that 
they could bring no adion to recover them if detained, or to 
vindicate any injury done to them} that the perils of the fea 
intervened before the commencement of their intereft, and that 
they had no right to gmfp the property before its arrival. Yet 
in this relped they rcfefnbled many other perfons whole intereft 
is contingent. The owner of a fliip acquires no i-ight to freight 
until the arrival of the Ihip ; for though the ioteteft commences 
as foon as the goods are put on board, yet by the expreis words 
of the charterparty the freight is contingent until the arrivaL 
Suppole a fpecial consignment to be made to in cafe he Ihould 
be living or reflden\ at Ij)ndon upon the arrival of the ihip, he 
could bring no adion in refped of the flup or goods until their 
arrival, and yet 4t cSlP fcarcely be doubted that he might inftire. 
Suppofe a man having property both in India and in England to 
die, and make his executor for the management of his property 
in Indioy and B for the management of that in England; if B 
receive intelligence that property of the teftator is upon the fea 
on its way to England^ will it be contended that he might not 
infure 1 He might be a truftee for unknown perfons, for con* 
tingent intefeils, peihaps*for infants; it is not neccifary that it 
ihould be known for whom he was a truftee, but nobody can 
befttate to fay that ex XeceJJitafe he may infure for the benefit of 
all^tbofe wbo might be entitled to claim under the truft. Suppofe 
a merchant upon his marriage to covenant with truftees in his 
marriage fettlemenc that certain ihlps then upon the fea ihould 
when they came to England be veiled in thdra for the purpofes 
of the fettlement, are we to be told that the truftees might not 
infure, becaufe the fettlor did not in terms coovey and afSgn 
VoL. III. *Cc over 
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jSoir ever the Ihips imtncdiately ? A Gowt of Equity would ccmiidtir 
til® iiitereft. in the truftees «xa<aiy the fame as if the Chips had 
been immediately conveyed. It is objedted however that the 

Craupurd ^ V I. 

and Others ; Dutcb CammiiEone|;« did fvot ^refemble configneeSi becaufe^ t^^^ 
^ere dire^ed to fell and, dipole .of the property entrufted. to 
them according to the djreflions which they ihpuld receive from 
povernment. But many confignees, receive goods with orders to 
attend the directions of the confignor as to their difpofal, and yet 
they ^are not the lefs able to infure. So every trulhee is^fubjeCI to 
the diredions either of the or of the Court of 

Chancery. The Dutfb Commiflioners would not have been at 
liberty to difobey the direCBons of Government from whom their 
Commiffion was derived, but in default of directions they like 
other confignees and truftees bad the foie management in theror 
felves, and might aCl upon their own judgment. Confider- 
ing the circumftances which gave rife to the aCl of Parliament 
under which the Commifiion iflued, it ought to receive a large 
and liberal conftruAbn from the Court. If Lord Mans- 
Jicld was correct in the cale of Lc Cras y. Hughes in ftating 
that a prize agent had an infurable intereft, furcly thefe Com- 
miffioners who fland in . the character of public, parliament- 
ary, and national agents, and truftees had an intereft which they 
might legally infure. The opinion of Lord Ket^on.'m Craufurd 
V. adds -much to the weight of Lord- Mansjield\ great 

opinion upon this point, where fpeaking of Le Cras s, Hughes he 
fays, “ with*one part of that wfe I, fully concur, and -on that no 
doubt can be entertained, viz. that an agent to a prize has fuch 
an intereft in the Ihips coming home that he may infure, and in 
fo deciding Lord Mansfield only proceeded upon principles pre- 
vioufly fettled and eftabliftted.” If therefore it be argued that 
the intereft was not complete in the Commiffionere till the arrival 
of the Ihips, and that the infurance therefore was premature, the 
opinions of Lord Mansfield and Lord Kenyon give this anfwer, 
that an inchoate intereft though imperfed till a given contingency 
Ihall have taken place is nevertbelefs infurable. It is not npeeflary 
in this view of the fubjed to enter into the queftion how far con- 
tingent profits may be infured, or how -it was Lord Mam^Wn 
intention to fupport infurances of that kind. Thele Commif- . 
fioners had not a mere ideal expectation of probable interdi, but 
an intereft veiled in them as truftees If ibdeed at the 'rime of 
making the infurance no ftizure had beien made and the Gommif- 

fioners 
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fioneis had djpoh the prohability of future iSbi. 

ieizure, the policy have been void, as'an iflfurance upon a 

mere poffibiUty. But in the prefent cafe there was an adual in> cuAvivu* 
tereft in the Comtnifiioners which nothing* could prevent from andOtbert; 
being reduced into poileffion but the perils of the voyage againfl; "* 
which the underwriters, with full knoyvledge of all the circum* 
ilances, undertook to ihrure them. Fr&m this courle of rea- 


foning it follows that the judgment of the Court of King's Bench 
ought to be affirmed, 

. The learned Judges who delivered Opinions to the above effeA 
were Graham B., Rooke Thompfon Hotbam l^.^ Macdonald 
Gh. B. and Lord Alvanley Gh. J., the latter of whom added, that 
he tvas sfuthorifed to fay that "Mr. J\iMce Heathy vrho was pre- 
^nted &om attending by indiipofxtion^ concurred in opinion with 
the majority of the Judges. 

, Chambre J. was of a contrary ofunion. , The queliions that 
arife in this caufe are« introduced by a bill of exceptions ten- 
. dered to and allowed by the Noble Lord, before whom the 
adlion was tried at Guildhall, The fubftance of the record has 
already been ftated, and I lhall not repeat the ftatement at 
large. The adion appears to be brought by the Plaintiffs up- 
on a policy of affuranqe eflc£tecl by them in their charafter of 
Gommiffioners for the care and management of fuch Dutch 
ihips and cargoes as Ihould be detained in or brought into the 
ports of this kingdom. _ The De^fendant is an underwriter on 
that policy; and, the Plaintiffs have declared againft him in fe- 
veral counts ; but a verdid having been given for the Defendant 
upon all thofe counts but the firft: the quellions now to be de- 
cided afife upon that count only, and upon the evidence dated in 


the bill of exceptions as applicable to that <;ount. The fubjefl: 
of the infurance is certain Dutch Ihips aiid cargoes bound for the 
United Provinces, but which by his Majefty’s Orders had been 
taken at fea, and carried into 5/. Hr/rKh, to be brought from 
thence into the ports of this kingdom, which was the voyage 
infured, and in which the lofs happened: and the material aver- 
ments are, that if they had arrived the Plaintiffs upon their 
arrival would by their Gommiffion have been authorifed to take 
them under their care Aiid dirpofitioti according to the effed of the 
Gommiffion ; that they were intended to be brought to 
for thofe purpofes ; that the Plaintifis as Gommiffioners wete in- 
terefted in the iUps and cargoes to the ful^ amount j and that the 

4 infurance 



iSpa. ipfuRincp w«8 inafite u|b, ilwnjei^ 

I^he; IP^nti^ 

. *■ 1795, l« iet. forth ia iAe «yidencf,. giy€R ^7 

«iIId Ot*!i:r«i it ^oofpFms to the iKisqaioiMr^ t^^ $• f. So. iind<*r the 

ip ^fenof. a^u^(;|i0r^y pf ^which aa it was granted, andigives all the powers 
authprifed hy that aiQ; tp Igc given to fuch Gomraiffioners. His 
Majefty’s inftru£lion8 bf the 9th February lygs *he Com- 
tnanders of his Ihips of war ( which are alfo Hated) are to bring 
into the ports of this kingdom all Dutcb veflela bound to pr for 
any port In that tbpy and their cargoes being Dutch 

property may be detained provifionally. There is alfo evidence 
of til e taking of the Hii|» in q^eftion under thofe inftrudions, 
and of the formal parts of the declaration refpeding the policy, 
ipe voyage, and the Ipfs. The reft of the evidence ! need net 
repeat. Whether under thefe circumftances the Plaintiffs are en- 
titled to recover upon that count of the declaration, on which 
alone they have taken their verdidlt, is tho matter to be decided. 

J. feel myfelf in fpmewhat an unpleafant fttuation, having reafon • 
to believe that the opinion I entertaih upon this cafe may not 
have any fupport from the; opinions of thofe to wbofe fuperior 
judgment I have long and juftly been accuftomed to defer (u) ; but 
fo far as refpeas the parties in difpute I cjprtainly lhall not regret 
that my opinion is overruled* as I do not fee upon what honour- 
able principle the performance of their contra^ is refifted by the 

Defendants who have not been deceived, but have made their 

■■■ ■ « ' 

contrail witbfull knowledge <rf all the circumftances 6f the cafe, 
though at the fame time I think myfelf hound to declare what I 
apprehend (however erroneoufly) to be the legal refult of the evi- 
dence as applied to the declaration j and I am of opinion that the 
Plaintiffs ought hot rto recover, having,>8 I edneeive, had no in- 
furable intcreft in the fubjei^ attempted to be protefted by this 
infurance. Probably as the property in queftion at the time of 
the infurance was not the property cithei- of his Maj<^y or any of 
his fubje<Sl8 ; and 'the utrodft tbirt could ftiid of it that it 
was in a fttuation in which it was lilwly to b^me pro- 

perty, an effeiftive infuraned ffilght have 
ihips requiring hd prdpf of tflt^, ^ht wd laiift tjiis 
and this declaration they a«, and intrt as they thil^ . 

and the reafons 1 have to; dffis: 

‘ apply only to thefe two p^ais, th^ rth 

jlfij M<. J. CiamirtMiVta^ Ml tg|is[p &r«64m^ aad be- 

8 neceility 
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JwcelEty of pV*vin| ift iateitft, 

' ^oing it.. ^6 ^i|r6';i&;oe%:'ln3el»^'^p 
iity of iSie bar ia 

any principle appU^Mc ^tb :iii#! 

ainElng us wiii eVei^temiU’lt ttiSw i^Tic ufeful^t^ 
thbfe cares. lufleeb we ‘a^e tbwsa^bii 0*^ 
turning a f>^ein, an4 creibln^ inercai*^ 

■tile world whi<;B"«v«t';'way'' we dii^em tbeoalp'' 

exadly in tfiat p6it« of vkw/ da tl«bobi eafe 

Aanda fo .pariieulariy on ats o#tt bafi^ decide ' againll 

tbe right of a^ton, we diftiiirb no ciijfb that hss ‘ eVee been 4<s 
cided an^ fsntPtioned by the " ^ dpQn by iner- 

-dhants, ^ugh i fancy at leail that by a bontriuy 4ecihonf iise 
ifiall have the queftion df ahteieft in fuch a ftate that nothing 
lefs than an ad of %arliaaiM^ and one that cannot frittered 
-away by cpnftrudion, wiH m fuflSctcht to fix the Ib^l cdeahing 
of an intercft in cafes of infuranceu Having’ formed this opmioa 


‘ ■■ jm -A A A 


very little out of it, and foaU baye.biit yery littlis qccafion to take 
notice of the multitude of cafos that hsve been clfod. Tbe fir^ 
point to be confidered is, whether Upph the policy and declaratio^^^ 
the Plaintiff (if he can ^ikcovery can 4o fo ^herwife than as upon 
a contrad of indemnity. 1 think the Hefend by the 

authorities they have rated have prbVed thefo ptopofitions ; that 
by the law.of merchants, and particidarly by the law ©f 
as it flood at the time of paffihg the aft 19 (?«. 2. a wager policy, 
in which the parties by expr<ff3 tamsi, fiich'as tbe w 
or no intercft,” or ‘^ without proof of inteMift,” difcisimed the in- 
tention of making a contrad qf indemnity, " W (contrary 

to older determinaupos) dcj^ed a valid cbfttred of infurance, beat 
that a policy containing no foch claufe, difdaimm^^ or difpenfing 
with the pro^ of intercft, vtras to be confidered as a contrad pf 
indemnity only, upon which the affure^ could never recover with- 
out proof of an intereft. d fortiori fuch proof of intercft was ae- 
ceffary, when by tbe of the poHcy the parties, as in 

theprefent cafe, declared the infurance to be upon iaterei^ and 
that the objed of the sffured . was to be indemnified bnly. It 
was no anfwer 'to fay the policy ftates what the fuppofed intereft 
was, and the infurers were not deceived: the legal confisquence 
was and ftill is, that the contrad is void ; there being no intereft 
VoL. iii. bd ^here 
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Or avfvrd 
And Others ; 


ifl 'Error. 


^te =6an ht no 

lljra appears Iby the cafe of iff)? , v. I v Si^> ts^ ■. att<t 

may be cpHeaed/^m^ p e«a4 Ibvibe arg^m 

feems that ^ltat^ ;av^ ^odnne, 

that an esprefei e^clpfipn of intci^ft yras-^^ beoaufc Ae 

. recital doea ni^ gf fjKrajler or gamipg poUci e? generally, but 

.only refer? tpjthe partVcuiar language of the pb^ which in- 
tereft was excluded, and in the enafltiug part that 1# fho^ fieft thing 

■■/ -C ‘ .... ■■ ■: .■.■■■'.■ ■-.* ■'■ ■ 

prohibited. Indeed, in the cafe the Couit it h« l«en ad- 

mitted, arid I think properly fo throughout the argument, that 
the Plaintiffs were bound to prove an bfurahle intereft j and fup- 
poiing that to be fo it remains to, be coufidered, whether they have 
proved U. Much the greater part of the authorities that have 
been cited have been applied to this latter queftion ; and though 
they have been obferved upon with great ingenuity, I cannot 
difeover that they have been at all affimilated to the cafe before 
the Court, or jthat they afford any other argument than this; 
that inafmuch as-Courts pfiaw have gone confiderable lengths in 


fome cafes tp^ prpted infuranpes where the interefts infured have 
been cdhiingent, or in fome d^^ indited, they 

are to go all lengths and cpnGder . every thing an intereft which 
the parties chufe to call ■ fp, , I am not difpofed to queftion ‘the 
authorities id general:; pn the, contrary iherq appears to me to 
have been great propriety ip eftabliflhing the eputrad of infurance 
wherever thq Intereft declared” upon was in the common undpr- 
ftanding of mankind a real intereft ip or arifing* out of the thing 
infured or fo counef^ed wkh it as to depend on the iafety of the 
thing infured and the ihfurg^ agaipft. .without niueb regard 
tp techni<?al diftindioha refpeding. property,; ftiU hpweyer ex- 
clud ing iiJiei:.e fpecuIatiQU or expedatton, , apd ii^refts :created no 
otherwUe gatnthg* What the parties thmfeiy^s may do 

^hey maBA% >^^9 dx their truftees, conGgnbesi or agen%>provtded 
the ad dppp jby ad xgent epmes within tiie fcope of the adthcd'ity 
given; bimrby Ns prt either ejeppefsly or Impliedly from 
the pature of hisreniplpyroent. ; The infumoce of freight i«< one 
of the inftances relied<uppp in argument. - It yvoNd.^b^^ 
thing if freight could npi be the fubjed tff ^prptpdmp^^; b^ 
ipftrument which had its prigin frptp commeree, ahd ; 
dpced for. the very pprppfc of giving fejcufpy to 

ai^pp?. It *8 a foUdT^ftiiimtUIlntftcd^^ 

"V;--''.and 
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«ad adnng^fronii libdur^ caliital cmjploy^d pxirpof^s pf 1802. 

' commerce ; biit cveii thia cife tbe toifteacp of a fiibjea (wt of 
which freight be earbed^ia net^efTar^, fettled by 

the cafe of SToa^p and lately .cited and approved of by Lord «nd Oih*r!i} 
in the cafe of V. ^I^Ur, The infurapce of 

profita afdertained by pofitive contra^ may be equally juft arid 
Tcaibhable, and » Wdly to bp diffirigulftied principle from the 
cafe of freight. This waa the cafe of Grant v* Parkinfon one of 
the cafes mainly relied upon by the Plaintiffs, though I confefs I 
do not fee how it apiplies to the prefent queftion. A mere fpecu- 
lation on proht is not infurable. ' The intereft of a captor entitled 
by prize adts or proclamatibil to have the 'property condemned 
to him^ has an inchoate right. . It would be ftrangc indeed if 
he could riot irifufe. That he miay was fettled in the cafe of 
Boehm v. Bell^ Eqfl l^etm Rep» 154. In the cafe of life in- 
furarices it is truly obfervCd that the real fubjedl of infurance 
is the property CPnnedled with and depending on the life; the 
lofs of the life being orily the peril by which that property is af- 
re^Ied or loft, The cafes of truftees, oi ctfiuy que truflsy of cori- 
fignees and agents call for but little obfervation. No doubt a 
truftee who has the whole legal eftate may irifure. The cefluy 
que‘ trufi has the bene:ficiaMritereft, furcly he may infure. Then 
as to the agent the queftiori muft. always depend upon the nature 
of his agency. A priie agent (though there is no decided &fe 
on the fubjeilj ^arid it feems uncertain whether Lord 
meant that he might infure the prize or his commiiliori) may 
polfibly be entitled tb make an ihfurance as being a uth or i fed to 
do fo by his principal ; but before ar^y cafes ort this fubjedl can 
apply it muft be fliewri thit'there wais a lubje^ of agency exifting 
arid that the anthbrity was hot more extenlive than that which 
the prefent Plaintiffs had under their commilSori. I ftiall obferye^ 
no further hpbn the cafes, hut proceed to an examination of the 
authority which the Plairitiffe really had and the ftate of the fub- 
jedt of the inforance. '> Fob this 'purpofe reCourfe muft be had to 
ihe Stat. 35 Cr. 3. c. 80. on which" their CQmmtftibn is founded. 

The, firft part bf the is only auxiiiary to a prior Stat. paffed in 
the fame year arid th# orders of Gburicil therein- rccitedj and it 
regards only 5the prepcrty fecured" Here Dutch friends who 
ctmtinued to be botifidererd as fuch hotwithftandtrig the*hoftile in- 
Rfuaions ifihed btt Then in the 

uift fe^ioQ the a<ft proceeds to direft meafures of fecurity againft 

5 thofe 



M»f. C ASES ^ M H I L A RI’ T ERM 

1802. of 

i^pp*eiien<Jed. ; It Iiai reifertnce td thd proceedioga ttaddr the taf- 
, -i>. Rrti^iOna, ind after rci^titik thet many Alps d the United Ei?©- 

\and otbrrt^ vihccs and otltcr {nips wdth the cOods of fuch ftihies^ on DO»rd ' 
Iiad been or tnikht tnereaftcr be detained in or brought into the 
ports of thk kingdom^ and that fUc^ cargoes end, jfuch goods and 
veffds bight perifli and be greatly injured if no provifton was 
made tefpe^iog the fame* It enadis that the King^ with'the ad* 
Vice, ifc. might grant cotnmiflibns to three or more perfons 
-authorifing them to take ftich Chips and cargoes into their poflef- 
iion and under their care, and to tdanage, fell, or otherwife dif' 
pofedf them to the beft advantage according to fuch indrudions 
ns they Chould from ftfne to time receive from his Majefty, with 
the advice of the Privy Council. The 38th feftion gives a ftrai- 
lar authority with rcfpedt to the proceeds of fuch cargoes of (hips 
fo detained, as being of a perllhabie natur^, had been ordered to 
be fold before the a£i, empowering the Commiflioners to give 
the like directions rei^edting fuch proceeds as if the Tales had 
been made under the authority of their commiflion. The fubjeft 
of the commiffion fo to be granted is, I think, cleariy and plainly 
described. It is property actually within the port* of the king- 
dom not conhfcated but detained by, a kind of embargo. The 
foie, intent of the commilhon was, I think, to prevent the property 
in ftiat (late from perilhing or receiving damage in our harbours. 
Such being the intent it gives no general difpofmg power even to 
the Council, much lefs to their mitiifterial officers the Commif- 
lioners, who have no power of fale or abfolute dlfpofition except 
fo fat as in the diferetion of the Privy Council (hould be found 
ncceflary or expedient :to prevent lofs br damage to perifliable 
•cargoes. ACting alpne and without the- directions of the CoanUtl, 

I do hot find that even with refpeft to (hips and cargoes a^ually 
debined their authority extends further tliaif to the care and ^uf- 
todybf^them. But at the time of the Infuranee in queftipii the 
Ihips bad not arrived in England t the* property w» unchanged 
and remained in the original owners, who had no conhl^ 
With the Commlffidhers ; and without forming an idel' of int'eteft 
as fomething totally uniKinneCled with property^T 
tain the opinion that the Plaintifis have proved ah' intWeft in 
tbemfelves'^ either as owners, truftees, agents, fadors, confignees, 
or dtharwile. How can it be contended riiat officers merely ap- 

2 pointedi 
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pointed by Governnoent,for a political purpofe with powers fo li- i8oi» 
mited as theirs were, and applied to limited objedls within the 
defcription of which the property infured never came, had an in- 
furable interell ? Whom do they reprefent ? Not the proprietor, 
he has given no confent. There can be no implied authority. 

The full extent of it muft appear in the ccftnmiffion itfelf. Their 
fituation has been compared to that of a confignee : as it ftrikes 
me no two fituations can be more difllmilar. By the delivery of 
the bill of lading the property is veiled in a confignee though it 
is a defeafible property : he has the controul and difpoiing power 
even while the goods are at fea ; he can transfer them by indorfe- 
ment fo as to bind even the general owner for a valuable confidera- 
tion. Have the Commiffioners any of thefe powers or any thing 
like them, or any power at all over the property before arrival ? It 
is faid that there was nothing between the alTured and the pro** 
jierty *but the perils of the voyage. There were many things. 

There was the event that has happened, of a declaration of hoRi- 
lities, by which the jiatur^ of the property was altered and all 
polTibility of its becoming fubjed to the authority of the Commif- 
lioners under their commiffion, whatever that authority might be, 
was at an end. A different diredtion from Government as to the 
dellination of the Ihips and cargoes ; even the adl of the captain 
in carrying them into a different kingdom, as happened in refpedl 
of the fliips that arfived in Ireland a renewal of amity with 
Holland.^ any of thefe cirCumllances would have had the fame 
confequence : but whether the pofition be true or falfe the great 
objcdlioq appears that there never was any conlignment of thefe 
fpecific Blips and cargoes to the Plaintiffs. If the Plaintiffs were 
now to recover I really do not know for whom they would be 
truftees in refped of the damages recovered ; but it is not necef- 
fary to purfue that inquiry. I do not think myfelf obliged, nor 
do I think a Court of Juftice ought to ftraiir their faculties for the 
purpofe of creating interefts exifting only in imagination, and 
this to defeat the wife policy of the Law explicitly declared by 
the Stat. ig G. 2. It i§ true this is not a cafe under the Batute : 
butit isa cafe of interefly and nothing can conBitute an intereff 
in this cafe which would not conBitute an interefl under the fta« 

^tute. The opinion therefore which 1 think myfelf bound to give 
upon this judgment i?, that it ought to be reverfed. 

VoL. III. £ e 
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and Others; 
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In *n indift- 
jnent on the 
39 Geo, 3. 
r. 89. agairft 
afervan* for 
embezzling 
money re- 
ceived on his 
mafter^s ac- 
coont, it is 
not rufficient 
to follow the 
words of the 
flatute, but 
there mu ft be 
apolitive al- 
legation that 
the money 
was the pro- 
perty of the 
mafter, as in 
other cafes 
of larceny. 


CASES m iHriAILT TORM 

A' majority of the ’Judges beiog of opinion that ^tberjudgnmitt 
of the Court of jhouId 4 )e affirmedt < the Judgment 

was accordingly affirmed. 


The Kr^G McGregor, 


npHis was an indictment againft the prifoner on the jpth 
^ Gea. 3. c. 85 (<j), alleging that he on, &c. at, Esff. “ then and 
there being a clerk to G. 5 ., C 7 ., ^c. and employed by 

them in the capacity of fuch clerk, did by virtue of fuch his em- 
ployment receive and take into his potTeffion a large Aim of mo- 
ney, to wit, the Aim of 300/. for and on the account of the faid 
G. S., JV. C. Sife., the faid maAers and employers of him riie faid 
y. M^Gregoff and that he the faid y. McGregor afterwards, to 
wit, on, Ssff. at, Ssfe. fraudulently and felonioufly did embezzle 
and fecrete the faid Aim .of 300 /, agdinft the form of the Aatute 
in fuch cafe made and provided, and fo the jurors aforefaid upon 
their oath aforefaid, do fay, that the faid y. McGregor then and 
there, to wit, on, ^c. at, ^c. felonioufly did Ae^l, take, and carry 
away the faid Aim of 300/. from the faid maAers and employers 
of him the faid y. McGregor, on whofe account the faid lum .of 
300/. was fo taken into the pofleffion of him the faid y. M*Gre~ 
gor^ being fuch clerk fo employed and by virtue of fuch his em- 
ployment as aforefaid, againA the form of the Aatute, Ssfe. and 
again A the peace,” Ss’r. 

Upon this indi«ament the prifoner was tried at Old Bailey 
Seffions in January laA and was found guilty, but the judgment 
•was refpited in order that the opinion, of the Twelve Judges 
might be taken upon the indiament. 

Accordingly the cafe was argued on the 5th of February before 
ten of the Judges Lord Kenyon Ch. J. and Heath J.) 

in the Exchequer Chamber. 


(«) Entitled « An aft to protefi mafteri 
agiintl embezaleinenti by their cleriu or 
fervantt.” The preimble of the aft runs 
that : *' whereu baiikert, merebantt, and 
.4>thert are in the conrre of their dealingt 
and tranfafUont frequently obliged to en- 
■ triirt their fereantt, clerki. and perfont eln- 
^ployed by them in the like capacity with 
>Teceiring>: paying, nrgociaiiitg, exchanging 


or traiisforring money, goodt, bond*, billi, 
notet, banker,’ draft* and other valuable 
effeat and fecurities ; iptd whereat doubta 
have been entertained whether the embez* 
zliag ef the fame by fuch fervanu, cletfct, 
and otbert fo employeTby their maftera 
amountt to felony by the lawbf 
Che a£l proceed* to enaft the offence aa 
ftated-ia the iadUiraent. 


1 


JKnowlyt 
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•Knowlys for the prifoner. TTiis ' indidment canbdt be fup- 
jportcd : for the biFence with which it profefles to charge the.pri- 
foner is a larceny ; and if It be a larceny that oSence is not fu£ 5 - 
ciently alleged. The ^9 Geo. 3*'^* Bj. after* reciting that doubts 
had been entertained whether the embezzling of money entrufted 
to fervants, clerks, and others, amounted to felony by the law of 
England^ ena<^s that if any fervant or cleAc (hall by virtue of his 
employment receive into his pofleflion any money, goods, ^c. in 
the name of or on the account of his mafter or employer,’ and 
fhall fraudulently embezzle, fecrete, or make away with the fame 
he lhall be deemed to have felonioufly ftolen the fame from his 
mafter or employer for whofe ufe, or in whofe name, or on whofe 
account the fame was delivered to or taken into his pofleflion. 
The Legiflature therefore having expreffed doubts whether the 
ftealing under the particular circumftances ftated amounted to 
felony at common law, it muft now be taken that in paihng that 
atft the Legiflature did mot conflder it as amounting to felony. 
Now though the aCt provides that offenders of the defeription 
therein ftated (hall be deemed to have felonioufly ftolen, it does 
not make fuch ftealing a felony eo nomine. For wherever a fta- 
tute raifes any fadt into a felony eo nomine^ it is always exprefsly 
enaded that fuch fad fliall be deemed a felony, or that the of- 
fender (hall be deemed a felon. Thus in the Coventry ad, zzd 
and 23d Car. 2. « i.yT 7. it is faid that perfons malicioufly 
maiming and wounding ** fhall be and are hereby declared to be 
felons.” So it is provided by the Black Ad, 9 Geo. i. c. 22. that 
offenders againft that ad “ fhall be adjudged guilty of felony.” 
The fame words are ufed in the 7 Geo, 2. c, 21. refpeding offen- 
ders committing affault with intent to rob. But the ad in 
queftion does not declare either that the etpbezzling fhall be 
deemed felony or the offender adjudged a felon; but only refers 
the fads to a clafs of felonies the properties of which are well 
known to the common law, viz. \o the clafs of larceny, and 
makes a perfon under certajn circumftances 3. larron who would 
not have been fo. before (a). The Legiflature intended that em- 
bezzling the mafter’s property by the fetvant, fhould from that 
time conftitute the crime of larceny and no other, as appears from 
;the doubts expreffed in the preamble, whether it amounted to ^ 
lony at common law, and from the conlideration .that in the few 
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(hall be deemed to have felonioufly flolcn the fame from hit 
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cafes in which the embezzlemest nf othe /property of others has 
been attempted to be treated as a felony, the onIy>queftion has* 
been, whether it was larceny or not? Thus in iirx v. Afrrrr, 
i Show. 53. a cafe is cited where a journeyman who had em- 
bezzled money received for his mafter and left it in his chamber 
in his mafter’s houfe, and being difcharged entered the houfe in 
4 he night and took the money from the chamber, it was held to 
be no burglary , becaufe the taking the money did not . amount to 

• felony, that is to larceny, the money not having been taken out 
of the pdflfeflion of his mafter. The fame principle feems to have 

' been adopted in Rex v. A0// cited in Bazele/s cafe (<z), i Leacb. 980. 
ed. 3. This conftrudlion of the ftatute is fortified by the expref- 
fion ** lhall be deemed to have felonloufly ftolen the fame,” fince the 

• Words felonioufly ftolen” have been at all times ufed by the Legif- 
lature to defcribe the crime of larceny : as appears from i Ed. 6. 
c, 12. f. 10 , and 3 Ed. 6. c. 3., 8 Eliz. c. 4., 22 Car. 2. c, j. 
f. 3., 3 Will. & Mar. c. g.f. i,, lo & ii Will. 3. c. 2^. f. i., 

\2 Ann^ r. 7., and 24 Geo. 2. c. 45. If then the felony created 
by this ftatute be not an embezzlement or felonioufly ftealing 
to nomine., but a larceny, it ought to have been defcribed as fuch 
in the indi^ment, and it fliould not only have been averred that 
the prifoner felonioufly took, ftole, and carried away the goods in 
queftion, but that thofe goods were the property of fome other 
perfon. Larceny by the common law is the felonious* and 
fraudulent taking and carrying away by any man or woman of 
the mere perfonal goods of another, neither from the perfon nor 
by night in^the houfe of the owner.” 3 hjl. 107. ^So in l H. 
P. C. 504. the definition of Bradton Britton is adopted, which 
is ** fraudulenta contreBatio rei aliena cum animo furandi invito 
domino cujus res illafuerit.'* It is therefore of the fubftance of 
the crime of larceny that the thing ftolen ihould be res aliena ; 
and it is laid dowmin 2 Hawk. c. 2^. f. 60. that “ the want of a 
dire£k allegation of any thing material in the delcription of the 
fubftance, nature, or manner .of the crime cannot be iupplied by 
any intendment or implication whatfoeyer.” If it be faid that the 

i 

crime committed is defcribed in <ithe -words of the ftatute, ftill if 
the crime created by the- ftatute be larceny, k mull be defcribed 
as fuch. 

B^ Serjt. for the profecutlon. 'This is an indictment on 
ftatute, and where a particular oflence is creifted by a ftatute it is 

<«} Which cafe gave rife to the palling or (he 39 3. e, $;. 

■ I < fufficient 
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ibMcient to follow the words of fhat ftatute in defcribing the of- z8o2. 
fence. Now the indidlment in the prefent cafe ftates all thofe TSeSiTa 
circumftances attending the tranla^ion, which under the provi- 
lions of the adl conftitute the offence. It is true that to conffitute 
the crime of larceny the property taken muft belong to fome per- 
fon ; but there is a great difference between larceny at common 
law and the offence created by this ffatute, which is a new of- 
fence. Where indeed an iCt of Parliament declares that if a lar- 
ceny be committed under particular circumffances, the punilKment 
lhall be aggravated, there it remains a larceny at common law 
and muft be treated as fuch In. the indictment. But here the Le- 
gillature confidering that thofe circumftances which by the aCfc in 
queftion*are now declared to amount to larceny, did not before 
that ftatute amount to that offence, have in terms defcribed the 
circumftances which Ihould for the future be puniihed as larceny, 
and have therefore created a new offence and not adapted a new 
puniftiment to an old bfience. If indeed this offence had been 
larceny before the aCt, an offender would have fuSered the fame 
puniftiment before the aCt as he now receives under the provi- 
fions of the adi, and the whole enadment would have been nu- 
gatory. 

At the OJJ Btiley Seftions in April following Vtbompfon Baron 
delivered the opinion of the. Judges that the indidkment was de- 
fective for the objCfftion taken by his Counfel ; for that the new 
offence created by the adt of Parliament being a larceny, it 
muft be defcribed in the indidtment as fuch and.* with all the 
properties . of a larceny. 

Larkins v. Larkins (a). 

following certiffcate has been lent to the Lord Chancellor. 

This cafe has been argued before us, and we are of 
.opinion that the devife of the eftate in Middlefex to John Pqfcall 
Larkins and Samuel Enderbysf to whom together with George 
.Smith the faid eftate was devifed as joint tenants in truft to be 
fold, was not revoked by the teftator’s having ftruck out the name 
.of the Md George Smith after the execurion of the faid will. 

Alvanley. 

G. Rooke. 

A. Chambrb. 


VoL. III. 


(a) Vid. nii/e, p. i6. 

V f 
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REGULA GENERALIS. 

Friday^ 13th February, It is oi^ered that from henceforth all 
arguments upon demu^efs and other arguments in this Goutt be 
heard on Mondays and Thurfdays only. 

AlvanlSIt. 
G. Roo&i. 

A. CHAMfiRE. 


'end of HILARY TERM. 
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1802. 


AROUED and DETERMINED 
IN TH£ 

Court of COMMON PLEAS, 

IN 

Eailer Term, 

‘•In the Foity-fecond Year of the Reign of Georgs III. 


D intiNO the Vacation theRig(ht Hon. Lloyd LocA KeuyoH^ 

Lord Chief Juftice of (he Court of King^t Bencb^ died at 
Sir Edward Law Knight, his Majeft7*& Attorney General, iuo* 
needed to the fituadon of Lord Chief Juftice of the Court of Kii^s 
Seaebi and was created a Peer of the United Kii^dom of Groa 
Britain and Ireland by the dtle of Lord EJUenhorongby Baron of 
ElUnborougb in the county of Cumberland. 

The Hon. Spencer Perceval, Solicitor General to his Majefty, 
fucceeded to the oftice of Attorney General. 

And Thomas Manners Sutton Efq. 'Chief Juftice of the North 
Wales Circuit and Solicitor General to his Royal Highnefs the 
Prince of Wales, was appointed Solidtor General to his Majefty, 
and was knighted. 


Buckler v. Rawlins. 

T his was a rule calling upon the PlaintifT to Ihew caufe why the 

iudgment figned in this adion Ihould not be fet afide for ir> tered in the 

name of an 

regularity. ageut rathe 

It appeared that the Defendant had given a warrant of attorney IhTdefco^ 
to Mr. Charles Arnold, an attorney of this Court, to defend the ac- be 
tioa, that Mr. Arnold had employed MeftTrs. CerdaU, Halward and 

latter, and 

the plaintiff thereupon enter up judgment for want of n plea, the Court will ftt afide that judgment tor 
irregularity. 

VoL. III. G g Spear, 


'■ :::CASSS;;^»m8TE«^-;T:^^^ 

Spear f mo attornies of this Courts as hia agents in the caufe ; that 
Meffi'S. CariJa/e, Halward and 5/A7r had gly^^n an undertaking 
to appear, and in puFfuance of that undertaking had entered an 
appearance for the Defendants in their own names ; that they 
afterwards obtained iinie to ple^^ and before the of fuch 

time delivered a plea In whidh It was ftated that the Defendant by 
Charles Arnold his attorney caine and defended the wrong and in- 
jury when, Effc. though the plea was indotfed Car dale ^ Halward 
and Spear f agents for Arnold ^ xho.i a plea was afterwards de- 
manded by the Plaintiff, and no other plea having been delivered 
the Plaintiff figned judgment. 

SSepherd and Bejl Serjts. fhe^d catife and contended that the 
plea was irregular arid therefore the judgment was warranted, 
fpr that as the appearance was entered in the name of Cardale^ Hal- 
ward ix\A Spear ^ it was not competent to the Defendant to deliver 
a plea in the name of without an order for leave to change 

the attorney; that the circumftance which had been flated that 
INdeflrf. Cardcde^ Halward^ and Spear ^ were only the agents of 
noldy could make no difibfence fi nee they had entered the appear- 
ance m their own names without making any mention of the prin- 
cipal ; and that although Mf. Arnold' might have received a w'ar- 
rant to defend from theDefeudant,, yet the 'Plaintiff could know 
nothing of that circumftauce tnd ought not to be affefred by it. 

Cockell Serjt. contra infilled that the Plaintiff’s attornies in this 
cafr had adhered to the oniforth praflice both of the King's Bench 
and of this Court: as to the former of which be referred to a cer- 
<tificate of the Mafter of \h.^ King*s JSinchi and as to the latter he 
was confirmed the officers' of this Court. 

The Court undcffianding that it was the xonfUnt:prafr;ice wh^e 
agents are employed. foV them to enter an ap|^earance in their own 
names arid afterwards to deliver a plea in the name of their prin- 
cipal, thought the ^judgment irtcgular, and obfei^ed that if the 
plaintiff bad thou^t proper to fearcl) he would have found that the 
warrant of attorney was given to ArnddV 

Sole alffoln^ 

(d) ShtfherJ S«rjt. OD the next day aeferred lice (at atwroiei when they ap|)ear ct egenta 
to (he Apiteamtce-hftoh, which cMtawed 'tolb>W.i1«tcirc(tistbnWi»thejnMi»^ 
naiiy entriet of afpeamneet, •whereto It aeWh dw appautwhe ie natleew % 
wai cxprrfled thot the attorniea appeared aa dSper, which had not been-Johe le thii 
. agentr and not priircipah. snd* irrged thatit cafh. Bst the Ceim.tdftmd.to their iw* 
«|pear«d £roin thc/ie eotriei to be,the,pr«e. AWlpinioA. 



INTHBFOII^.SEtitt4DVEAIt(«OSl»lGEln. 

M'Co^^eix V, Hictok. intuit. 

....... * 

rj^His was an adlion of tretpAti Je 5oah a^riatis direflied by Acommiffioq 
the Lord Chancellor for the purpofe of trying a queftion of f/onded ©r 
bankruptcy. . Defendant pleaded the'generail iflue and two ‘^e pejition 
fpecial pleaa in, the firft juftifytn^^ the taking under the ftitute fubjea 
13 Eliz, c. y. and in the fecond under the ftatute 1 Jac. 1. c. 15. ftr^Wfort 
To both the fpecial pleas the Plaintiff* replied Deinjurtd fud pro- h^mfelfand 
trUabfymtaUmvfi. " • ' 

The caufe was tried before horii At^/tnley Ch. J. at the Guildhall 
fittings affer laft Hilary term whei^ verdid was found for the refiiieBt asd 
l^bintlff, ‘With liberty for the Defendant to move the Court to fet trade l'naa 
that verdifi afide, if, under the following circumffanees they gantry* 
ihjould think the commiilion of bankruptcy upon which the De- 
fendant relied was valid. The conamiffidn iffued on the pedtion 
of the Defendant who was rendent in England upon a debt due to 
himfelf and his two iptxioQVB Alexander Rad noA ^dmei dieSor fnh--' 
je<ffs of this country but refident and carrying oh trade at that time 
at Flujhing a port belonging to the enemies of this country. , 

B0 Serjt. now moved for a. rule to Chew, caufe why the verdi 4 i 
fhould not be fet afide, and a new trihl be had, contending that 
though it was true that hf the debt. upon which the petition ifliied.. 
was fuch as could not be fued for atlaw it would not be fuffident 
to fupport the contmiffion, yet as all the three joint creditors were 
Britijb fubjeds, the mere circumffahce of two of them being refi- 
dent and trading in an enemy*a country woidd not bar their nght 
to recover ; for that in the plea of alien enemy k is necelTary to 
aver that the Pjainti^ was horn out of the Kii|tg’<^ Allegiance .(a)« And 
that he was adhering to the ]^ng*s enemies, neither of which cir- 
cumftances . could have been alleged in this cafe : that the right of 
a natural horn ruhje^ of thdl^ing can neither be forfeited by time 
or place, but only by his own mUbehavioi^iir, t .>&/. Cm* 371, and 
thait as there was no pretence for faying that the two perfons whn 
were refident oxElnjhhtg had fo adhered to the King’s enemies as to 

(r») See thtf oplAiaii Gh. J. iif | 1 s iHot: neceiTiiry to ftate the birdi of the 

the cafe QiSfwtu^bvTgb e. awti, 1 party ie the pM;o( 

.voh X. p« 167^ iron whkb it ieeinf that 

j 6 be 
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« 802. 1)6 guilty of treaftm, bad mot iMated thtrn: right to mrintaln 

adrion for the dek iy>on which commi£E[om wa$ founded. 

HtcTOR. Lord Alvaklby Ch. J.. certainly every natural bora 
fubjed of England haa aright to the King’s protei^on fo long as he 
enritles himfelf to it by 1ms condud| but if he live in an enemy*« 
countty ^he'forfrits that right. Though thefe pCrfons may not have 
done, that which would amount to treafon|i yet there is an hofiile 
adherence and a commercial adherence; a^d 1 do not wi(h to hear 
it argued that a perfon who lives and carries bn trade under the 
protedion and for the benefit of an hoilile ftate, and who is fo far a 
tnecchant fettled in that date that hiS goods would be liable to con- 
fiicationin a court of prize, is^t to be confidered as entitled to fue 
as an filled in an E^iyb couit of ^ITice. The g^uriUon 

• is whether a ntan who refides under the allegiance and protedibn 
•of an JhodUe date for all commercial purpofes, is not to be con* 
d^ed to all civil piupoles as much an alien enemy as if he were 
born there? If we were to hold that he was not we mud contradid 
afi the modem authorides upon this fiibjed;. That an EngR/bman^ 
from whom From: derives all the benefit which can be derived from 
« naturid born fulged of ihould he endtied to more right 

than a nadve Frenebmcm would be a mondrous propofidon. While 
•die E$gUJlnmn tefides in the holl^ counl^, he is a filled of that 
country, and it has been held that he is entitled to all the privileges 
mf^a neutrri couatry'^while refident in a neunral country (o). I 
•cannot therefore entertain fuffic^nt doubt upon this fulled to grant 
a nile to foew caufci 

Rooky J. 1 think vre ought not >to grant a to fhew caufe. 

itis wed known that if an alien enemy be redding here under the 
iCiug^sprcitedion.hp jna7 f^^^ but tf an EngU/bman be refidentin 
an hnf^ country the King cannot enaUe hira to die. The reafon 
of the difablhty of the perdm refiding in an eneray^s country, is, 
that the fridU of the adion may coun> 

.ry and fo fotnifo refourcw agahift thi^ that pur- 

|iore the'ode of an refi fifom 

any other perfon. 1 hm of Cpiidb^^ that tim peddoaing 

•creditor could not haire iC^tasfiNed'a^ in rids coantiy^ 

that debt which is dte foundatfon^ i^ and confe* 

iquently foat the conuaiffion can^ Im 

(«) Mi(rtr«wr.aP]^^ I. 

7 CSAMfiRK 
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CH A^nRE J. The pka of alietf enemy is either in bar or abate- 
ment of the adion. Though I do not controvert what is laid 
down in general terms In Blaeiflon/s Cmmentarw^ yet I think 
many diftln(Stipns arife out of that general ptopofition, and I have 
no idea that the prefent commiinon can be fupported^ 
took nothing by his motion* 



Comber Admtniftrator of Comber v. Hardcastle and M'ly loib. 

Another. 


fy n IS was an a&ion of alTumpHt brought by the Plaintiff in his 
chafader of admlniftrator on I fpecial agreement for the de- 
livery of tallow entered into by the Defendants with the inteftate 
in his lifetime. Cn the trial of the caufe a verdiA having been 
jTound for the Defendants a rule nifi was obtained calling upon the 
Plaintiff and Robert Moate^ Samuel Morgan and Thomas Rickard^ 
to fliew caufe why it fhould not be referred to the Protbonotary to 
tax the Defendant’s cofts in the caufe and why the cofts fo taxed 
fliould not be paid to the Defendants by the Plaintiff orJl)y the faid 

R. Af., 5. Af., and T. R. This rule was obtained upon an affi- 
davit ftating that at the trial it was admitted that the^faid R. Af., 

S, M.y and T. P., were the perfons for whofe behe^ the adion 
was brought, and ‘that when the contraft upon which the aCtion 
was founded was produced in evidence it appeared by an indorfe- 
ment thereon that it had been afligned by the PlaintiS* to the faid 
R. AT., S. M.y and T. P., who fucceeded to the inteflate’s bufi- 
nefs and premifes upon his death, and that it alfo appeared in evi- 
dence that the faid contraft had with the privity and confent of the 
faid R. A/., S. Af., and T. P., or one of them (a), been annulled. 

Bejl Serjt. (hewed caufe and infifted that according to the cafe of 
Tatterfall v. Groote^ antCy vol. 2. p. 2 53- (^). Plaintiff having fued 
in his tharafier of admipittrator on a contra^ made by the intef- 
tate in his lifetime and which therefore could not be put in fuit by 
the Plaintiff in any other charaaer, could not be called upon to pay 
cofts, and that the other perfons upon whom the rule «//? was 
made in the alternative could not he afiefled by any order of the 


(a) It alfo appeared from Lord Al^an- 
iVy’a note# that the ‘ plain tilF hunfelf had 
abandoned the contr'adt. bee the next page. 

Vol. III. H h 


(h) Cfied and confirmed in Cwh v. 
Lucas^ 2 39 ^. 

Court, 


Pliintirrued 
aa adminif- 
trator upon 
a contrat^l 
made with 
his intefiate 
and afligned 
by the Plain* 
tiff to 7. 5 . 
for whole be* 
ne/it the ac* 
tion was 
brought. 

It appearing 
that the con- 
trail had 
been annuli* 
ed with the 
privity both 
of the Plain- 
tilFand 7. S. 
and that the 
former was 
indenin fied 
by the latter, 
Bnd*'a verdict 
being found 
for the Dc. 
frndanr, the 
Court hiJ»de 
an order on 
the Plaini’fF 
to pay the 
colb. 
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i8o2. 

Combi ft 
Harb- 

CASTLB. 


Court, for though they might in* fad; be the perfons really iatercft- 
ed in the fuit, yet not being in any way before the Court as parties, 
the Court had no juTifctidioa ov^r them for fuqh a purpole. He 
urged that if cods were awarded upon the record it would be error, 
and that the Court therefore would hardly' do that by indired; 
means which they had no»dired. authority to do, aUd which might 
not when done be fubteitted to the revifion of a court of error. 
He alfo obferved that the privilege of the ac^iniftrator to be exempt 
frotn the payment of colb where neceflarily fping in that cbarader 
was not afihded by the circumltanqe of his fuing for the benefit of 
others, fince in ^//o» v. AC2>ni7/o», e;;/r, vol. i. p<445< anadmi- 


nillratrix fuing on a policy of infurance made in the lifetime of her 
hulband whofe reprefentative Ihe was, had been held not liable to 
pay cods, though the policy had been effeded in her hufband’s 
name for the joint benefit of himfelf and two others who were 
living at the time when the adion on the policy was com- 
menced and might have put the policy* in fuit in their own 


names. 

^bcpberd and Vaughan Serjts. contra were flopped by the Court. 

Lord Alvanley Ch. J. So much has been faid in this cafe 
Tefpeding the right of the Court to make this order upon the 
Plaintiff, (for upon him -only and not upon the other perfons who 
are not parties before the Court the order mull be made) that I 
think it neceflary to Hate the grounds upon which I feel myfelf 
bound as a Judge to accede to this application. The Plaintiff (<?} 
is the adminiftrator of a pcrfon who in his life-tiqje entered into a 
written agreement to accept a certain quantity of tallow at a par- 
ticular time and price. After his death this contrad being found 
among his papers, it was fubmitted to the ©ixnion of his friends 
whether it would beTor the benefit of his eftate that this qontrad 
fhould be carried into efied; and it being determined that it was 
better for the eftate not to run the rifk arifiag from the fpeculation, 
an application was made to the Defendaqts to releafe the Plaintiffs 
from the agreement ; which was acceded to by the Defendants, 
and the agreement put an end to. That fad the jury has found. 
From that time the agreement was mere wafte paper, and whoever 
put it in fuit did fo fraudulently. This paper however was not 
delivered up to the Defendants, and the price of tallow having 

(a) Thefe/adt werenot fQ (ally ftacedio the affidaviUi bat the caufe had been tried 
^lieforc hie Lordfhip. 

.rifent. 
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^ifen, itii Morgan^ and iVfi/stn/ having Aicceeded to the 

trade and premises of the inteftate hy purchafe, have this paper 
aligned to them, the e5e6t' of which had been previoufly annuDed. 
Yhough it does hot appear upon the affidavit/^ yet it was avowed 
at the trial that MoatCj Morgan^ and Pickard in fail brought the 
a(fIion and indemnified the PlaintiC The queEion is, whether 
under thefe circumEances we can oblige the Plaintiff to pay the 
coEs of the a£tion ? I idmit that an executor or adminiErator, 
neceffarily iuing as fuch, is not made liable to coEs by the Eatute, 
and that no coEs can be awarded againE this Plaintiff on record. 
But we are to decide whether, .as this Plaintiff has been guilty of 
an abufe of the procefs of the Court, we cannot order him to pay 
the coEs Yor that contempt ? The reafou why an executor or 
adminiEihtor is excufed from the payment of coEs is, becaufe he 
is not fuppofed to know the imbeciliity of his own fuit ; which 
roafon by no means applies to the prefent Plaintiff. It has been 
fuggeEed by my brother Rooke, that where an executor or admi» 
niErator introduces coEs by his own negled, as where he fuffers 
himfelf to be nonprolfed,he is liable to the payment of thofe coEs. 
And certainly it does not follow from the Eatute hot having given 
coEs againE executors or adminiErators, that where executors or 
adraipiErators lend their • names to other perfons improperly, the 
Court has no authority to puniEi them. 

Rooke J. 1 am*qf the fame opinion. It is clear upon the 
Eatute that where an executor w adminiErator neceflarily fues as 
inch he is ndt liable to coEs. And yet it has been holden' that 
where an executor or adminiErator is guilty of mifbehaviour he 
Etall pay cofls. As where he fuffers himfelf to be nonprolTed (^); 
fo where he has knowingly brought a wrong adiion, or otherwife 
been guilty of a wilEiI default^ he Eiall pay coEs upon a difcon<^ 
tinuauce(^), or for not proceeding to trial according to notice (c). 
Then if the Courts have fo far gbt the bttler of the Eatute as to 
make executors and adminiErators pay coEs in thefe cafcvS, I fee 
jno reafon why an adminiErator ihould not pay them where he 
brings an a£tioa contrary to his own agreement. I am therefore 
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iSoi. 

Comber 

Hahd- 


(a) hamli^ v. C#. Ca. Pr. 14* (e) dlnon, 7 98* 1 18. Mlwt y* 

Hawisv* SauHdlers^ 3 Burr^ 1584* and Higgs Mocata* %Ld, Raj* 865* 1 Balk* S. C. 
s*Warrj%tT*R*(s\^* But where the omifltoti to proceed to trial 

(^) Hajdon v. Norton^ Ce. Cd* Pr* 79. doea notarife froco the pYaintifF’t own de- 
Rarns 169* cd- 3* S. C, Harris fault he Ihall not pay the cofta*. OgUy. 

3 Burr* 1431* > 451- C, Btnytt v* Barnes, ed« 3. 

Cake, and 4 Barr, 1937. 
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i8o2. of opinion that w« ought to make an order upon the PUindff to 
pay thefe coas. 

H^iiD* Chambre J. I am of the fatm opinion. With rcfpeQ to the 

EASTLB. cafe of Wiiton v. Hamlton which has been cited, the aflion was 
fairly brought by the executrix in refpeft of an int«:eft claimed as 
due to the teftator’s ell^te'; and though, it were competent to either 
of the other two perfona, who were jointly interefted with the 
teAator, to have brought the adion, yet as the adion was bond 
JiJt brought by the executrix, who had a right fo to do for the 
benefit of the eftate, there could be no pretence for making her pay 
the colls. The cafe of Tatter/all v, Groote proceeded entirely upon 
the conftrudion of the ftatute refpeSing cods. But here the cafe 
is quite different. A complaint is now made againft the Plaintiff 
of a fraudulent abufe of the procefs of the Court in lending his 
name to other perfons. This is a grofs fraud. And what is there 
in the {latiite of cods which prevents the Court from punilhing 
the Phaintiff for fuch milbehaviour ? 

JPer. Curianiy In drawing up the rule let It be referred 

to the Prothonotary to tax the Defendant’s 
cods, and let it be ordered that the Plain- 
tiff do pay the fame. The judgment mud 
be entered without cods. 


May lOCh. 


Winder v. Wood. 


•fhf jgt'g- 
menis in 4in 
original ac- 
li^'n and the 
judgments in 
the ad;cns 
againii the 
bail may be 
fetafide upon 
Qfve motion 
and one affi- 
davitentitled 
in the origi- 
nal 


^ Rule having been obtained to fliew caufe why the judgment 
in the original adion between thefe parties, as well as the 
judgments in the adions agalnd the bail, Ihould not be fet afide ; 

Vaughan Serjr. objeded that the rule had been obtained upon 
one motion only, and one affidavit entitled in the original adion, 
whereas he contended Uiere ought to have been feveral motions 
and fcveral afSdavits. 

But ^be Court were of opinion that the rule had been obtained 
according to the ufual pradice; and that if the judgroent in the 
original adion ^iled the fubfequent Idions muh; fail alfo. 

Bayley Serjt. for the Defendant. 
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Rtcharoson V. Goss. 


Mify t2tli* 


by whom they had been ordered. Or» the ift of i8oi, 
Wilfon wsote and fent the following letter to the Plaintiff at Nevy- 
c(^le, ‘‘ This ferves to acquaint you that from a heavy difap- 
pointment 1 am deprived anlwering my engagements. It is dif- 


' ROVER for goods. 

This caufe was tried before Lord Alvanky Ch. J. at ; the a. of aw- 
CffZ/dS&tf// Sittings after Iz^ MicbaelmasTesm, when the following 
fafts appeared in evidence. The goods in queftioa (confiftin^ of jerofA?!.^ 
n 8 hams and 25 fides of bacon) were fhipped by the Plaintiff', 
who was a dealer in bacon and hams at Newcqflle^ on board the wrote to f»y 

thst he wfti 

Formofa^ dire&ed to a perfon of the name of Wilfon in London^ in failing 

circumll«n> 
ces, and 
would not 
apply for the 
goods on 
cheir arxiva! \ 
to this A, re- 
turned a ge* 

treffing to fay I am under the neceflity to refufe my acceptances, *«»! anfwer, 
the more fo as your account is the heavieft I have. This unfore> ing any inea<* 
feen accident is caufed by the embargo in the Baltic* I flatter 
myfelf by having time I fhall furmount my difficulty, but if that 
cannot be allowed I muft give every thing I have in fatisfying my 
creditors. 1 have received the 4 hoglheads per Neptune^ Parkin* 
fon^ but Jball not apply for the 3 hogsheads by the Forraofa. Little 
did I think this would have been the cafe, or I would never have goods htd 
ordered any. goods from you. Nevertbelefs if I meet with can- 1*106 arTitred, 
dour and patience I fhall be ;able to. furmount all my difficulties.” goods*(h[p! 
This letter reached the Plaintiff at Newcajlle on the *2d of yune. p'** 

^ » ufually were 

and by return of port, v/is. the 4th oi funCy the Plaintiff wrote to lioded *««• 
Wilfon faying, “ If I find you an ..honeft man you fhall have every for by hiln] 
indulgence from me,” but making no mention of the goods on freighTaVd*'* 
board the Formofa. As foon as the arrangement of his concerns fo*thegoofs 
would permit the Plaintiff fet off from Newcajlle for Londony and 
arrived on the evening of the 7th of yune. Previous to the letter ‘•‘em, whkk 
of the ift of funey viz. on the 2 2d of Mayy Wilfon had diredled oniefs upon 
the Defendant, at whofe wljarf goods were ufually landed for him genwirba-* 
-and kept till fent for, to receive the goods coming by the Formofay c. 

and had accompanied his diredions by an order to the Captain of forwharfagej 

• Ihatihr 

the Formofa^ in the ufual form, to deliver them to the Defendant contra^ as 

bcrwcMi A. 

and J?« having hern refctnifed orevious to the arrival of the good.*, C. htd no right to retain again!^ A. 
fer 9 general balanc'! due fo him from J?. 

that the goods were no longer isr trsfifim when arrived at the wbajf of C , where the goods of 
A, were ufuAlly landed and kept. 


VoL. III. 
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or bearer. WUftm was indebted to the Defendant to a coniiderab^ 
amount on a former account, as weU as for the freight and charges 
of the goods in queftion, whidi arrived at his wharf on the 4th 
of and whidiehe Defendant, not having been informed by 
Wtlfon of his letter of the ift of Jbae to the Plaintii^ paid. The 
inaintiff on his arrival in imdon demanded the goods in queftion, 
and tendered to the Defendant the freight and charges; but the 
Defendant lefufed to deliver them up unlefs upon<payment of the 
general briance due to him from The jury found a ver- 

difr for the PlaintilF ; but liberty was referred to the Defendant to 
move to have that verdifr let afidecand a verdifr entered for him- 
frlf, if the Court fltould think him entitled thereto in point of 
law. 

Accordingly a rulesr^ for that purpofe having been Obtained 
in the courfe of laft term 

JB^yley Serjt. Slewed caufe. The prefent verdifr may be fup- 
ported upon two grounds, ift. That the goods in queftion before 
they came to the polTeSion of the vendee were (lopped in tranfUu 
by the vendor: adly. That the contrad having been refeinded by 
the confent of the parties before the goods came to the wharf of 
the Defendant, the property in them revelled in the Plaintiff, and 
confequendy the Defendant has no lien upon them but for the 
amount of the freight and charges. With refpe^ to the ift ground 
it is to be obferved, that till the arrival of the goods at the Defen> 
dant*s wharf they were moft clearly in and that the mere 

landing them at the wharf does not put an end to the tranjitus^ 
fince the wharf of the Defendant was not the ultimate place of 
their deflination. That the right of the .vendor to (lop in tranjitu 
is not put an end to by delivery of goods to an agent appears from 
the cafe of Hunter v. JRm/, cU. yT, R, 466. where a delivery to 
an inn^k-eeper on their way to the vendee, was held not to affed- 
the vendor’s right, though the inn- keeper had informed the ven- 
dee of his receipt of the goods for him,’ and adually fent them to 
a quay to be (hipped on account of the vendee in -obedience to his 
orders, but being too btc to be friipped, they were fent back to 
the inn-keeper, and iifterwards claimed by the vendor. [Tbe 
Court Teemed to incline againft the Plaintiff upon this point, be- 
caufe WUfon appeared to have ufed tbe ^Defendant’s wharf as his 
own warchoufe,.and expreffed. a vnih rather to hear the fecond 
.point argued.] Wilfan having propofed to the Plaintiff on the iff 

of 
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when the goods were certaialf m iranftu that the con- 
trafl; Ihonid be refcioded, and the plaintiff having acceded to that 
propofal, the goods muff be confidered as having revelled in the 
Plaindff from the ill: of June, That it -waf competent to Wilfon 
»to refcind the contrad under the circumftances in which he ftood 
appears cleailjr from AtMu v, Barmcit^ yStr, 165. the decifioii 
of which cafe has been uniformly approved, though the reafons 
:on which the judgment proceeded have been fometimes im- ' 
pugned ; as in Mamum \. Fi/ber^ Cowp. J25. and Neatev. Ball^ 
a 124. That cafe decides that although the goods reach the 
vendee, yet if he rdiiie to accept them, fuch refulal will have the 
effect of refcindmg the contrail from the time of the refufal, 
though t!ie affent of the vendor is not given till afterwards. In 
the cafe* of Saite v. JFir 4 /, R. an. where the contradi: was 
refcinded by a countermand of a prior order of the goods by the 
vendee, the jus tertii had as in this cafe intervened, for the goods 
had been attached in the hands of the vendee's packer. Imme- 
diately on the receipt oi Wil/osti letter the Plaintiff came up to 
town, and the firft thing he did was to demand his goods from 
the Defendant ; if there was no pofitive affent therefore to the 
refcindlng of the contra<^ by the Plaintiff, ftill his condud evinced 
'riiat* affent moft unequivocally. If then the contract were re- 
fdnded from the ift of June^ when the goods arrived at the 
Defendant’s wharf they were the property of the Plaintiff and not 
of Wilfon^ confequently the Defendant could have no lien for the 
general balance ’due from the latter, and this defence muft be 
confidered as an attempt on his part to dilcharge the debts of 
. WiJfon with the Plaintiff’s property. 

Shepherd Serjt. in fupport of the rule. The Defendant having 
a lien for his general balance upon all goods 'belonging to Wilfon 
which fiiould come into his hands, and having received the goods 
in queftion from under au'order given to him for that pur- 

pofe, he has in fadi: received them in the nature of a pledge. Now 
. no cafe can be ftated in which the vendee of goods has been allowed 
to refcind the contrad fo as to divefl the rights of a third perfon. 
So many obfervations have been made upon the calc of Atkin v. 
Barmckf that it cannot be confidered of any very great authority : 
and indeed that cafe goes no further than to determine that where the 
vendee ofiers to refcind the contra^ befoce he has done any ad to 
give any right in them to a third perfon, and that offer is accepted 
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1802, by the vendor, the. property in .the goods is revefted in the latter. 

iuchTTo. '’'^*t** refpea to Sake, v. FUldt the contrad as between the parties 

*“** was determined to have been refcinded before the goods came into 

Goss. the hands of the packer : but in that cafe the packer claimed no 

lien ; confequently the cafe affords no ground for deciding againft 
the lien of the Defendai^. In the late cafe of Neate v. BaUf the 
Court King's Bench decided againlt the attempt of the vendee to 
refcind the contraA after the goods had once been received ; for 
though it was before the ad of bankruptcy, yet being in contemp- 
'lation of it, the attempt was held void. In this cafe the Plaintiff 
derives his right to take back the goods under the letter of the ift 
(of yune^ that is under an a€L of Wilfon before the delivery of the 
goods, but not communicated to the Defendant. The attempt 
therefore to refcind the contra^ on the part of Wilfon war a fecret 
ad in fraud of the Defendant, who received the goods upon the 
faith of the lien for the general balance of accounts. Had the cir.- 
cumllance been communicated to the Defendant before the delivery 
it would have been otherwife: and poflibly the Defendant was 
induced to forbear arrelling Wilfon for the debts due to him upon 
the expedation of difcharging the balance by the goods direded 
to his wharf. The whole therefore of the Plaintiff’s claim is made 
through an ad done by Wilfon in fraud of. the Defendant. It may 
be obferved moreover that the anfwer of the Plaintiff to Wilfon % 
offer to refcind the contrad is not a dired aflbnt, but leaves the 
matter open to be decided upon as heihould find mod ad van* 
tageous upon his arrival in London. Now in. Smith v. Fields 
5 7 *. K. ^02. it was decided that unlefs there be an affeni of the 
vendor the contrad is not refcinded. The prefent cafe differs ef* 
fentially from that of a .ftoppage in tranfitu^ where the right to-take 
the goods arifes out of the original property of the confignor : but 
here when the goods were feized the tranftus was at an end, and 
the only right to take them was derived from an agreement of the 
vendee to refcind the contrad-: the Plaintiff therefore claimed un- 
der the vendee, and before he could take the goods he ought to 
have fatisfied all the charges to which the latter might have fub- 
jeded them. If Wilfon inftead of refeinding the contrad bad fold 
the goods to a ffranger, could fuch a perfon have taken them out of 
the hands of the Defendant without fatisfying 4 he general balance ? 
If then fuch a purchafer could not, neither could the Plaintiff, for 
both muff equally claim under Wilfon. 

9 


Lord 



IN THE ymrr^coND year oe george hi. i ^ 

Eotd Alvanlby Ch. J. Suppofis a wharfinger to have a gc- i8oa, 
fteral authority to receive aH goods direded for -</. A, and that 
goods to .his wharf by mifiake dWheScd for J.*B. It is quite •®''. 

dear that the real owner of the goods could not take them away 
without paying the charges incident tothofe particular goods : but 
tt is equally.clear ^hat the wharfingertcould not fet up a lien on 
4uch goods fi^r a general balance of accounts due from J. B. to him. 

The quefiioti therefore is, Whetfiar the contraft between the PJain- 
tiir and Wil/bn was not cpmpletely put an end to before the goods 
*were received ? And unlefs it can he fiiewn that the goods did not 
'Come into the hands of the Defendant, as the goods of the Plaintil^ 

•it appears to me that the latter will be entitled to recover. If in- 
'deed the Defenduit had been induced to advance money or accept 
^ills upon the expe^tion of the arrival of the gopds, he might have 
acquire,d a lien upon them to the amount of the credit given upon 
^thofe fpecific goods, the party to whom fuch credit was given ha- 
ving had a right to ditbd the goods to his wharf at the time when 
it was given. This was the cafe of Hammonds y. Bartlay (u). But 
it would be going too fsr to fey that becaufe Wilfon omitted to 
countermand his order when 'he ceafed to have any right over the 
•goods the Defendant 'is entitled to a lien upon thofe goods for the 
general balance due fircun Wilfoti. Notwhhftanding therefore any 
jdoubts which I may have entertained upon the fubjed I am now 
clearly of opinioif that the Plaintiff is entitled to recover. No 
queftion arifes in this cafe between .the afBgnees of W^nt and the 
Plaintiff rdTpedring the intervention of any a& of bankruptcy : it 
was therefore clearly competent to Wilfoti on the ift oiyme to re- 
voke the order which be had given to Bscbordfott^ and to renounce 
his right to any goods on their paffage provided Bscbarhybn would 
permit him ib to do. On the -ifl: of Jutu then Wtlfon writes that 
he (hall not apply for tbe three hoglheads by the Bormofa ; and this 
letter is received at Newcqfile on the jd of yune. It has been 
contended that the anfwer to this letter does not amount to an ac- 
ceptance on the part of the plaintiff of the offer made by Wilfon to 
determine the comrad: ; but it does appear to me that, Ihort 'of a 
pofitive exprefiion of acceptance, it is as ftrong an acceptance as 
conld be fignified ; and the Plaintiff mull have reafoned unlike 
other men not to have affented to refctnd a concrad* the execution 
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x8o2* of vblch would be difad vantageous to himietf. Imttaediately after 
Rich ARB- anfw'ering Wtlfon'i letter of the’ ift oijune^ the Plaintiff fct out 
‘ for London, and on his arrival in Lxtndon Ihewed no heTitation in 

Gosj. taking to the goods, <)ut on the contrary claimed them diredly 
from the Defendant. It is true that the Defendant having received 
the goods without bein^ ihforraed of tVilfot(% letter had executed 
the authority given him by Wiljhn before the Plaintiff’s arrival : 
and unqueilionably it was aiT adl of negle£t in Wilfon not to inform 
the Defendant that the contra^ between himfelf and the Plaintiff 
was determined, and that the Defendant was not to receive the 
goods on his. account; which oraiflion if it had been wilful would 
have amounted to a fraud in Wilfon, But this circumftance will 
not affe£l the Plaintiff’s right if he aflented to Wilfon'% offer : and I 
do not feel that we lhall violate any principle of law in confidering 
the condufl: of the Plaintiff as amounting to fuch affent. The 
Plaintiff tendered to the Defendant the freight and charges on the 
goods in queftion, which the latter refufed, contending that by the 
cuftom of the trade, which is now confidercd as having become 
part of the contract between wharfingers and their cuffomers, he 
was entitled to retain them for his general balance due from Wil- 
fon. It is true that as between the Defendant and Wilfon^ if the 
fbrmer had received the goods on Wilfon*^ account and as belong- 
ing to him, the Defendant would have had a right fo to retain 
them. But the queftion now is. Whether he can- retain againft 
Riebardfon fqjc a balance due from Wifon^ he the Defendant having 
got the goods into his hands withdkit having befbn informed that 
the Plaintiff and Wilfon bad previoufly agreed to put an end to the 
contrad ? It is fingular that the cafe of Atkin v. Berwick Ihoulri 
have been often cited with dilapprobation and never overturned, but 
that different Judges (hould have fuppofed it to have proceeded upon 
different grounds. The true ground however feems to be that men- 
tioned by Lord Mansfield and Lord Kenyon that the goods had never 
been accepted by the trader. Had the p&cker in the cafe of Salte v. 
Field fet up a lien for bis general balance that would have been pre- 
cifely this cafe; But in that cafe the vendee had previous to the 
receipt by the packer countermanded the goods, to which counter- 
mand the vendor affented after an attachment had iffued, though 
the goods were in fa£t depofited with the packer which ought not 
to have been fo depofited ; and the only queftion was. Whether 
the property reverted to the vendor fo as to avoid the intermediate 

attachments 
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attachmeilts of the creditOTs. No ytr { do ROt fee aiij real diftindion i€o 2 . 
between the two calea. For although: ^he queftldft dpon the lien 
of the pacfccr 4id not arife^ yet I do not fee how the Defendant 
is to be diftm^Hhed front any other creditor of not claim - Gos»« 
ing under a fpecific lien, hut deriving his right to aifed; the godds 
under a debt due from 1 admit,t]^at if ^'^^ff.had received 

inoney from the Defendant nr the latter accepted bills' upon 
the faith of thefe -goods, the DefeodanMvoutd have had a right to 
retain, becaufe the Plaintiff had imt&tdi Wilfon with a power to 
make them liable to fueb a claim. But in the prefehc cafe I am of 
opinion that common Juftice requires that the lien of the Defen- 
dant iliould riot be extended beyond wbat was adtu^ly advanced 
by him upon thefe partieular goods : and as the amount of all 'the 
charges incident to thefe goods was tendered by the Plaintiff, I think 
that he is entitled to recover. 

, PIeath J. I a’m of the fame opinion. It was perfedly com- 
petent to the vendor and vendee to refeind the contraCi : and 1 
think that the contract was refeinded by relation upon the i ft of 
June. This cafe differs from a cafe of bankruptcy: for there if 
any of bankruptcy intervene between the offer to refeind and 
the affent, the aftent comes too late to prevent the operation of the 
a(ft of bankruptcy (e). ^ Here therefore I think that the relation 
muft take place agreeable to the reafoning made ufe of in Atkin 
V. Barwicky which though it has been thought hy luOxA Mansfield^ 

Lord Kenyon^ and other Judges, not to faaye been applicable to that 
cafe, is applieable^to this. Here the wharfinger bad no right to re- 
tain the goods againft Rtebardfony who was no creditor^ in refpeCt 
of Any thing but what bad been laid out upoh them : though if 
Wjlfon had demanded the goods the wharfinger would have had a 
right founded on cuftom to retain for his general balance. In this 
eafe no fraud appears, nor any fuipicron of fraud, but a mere a^ 

?of negligence on the part of Wilfony who certainly ought to have 
given notice to the Defend|mt of his having put an end to the con- 
trad. The title of Rkhardfon was the preferable title : under thefe 
circumftances therefore the wharfinger has no right to fet up any 
lien againft him for the general balance of accounts due from 

I m of the fame opinion, Ido not think that 
thi^re is any occafion in this cafe to enter into the queftion refpefl- 

, 49 ;*. 
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ing tlie ftoppage w trca^tu. The only qu^iop is, Whether the 
cobtrad was refcinded before the goods got into the pdfleffion of 
the Defendant. Wllfon the bankrupt aded with great propriety 
and honefty in writing to the Plaintiff to fay .that he wtMild not ac- 
cept the goods-: and according to the cafe of Atkin vt, Barvoick^ 
which decifion has at different times been confirmed, he bad a 
right fo to do. Immediately on the receipt of letter the 

iPlaintiff left JVirwf^e, and on his arrival in Lmdon conddered 
the contrad as refcinded. In Neate v. BaU^ Lord Kenyon^ fpeak- 
ing of the cafe of Atkin v. Barwick^ fays, “ The trader finding 
ihimfelfin a failing condition very honeftly did not accept the goods 
but returned them, and if the goods were not accepted the judg- 
ment was right.” So in this cafe Wil/on refufed to receive the 
goods. As between the parties to the contrad therefore^ the con- 
trad was^refcinded. Then who objeds ? It is a perfon who claims 
under Wilfon. But the Plaintiff’s title to the goods is paramount 
to the title of any perfon who claims vxiifft Wilfon. The dodrine 
<of general liens is referable to fpecial agreement, as was obferved 
:in Oppenbeim v. RuJeU'{a) ; and 1 think that dodrine is not to be 
favoured, becaufe all perfons who claim under than mufl have 
been guilty of negled in fuffering goods, upon which the law had 
given them a fpecial iien, to go Out of tbpir hands without endea- 
vouring to indemnify themfelves by fetting Up a claim for a gene- 
rallien. , I fhall never unlefs bound by authority aflent tothedoc- 
trine*riiat thefe general Kens are to affed the rights of third per- 
fons, not claiming under thofe from whom the right to the lien is 
derived. The Defendant claims under and had no more 

than a bare authority feom him to receive the goods, which autho* 
rity was dated in When there was no furpicion ihzx. Wilfon 

was likely to be involved. And though he afeerwM'ds forgot to 
countermand this authority, when he had refcinded his contrad 
with the Plaintiff, yet the Defendant bad nothing more than a bare 
authority to receive the goods. I am therefore of opinion that he 
had no right to fet op tbistgeneral Ken againft the right paramount 
of the Plaintiff 

Ch AMBRE J. . If there be any cafe in whidi it would be ju^- 
fiabie to flrain the law for the purpofe of fupporting a Ken, yet I 
do not think that there is any teafon for doing fo in this : for if 
this defence be fuKained the effed will tfaatNwe fhall direSt 

{*) 
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the debts of one loaa to be paid by the efiet^s of another. Two 1802. 
queftions have been made. Firft, Whether the tranjitus 'ntxt at an 
end? And if it were neceffary to decide that, I fliould ftrongly in- 
cline to think that if a man be in the liabit of ufing the warehoufe 
of a wharfinger as his own, and make that the rcpofitory of his 
goods, and difpofe of them there, that th^ journey would be at an 
end when the goods arrived at fuch warehoufe. The fecond quef- 
tion, Whether the contract were refeinded ? is the principal quef- 
tion to be confidered. It may be obferved that the cafe of 
V. Barwici has flood very near a century j and though it has been 
much commented upon, yet its autliority in the main has been pre- 
ferved. It is true that there are fomc very peculiar circumftances 
in that caTe. Seventeen days intervened after the goods had been 
fent out of the pofleffion of the confignees before any notice was 
given to the confignors of their intention not to accept them ; 
and it does not appear that the perfon to whom they were fent had 
any conneflion with the confignors; perhaps therefore if a cafe 
precifely fimilar to zi/im v. Barwkk were now to arife it would not 
receive the fame decifion. Since the time when that decifiontook 
place a new diflindlion has arifen refpedting preference given to 
one creditor over the reft in contemplation of bankruptcy : and 
perhaps that diftindlion would have been fufficient to fet afidc the 
tranfadlion in that cafe. But the objedlions do not reft here. For 
when advice was given to the confignor that the confignees had fent 
away the goods the bankruptcy had taken place. Under thefe cir- 
cumftanccs ifrmight be difficult now to fupport the cafe as it was 
then decided : and it is remarkable that when this, cafe has been men- 
tioned upon various occafions, it has conftantly been found fault 
with, and yet the Judges have never particularly ftated the parts with 
which they quarrelled, but have always confirgied the cafe upon 
the whole, and holden the decifion to have been right. One main 
point was this, that the Court would prefume an aflent on the 
part of the confignors : and in that cafe it was neceffary that they 
fhould do fo, for the confignors had no opportunity of exprcffihg 
their affent until 19 days after the goods were font away, and two 
days after the a<ft of bankruptcy had taken place. In the prefent 
cafe Wilfon never received the goods : and indeed feme days before 
they came to the hands of the wharfinger he wrote a letter to the 
confignor fignifying his intention not to receive them, which letter 
was received by the confignor the day before the goods arrived at 
VoL. III. LI the 
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1802 . the wharf. If an adlual aflent wffre necdlary, the Plaintiff’s anfwer 
jiTcXTru- to that letter feems to me to amount to an aflent. It is true he re- 
ferved to himfelf a power of judgiriig of the condud oHVil/hni 
Oos«. jjuj immediately f^ out for London and on his arrival there de- 
manded the goods j and if an adlual affent could not be prefumed, 
1 think that would be evicknce that an affent was given. Indeed 
the terms of Wiifon% lefter were fo ftrong that it was hardly ne- 
ceflary for the Plaintiff to endeavour to ftop the goods ; for Wilfon'i 
exprefiioti is that he fliall not apply for them. 1 will net go over 
the other cafes. It has been -contended however that the tran fac- 
tion is a fraud on the wharfinger. But before fraud can be com- 
mitted there muft be fome right; Now the wharfinger bad a mere 
naked authority ; and any difpofition made by the pcrlbn who gave 
iuch an authority muft put an end to it. It has been argped that 
the wharfinger might have extended his credit to Wilfon upon the 
affurance of the arrival of the goods : but that is a fpeculation which 
the law does not aljow j for there can be no lien until poffeffion. 
On the arrival -of the goods the wharfinger is put to fomc trouble 
and expence for which he has a lien upon the proprietor of the 
goods : but the lien now claimed is an extenfion of that lien ; and 
if he had had former dealings with Rkbardfon he might have fet 
up a general lien againft: him. The lien whether general or fpecial 
muff be againff the proprietor^ which in the prelent cafe was the 
Plaintiff. 

JPer Curiam^ Rule difeharged. 


Maj 'J9th. 


MACLEAit V, Douglass. 


The Court 
fpfofed to fet 
afidc upon 
fufnmsry ap- 
plication a 
judgment 
entered up 
on si warrant 
of attorney 
given by a 
feme covert. 


J^AYLEY Serjr. moved for a rule to fliew caufc why the judgment 
in this cafe, which had been entered up by virtue of, a warrant 
of attorney given by a feiheoovcrt, fljould not be fet afide. He 
Hated that the judgment had been enteced up more than a year, 
but oblerved that as it might clearfy be fet afide upon a writ of 
error, the Court might perhaps grant relief in this ftage of the pro- 
ceedings in order to avoid putting the . Defendant to unneceflary 
expence and delay. 

But The Court refu&d to grant a rule: and Chambrs J. laid, 
that he remembered a cafe in which he had moved the Court of 


King's Bench for leave to plead coverture in ab«^ment, after the 

5 regular 
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regular time for pleading in abatement had eiapfed, dating that the 
matter which he applied for leave to plead would afford ground 
for a- writ of error, aod conrequently that if the adlion were 
differed to proceed, the judgment might "be reverfed; but the 
Court refuted a rule to fliew caufe, and the judgment was after- 
wards reverfed for error. 

Hadley took nothing by his motion. 

HoLFORD V. CoPELANB. 

rw^RESPASs for taking the Plaintiff’s goods. Plea. Not guilty. 

**• 'lihe caufe was tried before Lord Eldon Ch. J. at the 
minjler joinings after Hilary Term i8o£, when the jury found a 
fnecial verdidt which dated in fubdance as follows. 

In purfuance of the 32 Geo. 3. c. 42. and before the making of 
the rate hereinafter mentioned, a fum of money not exceeding 
300,000/. belonging to the fuitors of the Court of Chancery was 
invcded in Government Securities under the diredion of the faid 
Court, and out of the intered certain dims not exceeding 30,000/. 
were applied in purchafing ground, and in building and com- 
pleting the offices and ^ repofitories hereinafter mentioned, and in 
paying other expences relating to the execution of the afl:. A pro- 
per piece of ground lying in Saint Andrew- Holhorn above the bars, 
with fuch houfes and buildings as were then danding thereon, 
was purchafeiLfiui of the laid money, and by indentures of bargain 
and falc inrolled, conveyed to our fovereign Lord the King, his 
heirs and dicceffors, for the purpofes and in purfuance of the faid 
ad, whereby the King became feifed thereof in fee in right of his 
crown for the purpofes of the act; and out of the fame money 
proper and convenient offices for the mafters in ordinary in Chan’- 
cery and their clerks, and for the fecreniries of bankrupts and luna- 
tics, and their clerks, and fafe and fecurC repodtories for the deeds, 
books, papers, and writings of aod belonging to the fuitors of the 
faid Court, delivered or to be delivered to the faid mafters; and the 
records, proceedings, deeds, books, papers, and writings, deli-^ 
Tcred or to be delivered and left in the cuftody of the faid feeretaries 
of baokrdpts and lunatics refpediively, together with a public 
office for the fuitors of the faid Court, were built oathe fame piece 
ofgroiiBd, and B>«4e fit for* the rcceptipn of the faid mafteis and 

feeretaries, 
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fecretarles, and the tranfafiion of their refpedlive bufiriefe tbercin, 
and for that purpofe were furniihed out of the fame money with 
divers defks, xvriting tables, Rools, chairs, and prefles, fit and 
neccflary for the tranfadiion of fuch bufinefs, and for the cuftody 
and prefervation of the faid records, proceedings, deeds, books, 
papers, and writings. In the bafement ftory of the faid buildings, 
under the public office and door- way thereof there are three fmall 
rooms, which, until the 2ift of Dtctmber 1799 were occupied 
and inhabited by a man, (who had a wife and family refiding alfo 
with him,) employed to watch and take care of the faid building, 
and of the repofitories of the deeds, .papers, and writings therein 
belonging to the public fuitors of the Court of Chancery^ and 
paid a falary for fuch care and trouble by the faid mafters in ordi- 
nary, but from the day and year laft aforefaid the faid perfon and. 
his family wholly ceafed to inhabit the faid rooms, and the fame 
have been ever fince wholly unoccupied. The faid offices and. 
repofitories form altogether but one building under one roof, and 
with one public and general entrance and ftair-cafe, and from the 
time of building thereof the fame have been ufed for the purpofes 
in the faid aifl mentioned, and for no other purpofes ; and the faid 
building, and alfo the ground whereon the fame was ere£led, and 
alfo the defks, writing-tables, llools, chairs, and prefTes, (except 
the wooden chair in the declaration mentioned, which was the 
property of the Plaintiff,) are vefted in the KingTor the ufes afore- 
faid, and the King is the owner and proprietor thereof. The front 
of the faid building, abutting on the flreet czMe^^Shutbaviffton- 
BuiUnngSy is eie£lcd upon ground whereon two meffuages, with 
their appurtenances, formerly flood, which meffuages, with their 
appurtenances at the time when they were taken down were, and 
for feme time had been rated under the a£t of Parliament hereafter 
mentioned at 3 /. 8 r. 9 d. The Plaintiff after the time of making 
the rate hereinafter mentioned, and thenceforth until and at the time 
when, was one of the matters in ordinary in Chancery 
appointed, and as fuch, like the* oth^ matters, tranfadled the 
bufinefs of his office in one feparate and ditttn£l fet of offices, con- 
fining of three rooms in the faid building, whereof one was ufed 
by himfelf, another by his fenior clerk, and the third by the clerks 
or writers under fuch fenior clerk. The Plaintiff did not, nor did ' 
bis clerk or writers, at any time occupy the faid offices, ot dwell 
or inhabit therein otherwife than as hereinaftet mentioned,' that it 

15 
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‘to faf, thftt the PlaintilF did with Ms clerks and writers attend at 1802. 
his faid office during the ufual office hours, for the purpofe of 
tranfaditig the public bufinefs of his faid. office and for no other, 
and that the fuitors of the faid Court with theirrf:ounfcl and folicitors, 
had always during thofe hours free accefs to the faid office, for the 
purpofe of profecuting and defending thtre their fuits and caufds 
pending in the faid court of Chan<jery, an^ that the Plaintiff,- and 
the other mailers did in turn attend at the faid public office in the 
day-time during the ufual office hours, for the purpofe of tranf- 
ading there the public bufinefs of the faid Court, by adminif- 
•tering oaths and taking acknowledgments of deeds relating to 
caufes pending in the fame Court, according to the courie and 
pradice of the fame Court, and for no other purpofe, and that on 
she expiration of fuch office hours the Plaintiff and his clerk and 
writers left the faid feparate offices and public office, and locked 
up the lame, and did not return thither until -the return of fuch 
office hours as aforefaid, and the Plaintiff and his clerk and writers 
refpedively have alurays had their feveral dwelling-houfes or places 
where they and their families have refpedively inhabited apart 
and at a diilance from the faid building, and neither the Plaintiff 
•nor his clerk or writers, nor any perfon whatfoever, at the time 
of making the faid rate,^ or from thence until or at the time when, ' 
ilept in the faid offices or building, or in any manner 
inhabited, held, occupied and enjoyed the fame or any part 
thereof, except in the execution of his faid office, and according 
to the dire6bi«a.of the faid ad, and no other perfomhad occupied 
any part of the faid building except at'the time and in the manner 
herein before mentioned. The faid building, and all the feveral 
offices and repofitories therein have always been repaired and 
infured againft fire by order of the Court of Chancery^ out of the 
money in the faid ad mentioned, according to the diredions of 
the faid ad. On the fecond T'burfdqy in June 1798, and before 
the time when, "iSc. the^ comimittee for the parifh of St, Andrew 
liolborn above the bars, and the parifh of St. George the Martyr, 
duly chofen according to the 11 Geo. 3. c. 22. made a rate upon 
all perfons inhabiting, .holding, ufing, occupying, poffeffing, or 
enjoying any land, ground, houfe, fhop, wharf, warehoufe, coach- 
houfe, fiable, cellar, vault, bmiding, tepement, or hereditament 
whatfoever, within St. Andrew Holbom above the bars and St. 

George the Martyr, («ccept fuch fquarej^ flreets, lanes, and places 
as had been payed under and by vinutt ^ certain optional claufe 
Voi..m. Mm in 
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in the fame JiiiS; mentioned}) for t*he neceflary purpc^t^ of tJaat ad} 
and the other afts in that a£t mentioned} the faid rate not being 
for new paving, and not exceeding one fiiilUng in the pound in 
the fame year, according to the proportion of the yeariy rent or 
value direded by the faid adlj and alfo another rate for other pur- 
pof^ of the z& upon alt perfons before mentioned, within fuch 
parts of the Hmits aforefaid as upon the day and year laft aforefaid 
were paved by virtue of certain aifis made in the 2d, 3d, 4tb, 5th, 
and 6th years of the king, for empowering commiilioners to pave, 
cleanfe, and light the fquares, lireets, lanes, and other places 
within the city and liberty of WeJimijtJlcr^ and other places in the 
faid a£t mentioned, not exceeding lixpence in the pound in the 
fame year, according to the proportion aforefaid ; and in and by 
the faid two feveral rates did rate and alTefs the Plaintiff a& an in- 
habitant and occupier of one fepdrate fet of offices in the faid 
building, and for and in refped thereof in the fum of 3 4 2 6 di 

for the purpofes lail aforehiid. Of thefe rales and afTeffinents due 
notice was given to the Plaintiff, and the fum of 3/. %s. 6 d, legally 
demanded ; payment of which being refufed, the Defendant by virtue 
of a wanrant of two magiftrates, difirained the chair mentioned in the 
declaration then found and being in the feparate and diflin£t fet of 
offices occupied by the Plaintiff in the faid building as aforefaid. 

Heyvimd^zv]i. for the Plaintiff One fad flated in the fpecial 
verdid may be laid out of the confideration of the Court, namely, 
that the buildings In queflion were ereded upon the feite of two 
hdufes formerly rated. For it has been clearly fetvl€tf 1 >y the cafes 
of Rex V. £t. Ijtke'si 3 B^rr. 1053. B.ex v. St. Bartholomew's^ 
j^ Burr, 2435. fy^i^o^Cold, 358. and Lord Amberjl v. Lord 

Bomers, 3 T. R. 3173. that the rateability of property depends upon 
the manner in wbich.it is ufed, and that if no perfon can be found 
to anfwer the defeription of the ad imp<ffing -the rate the property 
cannot be rated : in the former of thbfe cafes Lord Mansfield fays, 
** As to the argument that a proprietor of lands or houfes cannot 
by bis own voluntary ad difeharge fuc)^ bis property from pay- 
ments legaUy due to other perfons upon and out of it, it docs not 
hold true in fad; for this rate payable- to the parifh, as well lis 
feveral other payments arifing from jproptuty arid chargeable upon 
It, do and muft depend upon, the will of the proprietoT. ‘ The 
owner of a houfc may, if he pleafe, j^ll it quite down, and. con- 
vert ill into i toft.** ’ The' iaaat^3queM6p -ii, wbeihlii^ 
whichBIfer jhiblio^ltoadings? 

• For 
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Eor if tiiie^c 1)6 pubUc buildings the Plsuntiff is not rateable, it 
having been provided by the ii Geo. 3. c. 22. 38. that all 

afifelTments in refpe^ of pphlic buildings lhall be made upon the 
proprietor, not on the inhabitant or occupier. In this- cafe it is. 
found that the king is the proprietor. It |s not necelTary to argue . 
whether the King be rateabie or not, for if the Plaintiff be not it is 
Sufficient for this cafe. But independent of* the general rule that 
the King cannot be charged uulefs perfonally named, it is clear 
from the claufe of diftrefs, /, 39. which authorizes the cpllcitors 
■^levy on the goods of the parties, whether found upon the pre- 
mifes or elfewhere, that the provilions of the aft could not have 
been intended to apply to the King. Nor is there any hardfliip 
in this j for by /. 17. it is provided that the commiffioners fliall not 
bound ,to pave in front of any building belonging to his Majefty. 
When it is contidered that thefe buildings have been erefted out 
of a public fund, and appropriated folely to public purpofes, it can 
hardly be contended that they are not public buildings. Nor will 
it make any difference that a -part of the building is denominated 
the public office, and ufed for the general buHnefs of all the Suitors, 
whereas the apartments in queftion are appropriated to the ufe of 
the plaintiff only. Tor buQnefs tranfaded by the Plaintiff in thtffe 
apartments is public buffnefs only relating to the Suitors of the 
court. If indeed, he had uSed them for his private convenience, 
and had derived a beneficial occupation from ihem, he would have 
been liable. This diffindion is recognized in many cafes which 
have ariSen Uj^jon the poor laws. Rex v. Matthems^ Cald. i. 
Robfon V. Hyde^ Cgld, 310. Rex v. Ryles ^ Cor^s Batt^ 169, 
Lvrd Bute v. Grindall^ i T. R. 338. Rex v. Hurdisy 3 ff'. R. 497. 
Rex V. Woodward^ 5 ST. iS, 79. tiex v. Catty 6 T. R. 332. And 
though it be dated that a perSon was employed to watch and take 
care of the building, yet that will not alter the cafe if he were only 
employed for the purpolc of carrying the objed of the effabliffi* ' 
snent into effed. This appears from the cafe of Rex v. Ficidy 5 T. 
R. j8/, wherelt was held that a woman who occupied apartments 
in the buildings of the Philanthropic Society, for the purpofe of 
Superintending the children, was not rateable in refped of thoie 
buildings. The prefijnt queftion is decided by the cafe of EckerfaU 
Brings y 4 T. i?. 6. which arofe upon another paving ad, 

. 10 Geo. 3. c. 23. and where Lord Kenyon fays, “ The queftion 
then is, what is :m.eaot.by public buildings? and that inay be an- 
.iwfir (?4 by PhhUc which, ate appUed to pub- 
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lie purpofes.” With refpedi to a cafe which tnay be relied upon* 
where the prefeht PiaintifF was aiTefled to the duties on inhabited 
houfes, for chambers rented by him in SytnoncC s Inn, for the pur- 
pofes of carrying on the bufinefs of his ofEce, and that rate was 
confirmed by -the Judges, it may be bbferved, that where a perfon 
rents chambers for the ^mVpofe of doing his public duty, inftead of 
•doing it at his. own houle, he does fo for his own convenience : 
which differs materiailly from tranfading bufinefs in a place ap- 
pointed for that purjiofe by the public. Another cafe will probably 
be urged as an authority, where a rate upon thefe very apartments, 
together with the public oifice. Was confirmed by the Judges. As 
to which it may be fufficient to fay, that decifions of this fort being 
made without argument, cannot be put in oppofition to the deter- 
minations of the ordinary Courts. ‘ 

■Praed Serjt. for the Defendant. The argument on the other 
•fide tends to'fliiew that the property in queftion is not liable to be 
.rated at all. But it appears to have been the manifeft intention of 
the a^f, that all property fliould be rated in fomc hands or other. 
And Mr. J. AJhhurJl in Eckerfall v. Briggs^ fpeaking of a fimilar 
cafe, fays, “ It clearly was the intention of the Legiflature, when 
this a< 2 t of Parliament was framed, that no real property within 
this diftri£t (Irould be exempt from the rates impofed by it. The 
^property mull be charged to fome perfon or other.” In the dif- 
cuffion of this cafe the authorities upon the poor laws may be 
laid afidc. For in all thofe cafes the queftions turned upon the 
fufliciency of the occupation of the party raretf:*^ But here the 
queftion is, whether the PiaintifF do not fall within fome of the 
■words, of this particular adl of Parliament, which are, Perfons 
who do or ftiall inhabit, hqld, ufe, occupy, poffefs, or enjo) any 
jand,” Tlie<a£t itfelf appears to have made a diftinftion be- 

tween the apartments appropriated to each mafter and the p .. x 
office of the fuitors ; the latter being exprefsly denominated pubuc^ 
which the former are not; a circumftance which cannot be con- 
fidcred immaterial in ah a< 3 : of "Parlistment, in which the diftinc- 
tion between private and public buildings was contemplated and 
exprefsly provided for. Although no decifions upon this particu- 
lar aft are to be found in the courts of W^mtnfter~Mall^ there are 
two cafes which have been decided before the Judges, which muft: 
be confidered as high judicial authorities upon the fubje<^. The 
prefent Plaintiff, in the year 1779, having been affefted to the 
inhabited houfe tax for chambers rented by him in Symond's 

S 
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Inn, for the purpose of tranfa4lihg the bufineft of hie office, the 
afleffinent Wa« conhrmed by the Judges (tf). Now it is found in 
the prefcnt cafe that the Plaintiff kept the key (ff the apartments : 
he might have ufed them as he thought proper j and even if they 
are to be confidered as public buildings there was a private occu- 
pation* They were in all refpe^s ui2d as the chambers in fyn- 
mond^s Inn ; and if the former were rateable as an Inhabited houie, 
thefe apartments muft alfo be coofidered as having been inhabited 
by the Plaintiff. The other cafe (n) arofe upon this very ad of 
Parliament, refpeding thefe very apartments, together with the 
others id the fame buildings, .and is therefore io be conlidered as 
an exprefs authority upon the point. The refolt of the inquiries 
which the C!ourt defired to be made is, that the Six Qerks*, Regif- 

ter*8, 


(«) At a Meeting of the Commiffionert 
oof the Land Taxs a£Hng for the liberty of 
the Roils, in the county of Ufddltfix% it the 
Six Clerks Hall in Chaiuity^lMHf on 5th 
Fihtuofy 1779 * 

Patr Mfard Bfq. one of the Maftert 
ID the High Court of Chta€ery» rents 
chambtri in a place celled Sym 9 nd^i Inrn 
in Chaniffy-Untt merely ibr the perpofe of 
carrying 00 the bufinefs of bis ofiOBf for 
depofiting the deeds and wrstfngs left with 
him ; and no perfeo lodges or Tifieals in 
foch cbambcri* nor are*the Umt vM for 
any other purpofe than as tferefaid ; and 
therefore the JMr. H^lfn-d does not ap« 
prehend the fame tcTcoiiie within the meaa- 
iog of the ad of parliament for grantiiig to 
His M»jefty certain doties Upon all inha- 
bited hoafei within the kingdom oi Crnti 
Bruain,^* We are of opinion the faid 
chambers ought not to be afltded to the 
houfe tax. and have allowed the appeal. 

Mr. A. GoldiHt the Surveyor for the 
Crown, being pisfent and diflscisfied with 
oor determination, re^uefted the^cafe cO be 
ilated rpecially.nhich we have hereby donp^ 
and humbly fubmit the fame for yogr Lord* 
foipb* opinion thereon. Given under our 
hands the day and year above written. 

N. Uujhrd. 
0 trifti 0 n 
JiJtn Duiins, 
Setjfofnh Crare. 
$. M. Luh. 


iSth JVsw. 1779* We are of opiaion 
that the decermtaation of the Commidioacr^ 
is wrong. 

J. Sxrasr£R« 

H. Ooe'LO* 

£• Wiitas. 

W. BLACCSTOVrt. 
W, H. AsHHORSt*. 
G. Narcs. 

Ja. Erac. 

B. Hotsam* 

R« pERRVSr* 
t 

(a) At a meeting of the eoesauffienefs 
for hearing and determiaing appeals agaiaft 
the duties 00 windows tad inhabited 
hollies# held at the Whin U^n Tavern in 
DO the aSth day^of dferrdr 1797. 
Mr. Carr on behalf of the Kf aftsrs ia Chan- 
cy appealed agaiaft tht aiTeffmeou made 
on the window and hoafo dmy for certain 
officas in a botiding lately e redted in 
nnr/me Suiidwt*^ Chs 9 €ify in refpeA 
of which duties she offices made ab of by 
each of the Mailers had been made the fob* 
jefl of fepsrate and diJliafl aiTedoienis# and 
they had accordingly been called on for 
payment of the duties affirfied on their dif* 
fereot officet , befides which the MaAers had 
been called ou jointl)' for payment of the 
dories aBtfled on other parti of the build* 
fogs# confiding of the Poblic .Office# the 
Public Sale Room, the Portei^a Apartment, 
and the general StakvCife* The faid Mr. 
^ N n Catr 
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\et% awl Accountant Gcnml’s* oflSccs are by the pound 
rate upon the occupiersj though by agreement the Bcncberi of 
Uficditt^Itnt pay the amount* The Ordnance oSce* ttro Secre- 
taries 


Cmr illcgca that liie bvliehigt in qonitiM 
were erefttd in parfaimyr of tn aft A par- 
liBfflCBt pafied in the jnd year of b?i prefent 
reigDp ititttled ** An a£k to im* 

« protn the High Conrt of Chancery, to 
** lay out a further fun of the futtora* mo* 

*' ney apon proper fecuritka, and for ap* 

** plying the intereft towards difeharging 
a* the expences of the office of the Account- 
attt*General and for banding offices for 
«« the Matters in ordinary in Chancery, and 
<< a public office for the foitora of the faid 
Co^rt, and offices for the fecretaries of 
** bankrupts and lunatics, and building 
** repotttoriea for feeurtng the title-deeds 
** of the foitors of the faid Court, the re- 
** cords and proceedings of the Comnifo 
** fionert of Bankrupts and Lunitics and 
that fuch buildings wege made ofe of by the 
Matters for the purpofe of tranfaAing the 
bufinefs peculiar to their offices, but that 
the feme wfve not inhabited or ufed except 
at office hours, except by a porter who had a 
feparate apartment in the fame building to 
take c^re of the fame, where It was admit- 
ted that the porter with his wife and family 
ace, d|ank, and ilepr, and coottquently ry 
ikied and was paid bf the faid Matters pro- 
porciooably* The tfaid* Mr« Cswr farther 
alleged that by the 4th fodion of the faid 
aA the faid buildings were declared to be 
veiled in his Msjetty, his heirs and foectf- 
fors, and therefore he con tended, on the 
part of the Matters, that the (M bnildiiipt 
were not liable to be rated loathe houfe and 
window duty. 

Mr. Ca/dMr the Surveyor, do the part Of 
the Crown, coiftended, fhat the bujiidiflfs 
ought to 'be conAdered as fo many dittercnt 
apartments inhabited and ufed by the dif«^ 
fereni Matters in Chancery, and that it had 
been admitted that a pprter with hb wife 
and family oonttantfy rcttdrd in the (aid ’ 
bnildingi, hiVlng a feparate sTpartmenc^ 
therein, in which they ate, drank, and 
flepc, and that he has the charge of the 
whole building, tod ii paid by the faid 
Matters prpporiionablf« That with rerpeft 


(0 the aft of pstliament which vetted the 
buildings in his Majefty , the Burstyor con- 
tended, that cirCttioftance did not exempt 
the Matters from taxation, becaufe the ex- 
emptioM tinder the fevMl afts of parlia« 
meat in favour of the King and Royal Fa- 
mily are eonfioed to palaces and houfes in 
which his Majefty and the Royal Family 
aflttslly refide* 

We the Commiffioneri, whofe names are 
hereunto fubrertbed, being prefent, and 
having heard nnd confidered what was al- 
leged on the part of the Crown, as well as 
on the part of the Matters in Chancery, 
have thought fit to allow the afTcflinent and 
difallow the appeiU With which deter-0 
mination Mr, Carr, on the part of the Maf* 
ters, being diirati8fied,"hath required a cafe 
to be Hated by us for the opinioo of on^ 
or more of the Judges of the Court of 
King^s Bench or Common Pleas, or the 
Barons of the Court of Exchequer ; which 
we have hereby done accordingly. Witnefa 
our hands this da) . 

** CdltnSm 

W. Blamtr€^ 
W, Blajfon. 

IhlUfH Divilion, 8th *June 1798. 

i 

This cafe havi*'g been referred back to 
the Commiffioneis (by^'Ber of the Judges) 
fof them ro H re whe'lier the perf a who 
has tha Care of the build»ng is to be con* 
fidered as a porter or watchm ^ and ey 
having examined Ftunctj Herman (the f.iid 
perfon in queftion) upon oath, hereby ttjte 
the refull of rhe ftid cxaminatior, which 
they (ubmit accordingly for the opinion of 
the Judges a» aforefuida 

He depofes, that hit bufinefs is toi take 
care of the building, to trim and light the 
Tamps to (weep and clean ihc paflages, 
ttair caTe, file room, the public office, and 
the Matters* fitting room^ that the Msttcra 
have launttrefiea whpm they ciqpli^ and 
pay tokuep^ their refpefttve cfficea clean ; 
> that he, hk wife, and family, ea% drii k, 
and deep in an apartment of the faid build- 
I ing \ that he does not fit up to watch, but 
I after feeing thfit the doora axe properly 

fattened 
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taries of S(ate*$ offices and the Trdnl|}ott office, are rated in .the 
fame manner, having been paved under the i i 6Ve. 3% c. 12* lihe 
Treafury, Horle>Guards, Admiralty,' ' White> Hall, and Signet, 
being fituated in Broadway, which was paved at the cxpencc of 
Government, are not rated. Huckmgbam'-lloufe^ which is fettled 
on the queen, is rated. The offices in S^erfct-HoujS (the fcith of 
an old palace) pay to' the inhabited houfe tax,' but the area having 
been paved by Government, they are not rated to the paving 
rate. Cur. adv, vulU 



On this day the opinion of the Court Vfaa deliver^ by 
•Lord Alvamlev Ch. J. Tjie (in^e queftbn in this cafe is. 
Whether this rate has been duly impofed according to the provi-' 
lions of 1*1 Gto. 3., r. 22. 1 The material words on which this 
queilion arlfes are thefe, that the Commiifioncrs ** (ban make one 
or more rate or rates, aiTeiTmeat or adeffinents npon all and etfery 
parfon and perfons who do or ihall inhabit, bold, ule, oecopy, poflels 
or enjoy any land, ground, houie, Ihop^ wharf, warehoule, coa^h- 
houie, liable, cellar,, vault, building, tenement, or hereditameiit 
whatfoever, which alTelTment is to be made by a pound rate.” This 
therefore is a general alTelTineat upon alt perfons who fhall inhabit, 
hold, ufe, occupy, poflefs ot enjoy any land or ground of any de« 
fcription whatfoever, and if this claufe bad ftood alone the cafe 
would clearly have depended upon the fame fort of queftibn which 
bas often arifen on the poor rates. Whether the Mailers in Chan- 
cery were to be conildered as inhabitants or occupiers ? But as it 
was intended IfOoi all property however occupied Ibould be rated 
for the paving, the Legiflature has provided in what manner cer- 
tain buildings Ihould be^rated» reciting that* ** ^raffiauch as it is 
reafonable that all public buildings, dq^d walls, and void fpaces of 
ground, fliould be ‘rated and afle^echfor the purpofes of the a£l,’* 
it ena&s that the Commiifioners may ** rate and aflfcfs all pariffi 
churches, church yards, chapels, meeting boufes, fchools, ions of 
xourt and chancery, halls, •focietles; markets, warehouTcs, wharf^ 
.void fpaces of ground, and other fpaces of ground whatfoever. 


Aft««ed «nd that fverjr thiag'u fkfe, he / ij^th 1798. We Sreaf opinion thot 
foet to hed. Fot theft ftreiee* he i* peid the detcrminetien of the Cofonii^eiiere » 
^oriy gaieee* a>}pear oOt of the f enaral fand right. 

.baloOging to the Maftere. Jai. Erne. 

ST. Bhtkht. Aa. Macdokalo. 

B.HomAM. 

' ,A. Taojtoaoif. 

ILOOin, C. Room, 


at 
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iSo 2 . at a rate not eieqeedit)^ in any on? year for^evc^ future yard 
^Foii» of^avea^ni;;” whidi rate is direAed to be paid ia reiptCtof 
CMfcfcAiffr. «J>»rcIiea «ad dtppda and cbiurclK yards, by tbe cbwrch or chapel 
vraedeoft } and npoirjthe other property, by the owners and proprie* 
tors tbeceoC.^ The firft the£t cUtiTea therefime eharges the occu> 
piers of the lands the^n mentihned at a pound rate, and the fecend 
ehaiiiai theprepdetors of/fHiblic baiidlngs by the £|uare yard of 
paeiog. The cmly diderenot between this and the Maty & Bon« 
ad, wlikh padS^d in the jim preceding ^ which the cafe of 
ZtlterfaUx. Bri^ arcde, !&» that in that ad whore the yearly income 
^pubSe tndidioga coi4d boaiberUttned they were to be rated b^a 
pound rate; whoeas k^dtis eafe^ aU public buildings a» to be af- 
ieSed by the iquaieyardof i»eetnent Vfiih refped however to the 
i^Hfiindion between puWHl and private buildinga, there can be but one 
eonftrodka of hedb ads } and Lord Ketygn in the cafe of Eekerfall 
e. Ihonidit dte line of diflmdipn very plain, vk* that where 

a benldioi; is applied to phUic ps^ies, kisa public building. Tbe 
queftion therdbee wUl.be,' Whether according to the true conftruc- 
Hdo of chn ad, tbeieapaitinenti for which th^ Mafters have been 
rated are<to he decnaed luiblic bidbitogs I Tbefe apartments are 
Uttuted in ahuihUng whseh was areded by virtue of an ad of par- 
fiamek paRsd.k^be'lldatyfikQpndyear Of the King; which di- 
leded that a foos df taonpy belonging to the foitors of the Court 
of Chsticeiy fiiosld^ha Jia;d«ui in Government fecurities and the 
intereU of t]be,n^Dpey pnder the order of the Lord Chan- 

cellor towapdf t^ldjing/^n^ completing proper afliSeWenient offi. 
ces fpr the Maftera iq j^nctry q ad tbeb clerks, and the fecretaries 
ofhjMdwtsn^.ipnatica and; their, plerkst and fafe and %ure re- 
pofitprjes for ko deads, ebooks, papqrs and writings belonging to 
tbe fpUoianf thejO^rty and^^Ci^yered to the Makers in Chancery, 
an4.^c„rqpord|,< pracsedlqg^ to the fecretaries of 

hacyiflupits and Uiaario^ cogetlior with a puwc office for the foitors 
of the Court of Chancery in |h§ ®r *ke then public 

officofor the rcc^ion of the^iaid MaAp^ and fecretaries and the 
trania^a of tkir lefpedive k^n '* and tbe ad further 

ptovidei tl^at the|prou 9 d ‘imd l^ulldiflgs ther^ ihafi hb vefted in 
his l^ajefly, hia h^rs an^ iucee^iy, ,kr the purpoles of the ad. 
The fpecial verdid ftates that ^inr^purkauee of this ad a buifiding 
with proper offices has been ereded for the recqttion of the Maf- 
tera and the tranfadion of their refpedive huSnefi therein, and that 

*' they 
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• 

they have hitherto been ufed for the purpofes of the a& and for no 
other purpofes whatever. It is indeed dated that np to a certain 
period a perfon, employed to watch and take care of the build> 
ing and papers and who was paid by the Mailers, lodged in 
three imall rooms in the bafemcnt ftogr. It was certainly very 
proper that fuch a perfon fhould be lb •employed, and I cannot 
think that this circumdance can make any difference in the cafe : 
and 1 hope that the Maders in Chancery will not be afraid to take 
him back again, though pofflbly it may be fafer that he Ihould not 
bring his wife and family with him. If then thele apanments are 
to be conddered as public buildings the rate has been improperly 
made, fijice it has been made by a p<mnd rate on the occupiers ; 
whereas it Ihould have been made, if at all, on the owner and by 
the fquarc yard. In the prefent cafe however the owner is the 
FLing : and if it were neceflary tolhew that the King is not rateable 
in a cafe where he is not exprefely named, I nught refer to a claufe 
in the paving a£l (a) which exempts bmldings belonging to his 
Majedy from the jurifdi£lion of the Commiffiooers. But it has 
been argued that although this may have been oreded as a ptd>lic 
building, and veded in the King, yet that there are many cafes in 
which property belonging to the King when occujned by a fubjed 
has been held rateable :* and I readily admit that if it could have, 
been (hewn that tbefe apartments had been pervwted to any pri- 
vate ufe, or that any beneficial occupation or enjoyment had been 
derived from them, they would have faUen within the cafes which 
have been decided upon the poor rates in this refped, and would 
have been rateable. My Brother felt bow much the deci- 
rions*upon the poor rates preffed upon him ; and therefore endea- 
voured to lay them altogether out of the cafe : but they appear to 
me, to bear drongly upon the fubjed. The words of the datute of 
Elizabeth are ** inhabitant and occupier.^ The cafes therefore 
upon the poor rates are authonties to fhew that perfons who are 
only employed in the bufinefs of their public ftations, are not within 
the meaning of the Legillature “ inhabitants and occupiers.’* In the 
xafe of The King v. St. Luh^s^ 2 Burr. 1063. it was urged in ar- 
gument that the ground upon which the hofpital was built ha<i been 
formerly covered with builtfings wbicb had been very pfodu^ive 

% 

(a) II Gftf. 3. 22./. 17, 
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to the poor rate, and tliat it was unjuft that the hofpital which was 
built upon the fame ground (hould be exempted : but Lord Manf^ 
field anfwered that the rateability of property muft depend upon 
the ufe to which the owner thinks proper to apply it, and that as no 
occupier of the building w^hin the meaning of the adl was to be 
found, the building couM not be rated. The fame rule prevailed 
in The King y. St. Bartbolomew's^ and The King v. Waldo ; for 
the occupiers made no profit of the buildings : and yet in the lat- 
ter cafe, there was a woman refident in the houfe who made it as 
much her private habitation as the porter in the prefent cafe ; ex- 
cept indeed that flte had no family. So in The King v. Woodward, 
the truftees of a meeting houfe who made no profit of it were holden' 
not to be rateable ; though in liobfon v. Hyde, the owner of a chapel 
who made a profit of the pews was holden rateable. Upon the fame* 
principle in 1 he King v. Hurdis, a raafter gunner who occupied a‘ 
battery houfe at Seaford belonging to the Ccown was held rateable 
becaufe he occupied it as his domellic houfe for his own conve- 
nience: and the fame rule was applied tothecafes of the Duke of Por/- 


land {a), and of Lord Bute {b) j the former having been the grantee 
of the feite of a royal palace, and the latter ranger of a royal park. 
In Lord Amberjl v. Lord Somers, where Rabies were occupied by 
a regiment of which Lord Amherjl was Colonel, he was holden not 
to be rateable ; but it was Rated in the cafe that.his own horfes did 
not Rand there, in order to (hew that he had no beneficial occupa- 
tion. In The«King v. Sufannab Field, the Court fmd .that the wo- 
man who lived itl the buildings belonging to^the Philanthropic So- 
ciety for the purpofe of fuperintending the children, was not rate- 
able in I'efpedt of thofe buildings.: and Lord Kenyon compared her 
fituation to that of a coachman fieeping over the Rabies of his maf- 
ter. And on the other hand, in The King v. Catt, the maRer of a 
charity fchool who refided in the fchool houfe was thought to be 
rateable, becaufe he ufed the houfe for hjs own domeRic conveni- 
ence. If therefore according to thefe authorities a perfon inhabit- 
ing a public building, but not occupying it for his own domeRic 
convenience, is not to be confidered as an occupier within the mean- 
ing of the Ratute of Flizabetb, neither can he be confidered as an 
occupier within the meaning of the paving ad. fiefides thefe au- 
thorides upon the poor rates, there is a cafe which arofe upon a 


(0) Dmh of Portlond^s 1 Conf^sBott- (i) Lord Buft v» Grindailf 2 R . 358* 

fda iH. BL 265. 


paving 
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paving ad, and to which I cannot find an anfwer. This is the cafe 1802. 
di Eckerfell v. in which it was contended that Lord Latbian HoTvoii* 

was rateable as the occupier of certain ilables rented by him as 
Colonel for the ufe of a troop of horfe ; but the Court was of opi- 
nion that as he occupied them for public purpofes, the rate ought 
not to be made upon him but upon the,owner; the ad having 
made the owner of public buildings rateable in the fame manner as 
the prefent, with this immaterial difference only that according to 
that ad if the rent could be afeertained the rate was to be impofed 
upon the owner by a pound rate, whereas according to the prefent 
the owner is in all cafes to be affeffed by the fquare yard of paving. 

Lord Kenyon in that ca(e Jays, “ The queffion is what is meant by 
public buildings ? And that may be anfwered by faying, that thofe 
%re public which are applied to public purpofes.” On thefe autho- 
rities the Court has been of opinion that fuch an occupation as is 
'dated in this Ipecial verdid is an occupation for public purpofes, 
and that the apartments in quefiion are to be confidered as public 
buildings within the meaning of the ad. It is laid however that 
unlefs the Mafters be rated, there will be no one upon whom the 
rate can be made, the King being the owner: but that. circum- 
fiance cannot vary the quefiion refpeding the occupation of the 
Mafiers: and the opinion of LordAfo«4yfe/e/in The King v.iS/. Ijilict 
Hofpital^ Ihews that if no perfon can be found to anfwer the de- 
feription in the fiatute, no rate can be made. In addition to this 
objedion great reliance has been placed on a determination of the 
Judges upon an appeal by the Mafiers againfi an affeffment under 
another ad of Parliament. But although this determination be 
certainly entitled to great attention , yet cafes of this defeViption 
never can be confidered of equal weight and authority with the 
decifions which are made by the Judges when fitting in their or- 
dinary tribunals j whene arguments on both fides are fully heard, 
and from which decifions appeal may be made to the fuperior 
courts. From the great number of cafes upon taxes which are 
brought before the Judgess, their determinations are neceffarily 
made in a greater hafte, and with foroething lefs folemn attention 
than the cales which arife in their own courts. We cannot there- 
fore think thisdeterrainatipri entitled to fuilicicnt weight to oppofe 
the authority of the decifions of the Court of King’s. Bench upon 
poor rates, and the conftrudion which has been put upon a former 
paving ad by this Court in the cafe of EckerfaU v. Briggs. It will 

I i not 
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Tiot 'be neccfflary to comment particularly upon the cafe Itfelf, efpe- 
clally as it arofe upon a difi&rent ad; of parliament from that now 
under confideration, thou^ fome obfervattona mig^t be fuggefted 
to take away fometbihg from the weight of that determination. 
It appears that the Mailers were afTeiTed individually for their re- 
fpedive aparimenta, and^cdle^vely for the pujbiic office. On the 
appeal, the Judges feem at firfi: to have entertained fome doubts ; 
and to have thought that the cafe in a great meafure turned upon 
the charader and lituation of the man who lived in the building, 
and defired further information upon this fubjed. Upon the cafe 
being rellated it appeared, that the bufinefs of thistnan was to take 
care of the building, and Iweep it, for which he was paid a falary 
out of the general fund of the Mailers ; that his family redded with 
him in the bafement dory, and that the Maders had laundreCes to 
take care of their refpedive apartments. 1 can hardly think that 
thefe circumdances could make any very material difference in the 
cafe ; and it is difficult to conceive how the refidence of a porter 
who had the care of the whole buHding could make each Mader 
rateable for bis own apartment. The public have ereded a build- 
ing in which the Maders are ordered to tranfad their bufmefs : 
*they have no option. Can this fubjed them to be taxed for fuch a 
building, as if it were occupied by them private purpofes, and 
according to the value of a building fo occupied / It is faid that the 
Maders are at liberty to ocoipy their refpedive apartments in any 
manner which may fuit their own convenieace. But the Lord 
Chancellor has never g^yen them authority fo to do} nqr do 1 think 
«hat hj; would permit it to be done 4 and it is fufiicient in this cafe 
to fay that the apartnaeBts never have been ib occu{ued. If thefe 
apartments be rateable, the Judges' rooms behind Wejimi^er HaU^ 
•or any apartments which are u^d foldy for public .bufinefs, may 
•be rated; If indeed public apar^meut^ 'be occupied for, dmnedic 
purpofes, they diould be rated : but if nothin[g but public bufinefs 
be tranfaded there, tb^ ought not. Tet if a public officer think 
proper to hire cbambm's for the puipofoof tranfading his bufinefs 
there rather than at bis own houfe,.tUis ^is for his own epovenience, 
and be ought to he rated for tbem> And. when the Maders in 
Chaacery hired dbambers in inn for the.purpofe of tranf* 

ading their publi* bufinefs. tbere^ foey were rated. The inquiries 
which have been made by the defite of the Court have not proved 
weiy fatisfadory. It is Dud that the Six Clerks* Office Mid foe Rcf 

jt gider 
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gtfter Office are rated, by the pound rate, an^tbat the Society of 1802. 

have thought fit to pay that rate. If that be fo, the 60- 
ciety have certdfily paid that rate in their owa wrong ; for if they Qop,,7A^n 
were rateable they ituift have been rateable as owners, in which 
cafe they would not be liable to be afleflid by the pound rate, but 
by the fquare yard. With reQ>ed to the public offices, fome pay, 
feme do not: where the owner lets them to be ufed as public offi- 
ces be is rated to the paving tax. Thus if a houfe be hired for 
tranfa^l;ing the bufinefs of the Secretary of State, though the houfe 
be not rateable as a private houfe, the owner remains liable. The 
only queftion in the prefent cafe being, whether the apartments in 
queftion are to be confidered as public buildings within the mean- 
ing of the aii, we are of opinion that as they have only been ufed 
for pubfic bufinefs, they are to be fo confidered, and that therefore 
judgment ought to be given for the Plaintiffi 

Per Curiam^ ’ Judgment for the Plaintiff. 


Bucher and Another v. Jarratt. 


ROVER for “ a certificate in writing of the regiftry of a certain 
fliip or vcffel oalled the Salem^ which faid fhip or veffel had 
been regiftcred by the Plaintiffs, according to the fiatute in that 
cafe made and provided.” • 

At the trial before ’Lord AlvatiJey Qh. J. at the Sittings 

after laft Hilary Term, it appeared that the Defendant having 
been employed as broker in the fale of the fliip Salem by the Plain- 
tiffs had got the certificate of regiftry in quefttoh into his hands^ 

• • 

and refufed to deliver it at their defire to the perfon who had pur- 
chafed of them, fo as to enable him to obtain a frefh certificate of 
regiftry. To prove that fuch a certificate had been granted, an 
officer of the cuftoms was called, who produced the original 
regiftry from which the cerftficate was copied. This evidence was 
.objeded to on the part of the Defendant, becaufe no notice had 
been given to the Defendant to pfbduce the certificate of regiftry 
itfeif, without which it was infifted that the Plaiiiti^ could not re- 
fprt to any fecondary e^dence of the inftrument which they fought 
to recover. Lord Ahanley admitt^ the evidence, and a verdi^ was 
found for. the Plaintiffs* ■ * • 

""VoL. III. Pp 


I n trover for 
tbecertificato 
of a (hip’s re- 
giUry, ihc 
certificate 
may be pro- 
ved by the 
produ^ljon of 
the reoiftry 
fiomvkMchic 
ivas copied ; 
though no 
notice has 
been given 
ro produce 
the certificate 
itfeif. 


A rule 
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1802. A rule nift for a trial was obtained on a former day, on th^ 
ground of the evidence having been improperly admitted, and the 
cafe of Onwan v, Jbr^hams. i Efp. N. P. Caf* 50. was then cited, 
where Lord Kenyon in an adion of trover for a bill of exchange, 
refufed to admit any evidence refpeSing the bill, notice not hav- 
ing been given to the Defendants to produce the bill itfelf. 

Shepherd now Ihewed caufe. The rule adopted by Lord 
Kenyon in Cowan v. Alrahams does not apply in the prefent cafe, 
lor there it was neceflary that the bill itfelf fliould be produced, in 
order to fee whether any part of it iiad,been paid ofF,fince the damages 
were to beeftimated by the contents of the inftrument, whereas 
here the jury need not infpedl the certificate of regiftry, in order 
to eftimate the damage the plaintiffs have fuftained by the deten- 
tion of the certificate. Befides many bills of exchange of the fame 
purport may be drawn by the fame perfon, whereas there can be 
but one certificate of regiftry of the fame flfip exifting at any one 
period of time, for no new certificate is granted till the old one is 
brought in. It was only neceflary to prove that fuch a certificate 
had been granted to the Plaintiffs, and that the Defendant had 
tortioufly converted it to his own ufe. Is it to be contended that 
if trover be brought for a valuable book^ no evidence can be re- 
ceived of the value of the book unlcfs a notice has been given to 
prod lice the book ? And yet in the queftionof damages much 
may depend upon the edition of the book, which will be better 
proved by predmftion of the book than by any other means. If 
the rule adopted in Cowan v. Abrahams be extended in the way 
now contended for, no line can be drawm to prevent its being alfo 
extended to every cafe where a i^Jccific thing is fought to be reco- 
vered in trover. 

Beji contra. ' In Cowan v. Abrahams Lord Kenyon obferved, 
that the pbjedtion to' the evidence offered was founded on a rule 
of law not to be departed from, namely, that the beft evidence 
the nature of the cafe admits of is always to be given; that 
w'berever there is written evidence, pafol evidence of its contents 
is not the heft evidence, and is therefore inadmijflibJe.” So in 
cafe fimilar to that before Lord iCr/tya//, the fame rule was laid, 
down by the late .Lord Cb. J. Eyre. In the latter cafe the parties 
aCquiefeed in the opinion of tl»e Chief Juftice delivered so. Kiji 
PriuSf but it is obfervable that in the report of Cowan v. Abrahams 
the point is ftated to have been moved in the cotut of Kin^s Beneb^ 
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And .ixlie opinion <of ■ LoM K^n^on to H&ve been ranfirmed by the 
•otber Judges. The argument adduced from the iuppofed abfur- 
•dity of giving notice to produce a book or* other fpecific thing 
fued for in trover, has no weight whatCYer in this cafe ; for there 
the rule of law that of written inftruments the heft evidence muft 
be given unlefs where, a notice to produce the inllrument itfelfhas 
failed of fuccefs, does not apply, books not being written inAru- 
tnents. That rule is founded on the fallibility of the human me- 
mor)’^, and fo far is it eairied, that in an indidment for ftealing a 
written inftrument it has been iaid to be ncccfrary to give notice 
to the prifoner to produce the inftrument before any evidence can 
be received of its contents. \The Court however obferved that 
ftich was certainly not the pradice, and intimated that it had been 
held unnecelTary (<j) • and Heath faid, that in a cafe tried before 
Inmfelf at Worcejlcr^ a njan having been indided for ftealing a 5/. 
note from a perfon who did noc recoiled the tenor of the note, 
the indidment charged him generally with ftealing a 5 /. note, 
without adding any further defeription of the note, and the point 
being reforved for the opinion of the Judges, they held the indid- 
mept fufficient.] 

Lord Alvanley Ch. J. Without controverting, the rule laid 
down by Lord Kenyofl^ I think this cafe very diftinguifliable from 
Couan V. Abrahams* None of the arguments ufed by bis Lord- 
£hip in that cafe apply to the prefent. There the beft«evidence of 
the contents of the bill of exchange was unqueftiouably to be de-r 
rived from the prod udion of the bill itfelf. But the prpdudion 
of the certificate of regiftry could in this cafe have anfwered no 
purpofe whatever, the only -queflion being, Whether the Defen- 
dant wrongfully detained the certificate from the Plaintiffs or not ? 
It feems to me therefore no violation of the rules of evidence to 
admit proof of the exifience^ of the certificate, in order to charge 
the Defendant with a tortious converfion of that itiftrument. 

Heath J. There is a material difference between an adion of 
fJpimpfJ a promife contained in an hiftrument in writing and 
art action of trover for the inftrwirtent itfelf. In the former 
foe promife muft be proved as laid, aiid confequently can Be beft 
proved by infpedinn of the inftrumcnt ; it\ the latfer the gift 

•^a) \ti The King v. AickLt, 1 Lea:i: Cre. (if (he hill wai received, ihcogb no noiire 

330. ed. 3. •which was no ihdiflment for tdi fr^oCe it had been 'giveh tilber to ihe 
Aealing a bill of exchange, parol evidecce I prifoner or hit atioroe}’. 
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1802. of the adiion is the tort. Undoubtedly if a party ttnnecefllhrily 
upon himfelf to deferibe the inftrument he muft prove his 
Jarratt ^®fcriptioii. But that is not the cafe here. In faifl: the original 
<was produced) and that v;hich the Defendant inhfts ought to have 
been produced was onljr a -copy. 

Rooke J. Thisa£lion is brought to recover from the Defisn- 
'dant the property in a Specific thing} and therefore I think the 
evidence received at the trial was properly received. Where a 
written inftrument is to be ufed as a medium of proof by which 4 
■claim to a demand arifing out ■of the inftrument is to be fupported, 
there 1 admit the inftrument itfelf muft be produced, or notice to 
produce it muft have been given to the Defendant before any evi- 
dence of its contents can be received. But this being an adtion 
of trover for the certificate of regiftry itfelf, I can fee no found 
reafon why evidence ftiould not be admitted of the exiftence of 
the certificate in the fame manner as evidence of a pidture or other 
fpectfic thing is conftantly admitted where it is fought to be 
recovered in the fame form of adtion. It is true that if a party 
take upon himfelf to deferibe the contents of the inftrument, he 
■muft prove it as be deferibes it. In this cafe it was not poftlble 
for the Defendant to entertain a doubt what was the thing de- 
manded, there being but one certificate of r^lftry to a fliip exill- 
ing at any one period. The original regiftry, which is a kind of 
duplicate of the certificate, was produced; and the certificate itfelf 
being in the pofleffioh of the Defendant, it was in his power to 
produce it and Ihew that thd Plaintiff’s evidence rdfpedting the 
certificate was not corredl, if that had been the cafe. 

Chambre J. .There is an effential difference, as I conceive, 
between th^ mode of proving a very general or a very minute 
^efeription of a written inftrument. The rule undoubtedly is, 
that no evidence can be received of. the contents of a written 
inftrument but tfie inftrument iffelf. But in this cafe the Plaintlffa 

c 

declared in trover for a written inftrument deferibing it generally, 
and not referring to its contents, of which evidence could not have 
been received, as* no notice had been given to the Defendant t& 
produce the inftrument itfelf. I think therefore the evidence was 
properly admitted. • ■ 

5 Rule dirchargedk 



>47 
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ExGOTt V. TnOMPsoif. 


■'jjJ'HlS of ajump^ .Xnpdi at the laft afTizes for 

Cambrtdgejhtre before Mr. Juftice Crof^ when a verdiA was 
found for the Plaintiff with. 63 /. 7 /. 6 damages, fdbjedi to the 
opinion ^pf the Court on the following cafe. 

, . “ By three a€ta of Parliament of x\x& j,^ Ceo. 2. the 13 ( 7 ro. 3. and 
the .37 3. certain perfons by name, and all perfons qualified 

as the faid ads dire< 9 :, were appointed commiflioners for draining 
certain feij lands in the ifle of Ely in the county of Camhridge^ 
called Bttrnt Fen JirJl Eljlrict^ and by the provilions of the faid 
a<£l8 the commiffioners are empowered to crcd certain toll-gates, 
and take and receive certain tolls in the faid fen lands, and the tolls 
are vefted in the commiflioners and their fucceffors. On the 23d 
June 1 798 the commiflioners let the fdd tolls to the Defendant for 
three years, who thereupon figned a certain paper to the following 
purport : , . 

“ June 23d 1798. Now to be let the feveral tolls of Burnt Fen 
JirJl Dijlridl^ with the toll-houfe. 

June 23d 1798. “ i*do hereby acknowledge to have hired the 

above tolls for thtee years by private contraft, at one hundred 
** and forty- five pounds per annum^ to be paid to the treafurer of 
“ the commiflioners at his houfe in Ely, by twelve equal monthly 
•“ payments hi each year, the firft payment to begin and be made 
on the 24th day of Jidy next, ' as witnefs my hand, John 
“ ’Tbompfan'' •_ \ , ‘ 

The Plaintiff was on the faid 23d June 1798, and ftill is trea- 
furer to the faid commiflioners. The treafuler is the officer of 
the commiflioners appointed under the a£i of Parliament with an 
annual falary. The Defendant immediately entered into the receipt 
of the tolls, and continued to hold and receive the fame during the 
faid three yea.rsj ; and during that time paid to the Plaintiff as trea- 
furer feyeral Turns, on account of the faid rent, but the fum of 
63/. yr. (yd. ftill remains due, to recover which this adJibn is 
brought. The declaration, contains fpecial counts on the agree- 
ment of the 23d 1798 and counts for money paid, money 

^ent and advanced, money had. and received, and oil an account 
Rated.” 

V0L.III. Qjl 
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The quedion for the opinion of the Court waa, Whether under 
the circumftances the Plaintiff was entitled tQ recover ? If he was, 
the verdiA to ftand^ if not, a verdi£t to be entered for the Defen* 
dani. 

JViUiamt Serjt. for the Plaintiff. The queftion is,. Whether the 
treafdrer of the commhBonera be entided to maintain this aflion? 
which mud: depend upon this, Whether any contrad were made 
with him by the Defendant ? The Plaintiff was the agent of the 
commiiSoners, and the'terms of agreement (igned by the Defen> 
dant import, that in confideration that the commilHoners had let 
the tolls to him, hie undertook to pky the rent to the Plaintiff, wlio 
Was their agent. Such a confideration is fufficient to fupport the 
promife ; for if A, in confideration of fomething received from B. 
promife topay to C. this is a good ajfumpjit to C. If there be a con- 
fideration for the i^umpjit it ceafes to be nudum paSlum^ though 
that confideration arife from a third perfon. Gilbert v. Ruddeard^ 
Dy. 272. in marg. 2 )j/bom v. Denabie, i Roll, Ab. 31. If the 
perfon to whom the promile is made be authorifed to give a dif- 
charge it is fufficient. If, therefore, the Plaintiff be fufficiently 
defeiibed in the agf^ment, he may well maintain this a£Uon. 
Now the cafe ffates, that at the time When the agreement was en- 
tered into, he was treafurer to the comxniffioners, and that he 
continued fo when the a£lion was brought, and though he be not 
mentioned by any other than his name of office, being deferibed 
as treafurer, .yet the tulc applies id certum ejl^ quod certum reddi 
p<deji. The promife was not made to any perfon who might be 
treafurer for the time being, for fuch a promife would not be good 
inlaw, but perfonally to the Plaintiff by the defeription of treafu- 
rer, and the law will not intend a promife to be bad, if by any 
inference it can be made good. Thus if a bond be given to A.^ 
jS , C., and D., churchwardens and overfeers of the parilh of Z., 
and they go out of office, the a^Iion op the bond mull: be brought 
in the names of C., and D., averring that they were church- 

wardens and overleers at the time whin the bond was given ; for 
the bond would x)ot be good in law tmlefs it were made perfonaUy 
to them. Upon the fame principle if a bond be given to the 
churchwardens and overfeers of the parilh of £!., as the bond can 
only be good as a perlbnal obligation to thole who at the time 
when the bond was executed filled the offices of churchwardens 


and overfeers, the law will intend that the bond vras given to thofe . 

petffinsj' 
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IMrroae, «ad th«y maul’ maiatdn the adUoa, ayerring themfelves 1802. 
20 be the fame perfons who filled thole ofUces when the bond was TkooTv 

Tko«;..ov 

Selion Serjt. ccmtra was ftopped by the Court. 

Lord 'Ai.VANLiY Cb. J. It is not n&elTary to difcufs whether 
if let land to in coniideration of which the latter promifes 
to pay the rent to 'G, his executors and adminlftrators, C. may 
maintain an adlton on that promife(tf). i have little doubt how- 
ever that the afition might be maintained, and that the confide- 
ration would be fufficient ; though my brothers feem to think 
dt^erently upon this pohl^ It appears to me that C. would be 


{a) Thit very point trofe 111 iMoiberv*. 

8 Moii. 1 15. where the Plain tiff *t at- 
loroey had made a leafe by indenture io the 
Defendant in bis own name* rendering rent 
U3i* the Plaiptid^* whom the Defendant co« 
eienanied to pay ; but the cafe appeari to 
have been adjourned after argoment with* 
out any dccifion. It is faid by iMinn J. 
in Gilley v Cophy^ 3 139. that when a 

deed is made sMUr partis a dranger feall not 
take advantage of a covenant rohde for hit 
benefit, but where it is not made inttrpsiries 
he may, whether the deed be indented or 
not s for this he cites Ciohr v. ChtU, HiL 
24 and 25 Car* 2. B* R* whkli was «n ac« 
tion on a charter-party indented in chefe 
terms* ** this indented chirter-party wit- 
neffetb, that Bindley^ vazSi^T and part-owner 
of the fbip, with the confenc of Cffier* the 
other part-owner, hath let the ihlp to C bi/d 
on fuch a voyage and CbJ/d corebanted 
with Bindley necnon with Cookir to pay 306/. 
and it was held that might, main tain 

the aflion. Lord lieh alfo, in Saltrr v« Kidg- 
lyt Carth If. held that one party to a deed 
could not covenant with another who was no 
party, but a mere granger to i^ ^ $0 where 
a bill wasfealed in this xnanner* •* reccivtd 
of wf. to the itfe of and C* eqndiy to be | 
divided, (Q be repaid at fuch a tjnM to th| ufe | 
cf B. and h was re/blved tb.at B* and | 
C. might each foe for 20/. v, Sher* j 

Eiw^ jzg, a^rmed in eiror, Te/^* I 
2 3. put where a bond ^as made to dl, for j 
the benenc of B,» it was adjt^ged the latter 
cotfid neither fue upon it nor rHeafe it, he 
not .beifli; party tp the bond, r, IVard, 

2 Lev, y id* itiam % 623» With 

refpefl CO tbc right cf a third perfon to fuc 
upon a parol prom ife made to another for 
2 


has benefit, there is great contradiAion among 
the older cafei, all which are collefled 1 yits^ 
Abr, fo, 53 J. to 337 « ASiUnsof AJump/$t^ (Z). 
Botin Du$Un v, Pa#//* Mizb, 29 Cur. 2. B R. 
2 Lev, aio. I yent, 318.. S. C. Sir T, Ray, 
302. 8.C andSir 9 ".y 0 ir#/,fO 2 .$.C. theppinc 
feemito ^ve been very fully conildered apd 
verydblembly decided. There the fathered 
the Plaintifi^*! wife being feifed of a wood* 
whidi he Intended to fell to raife forcucea 
for younger children, the Defendant beipg 
hii lfeir, iii€0|ifideration that be would for- 
bear to fell it promifed to pay his dioghier* 
the PLdptiff’a wife* iooo/» f«r which the 
adtoii was broaght ^'^and it waa held that 
the FiaiatifiTmight well maintain the aftion. 
Which decifipn was afiiiriiied in th|| JBache- 
quer-t^hamber. * In chat cafe, indeed, fp^e 
Brefs waa laid upon the nearnefs of rela- 
cioi^ip between the FfftotiB *$ ;wile 
father* to whoinj^he pw ucea made ; bi 


cr 


at 


another cafe has fintt occurred to which that 
rearofi does not apply. In Martyn v. Hinde, 
Ccvfp* 437* the* Plaid tiB declared egainB 
the Defendant, reflor of A, vpon an infiru* 
meat id writing, dated, whereby the De- 
f€%dvitprmifid tbe y/aine^ to retain ksm at 
Curate till, and to aliow him $0/ per 
anHutni the fnfirumeni produced in evidence 
was a certificate addteffed to the where- 

by the Dafendant nominated the Fiaintift'his 
curate, and promtfed to allow him . 50/. p/r 
annum* Upon this evidence the Fiainiifi* 
was; after argument, iitid ehtiHed to re- 
cover pgainfi the Derpadnau Spi%jaar<b^ 
iupon y. J^renn, ante, vol* I. p. 101. in 
noth. J«d/rr J.eaprc&y fays, Ifonc per- 
fpn makes . a promife to another for the be- 
nefit of a third, that third may maintain an 
adiQii upon it.** 

only 
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only a truftee for who might for fome reafon be defiirous, that the 
money (hould be paid into the hands of C. In cafe of marriage it is 
often neceifary to make contradls in this manner, and the perfooal 
adtion is given to the truftee for the benefit of the feme covert* But 
■in the prefent cafe the agreement is, that in confideration that the 
commiflioners have let the tolls to the Defendant he will pay to their 
treafurer. Now it is faid that this amounts tO a promife to pay to the 
perfon who was the treafurer at that time; but I am clear that fuch 
was not the meaning of the inftrument, and that if the Defendant 
had been removed from bis office it wouW have been a payment 
which would not have availed the Defendant if he had perfifted to 
account, with the prefent Plaintiff. The manifeft intention of the 
agreement was, that the Defendant fhould pay the money to any per- 
fon whom the commiflioners fliould choofe to make their treafurer 
for the time being ; but by law a debt is not fo affignablc (a). 

Heath J. I am of the fame opinion. It appears to me that 
the appointment to pay to the treafurer was meant for the benefit 
,of the commiflioners, and they alone can fuftain the adxion. 

Rooke J. I think the contract was made with the commif- 
fiohers. 

Chambre J. .The contiadi is to pay to the commiflioners 
through the medium of their officer. 

' , Judgment for the Defendant. 


{a) In Fenntr y. Mean, 1 BL 1269. the 
^IDgoef of a re/pcfidentia bond made to one 
Cox, witli an irdorfement by the obligor 
declaring tbr.t he would pay it to atSy af- 
iip,nee of Cex, was held entitled to recover 1 
againft the obligor of the bond in afumffii, j 


But in that cafe the right of a£lion upon the 
ajfumfjtt never could accrue to moie than 
one perfon, tne perfon w'ho Ihouid be the 
alSgDce oiCGx\ whereas ihc a'^reeincnt in the 
principal cafe prcTefiVs to give the faiuc right 
of to a fucceiHon of trealurcrs. 


Cook and Another v. Batciiellor. 

rr' HIS was an aflion on the cafe for defamation brought by two 
perfons who were co-partners in trade. The declaration ^ter 
ftaiing that the Plaintiffs carried on trade in partoerfhip as wpol- 
ftaplers, and as fuch had conduced themfelves with honefty and 
made great profit, alleged that as co-partners they had boiight a 
quantity of wool, to be weighed by themfelves and paid for ac- 
cording to weight, which they weighed fairly, but that the De- 

7 fondant 
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fendatit i^akittg of thm in thor tra% wdgbiog tli« 

faid wool faid ** wboo tbe if^d a pound 

weight concealed under <he braft wdlght;'* (here were feverat 
counts varying the expreifiona, and the dedlaratioa concluded with 
an avermaxt that fcvend perfons (naming them) had in coafe- 
quence of the fpealcing the iaid words refu^ to hava any further 
>dealtfig with the Plaintiffs. Tojhie declaration there was a general 
^demurrer and joinder therein, 

Bayky Serjt. in fuppart of thedeannitter that this a^on 

could not be maintained two {rerfoas jointly. Although 
might be faid that as it was averred >tha$ the fpedal damage bad 
accrued tonhem in their trade, they ought to bring the aOioa as 
oq-partnets ; yet to this it ought be anfwered, that as the words 
were %oken of them in their trade, they were aAienablein them- 
fdves, and the fpecial damage need ool; have been proved. 

Sellon Serjt. was proceeding to argue in fupport of the declara- 
tion, but 

TbeiHourt were of opinion that the a^tpn was well hrooght by 
the two Plaintiffs, and Heiitb stXiA Rooke Js. referred to a fimilar 
cafe of January and Another v. Spinesy in which the fame point 
was brought before this ^urt fome years back, When ^e adioa 
was held to he maintainable. 

Judgo^t for the Plaintiffs^/?). 


1802. 

Cook 

BATCHSt.* 
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(«} With refpofl to ferarKl perfoM futog or of Mk Ser)t. VTUIiami oa fltmftin y, Utbt» 
4)eiDg Aicd jointly WlUaeou fee the . oote 


Rex V. Peirin© and Another, late Sheriff’ of iaodSai; ji%* 4 th. 

A Rttle ni/9 was obtained on a former day for letting aiide an Amie forta 

— . . « , r y • atttchment 

attachment which had iffued agamK the meriff ‘of London in agaioft the 

•a caufe of JV^n r, BarnarJ, ‘ The, Defendam in the original Srio^qg^r* 

adrion liaving been airnffed*!*! the 4aft long vacation, on a writ 

weturnsMe the^firft letijrn of paid into the hands 

«f the !ffierljff*s officer ^e fum of 205 ^ and the colb. Cn the Ath N$vmltr, 

NovdoAer theffwriflrto return the writ which • ?Kh»«.t wt 

was complied wiihi on the a 3 th t^wmber he ruled the Iheriff to £ 1 ?^ oi'thJ 

the of (bf Coart held the fberiff dlfcliftrgcda and fot the actachMoc aUe. 

VWL.III. Rr Wng 
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1802. bring In the body, which rule exinred on the 17th, ^ asdi this not 
being complied with, a rule was obtained for ah attachment upon 
P Rsiwo, the 19th, but at the dcfirc of the iheriff’s officer the attachment 
was not then fued out, nor was it fuetl out and ferved on the 
ffieriffi until thO 9th of M^hTi& foUoW'lhg. 

Serjt. i» fuppiort of thO rule now contended that the 
Plaintiff by delaying to fue out the attachment for To long a time, 
and by giving credit to the officer had difcharged the iheriff. H e 
cited Tht King v. The Sber^ ^ Surry, ^ TiR. 4$^, where the 
fheriff having returned cepi torfus on tbe 30th of January^ and 
the Plaintiff delayed to rule him to bring in the body until Michael- 
mas Term following, ^hen both the bail were infolvcnt and the 
Defendant had abfeonded, it was held that the fheriff was dif- 
charged. " 

Bejl Serjt. contra urged' that the attachment, though in point 
of form a proceeding againft the fheriff, was in fa€t a proceeding 
againft the officer from whom the fheriff always takes fecurity. 
That the cafe cited was diftinguifhable from this, fince the Plain- 
tiff there had negleded to give the fheriff proper notice to bring 
in the body of the Defendant, whereas in this cafe the fheriff, 
after having been regularly ruled for that purpofe, had neglected 
to do his duty. That as the fherifiTs officer had omitted to take 
a bail-bond upon the arreft, the Plaintiff vaas deprived of any 
a^ion againft the bail, and the fheriff ought to be anfwerable for 
the negleft Qf his officer: and that unlefs the attachment was fuf- 

' u 

fered to iffue againft the fheriff the Plaintiff would be without 
remedy, for no adion could be brought againft the fureties of the 
officer except in the naine of the fheriff, ^and no fuch adion could 
be maintained unlefs the fheriff were damnified by being obliged 
to pay^ the money vender the attachment. , He therefore propofed 
that the fheriff fhould pay the money and bring an adion agaioft 
the fureties of the officer, and that the Plaintiff fhpuld indemnify 
the fheriff againft the confequences. 

The Court were of opinion that the Tlaintiff had difcharged the 
fheriff, and that the attachment therefore inuft be fet afide. At 
the fame time they obferved, that if there were any cpyenant on 
the part of the fureties, that the officer fhould account for all 
monies received, or any other matter of which the Plaintiff could 
take advantage by fuing in the fheriff*8 name, he ought to, be ajC 
liberty fo to do on giving the fheriff an indemnity^ * 

Accordingly the rule was made abfolute on thofe terxios. 
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Orton v. Knight. 


May 24tli. 


was an applicatloq tp fet afide a judgment entered up on 
** a warrant of attorney for fecurtng an annuity. 

The mdmorial dated an indenture made between Thomas Kkigbt 
of the firft part, yofepb Ford of the fecond part, and Welles Orton 
of the third'part, and after fpecifying the greateft part of the deed, 
further dated that it contained a declaration and agreement that the 
judgment to be entered up ihould be only a collateral fecurity for 
the annuity, and that no execution Ihould be ilTued thereon until 
default in payment thereof by the time and in the manner therein 
mentioned.” The memoiial further dated a bond given by 
mas Knigbt ztidi Jo/epb Ford as furety, and Hkewife 

a warrant of attorney to confers judgment againd Thomas Knight 
and JofephFord; and then proceeded thus: “And which faid 
indenture was executed by the faid Thomas Knight (omitting the 
name of Jofepb Ford) and Welles Orton^ in the prefence of Richard 
Brewer of, and George Hargrave of, Idc. and the dud bond 
and warrant of attorney were alfo feverally executed *by the faid 
Thomas Knight and Jo/epb Ford xtfytOiwdiy^ in the prefence of 
the faid Richard Brewer and George HargravCy who were accwd- 
ingly the fubfcribing witnefles to the execution of the three faid 
feveral indruments refpedively.” The indenture it^lf contained 
a provifo that execution ihould not b& idiied upon the judgment 
until 2 1 days default after the days of pay ment. 

Bejl Serjt. (among other things) objeifted that although the me- 
morial dated the indenture to have been made by three perfons, 
w%. Knight^ Fordy and Or/o», yet that it did* not fpecify who the 
witnefles were in whofe prefence Ford executed that indrument ; 
and he cited Hart v, Lovelaccy <5 ST. J?. 471. where the memorial 
of an annuity, which dated thair the feveral fecurities were exe- 
cuted in the prefence of and W, M. “or one of them,” 

was held bad for the uncertainty with which the witnefles were 
defcribed. 

- Shepherd Serjt. contrdy infided that it is not neccflaiy t© date 
fpecifically the witnefles in whofe pr^cnce each of the parties ex- 
ecuted, but that all the information is conveyed which the ad 
requires if the memorial ftat© all the perfons who were fubfcribing 

To writnefles 
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after defcrib- 
ing the par- 
ties to the 
deed and the 
contents, 
ilate that it 
was executed 
by A and C, 
in the pre- 
fence cf £. 
and it 
will be no 
ot-j-dlion 
thatJS. alfo 
executed ic 
in the pre- 
fence of the 
fame partie?. 
For it is fuf- 
iicienc if the 
memorial 
(late all the 
fubfcribing 
witneiTcs 
without fpe- 
ctfying wbac 
fignacurea 
they refpec- 
lively atteft- 
ed. 

If the ine^ 
mdrial onfy 
fiate the time 
at which cx* 
ecoflon may 
be Aied put 
by word# cf 
reference to 
the deed, it 
it fatah 
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iSos. untnefles to tb« deeds; tliat no other perfons attefted the deeds 
OaTw*^ thi«€a& bat the two perfons who wei« tneotiooed in the roemof 
SNioHr. would have been quite fuffident if the memorial 

had ftated generally Ihat they were the fublciibiag wimeifes. 

Cwrt were of opii;i<m that as the names of all the perfons 
who attefted the infirument wem fpecified, the objeft of the ad; 
had been cotnpUed mth («)« 

JSffi then objeded that the time at which enscution was to be 
iflued upon the judgment was not fuffidently dated upon the me> 
morialy the agreement for this porpofe being only dated by words 
of reference to the deed t for which he dted Ctmmnghcm v. Mae- 
Juasuct off/r, vol. e« p. 598. 

And The Gmrt thinking this objedion fiualy made the rule ab* 
iokite for fetdng afide the judgment. 


(a) But it fecffls |ti*t when the ftme wit- 
neiTei itteft fmral InBrumenu. it will not 
be AiSdc&t if the mmerial gidf nentioe 


their names as witneAcs to one* hruOm 
?• Ifaaa^ atte, voL i. p. 451. 


x6tb. Sir CHJbULSs Marsh Knight and Another v, MARTmoAi.E. 


The grantor 
of an an. 
jiuity having 
agreed with 
the grantee 
IQ redeem » 
drew a bill of 
exchange hr 
5000/. at 
three'yeara, 
which the 
graatee dif. 
counted in 
the followbg 
manner 4 he 
took 4083 4 
8 i/. as 
the amount 
of the pnr* 
chafe-money 
and arreersy 
advanced 
166/. 13#. 

4 d, to the 
grantor in 
caflt, nod 
took 7504 
as intereft for ^ 
three years 
upon cooo/. 
-4leQthat 
the tranfac* 
tion was ofa* 
rioois 


D ebt on bond. The Defendant, after craving oyer of the 
bond pleaded nea e/l faSum^ and feveral fpecial pleas of ufury. 
The caufc was tried before Lord Alvatdey Ch. J. at the Wejtminlier 
Sitdngs after laft Mxebadmas Term, when the jury found a verdid 
for the ^aintifisy fubjed to the opinion of the Court upon a fpecial 
caie; at the fame time dwlsring that <hey believed the Pl^ntiflT 
Sir Charlu Marjb did not think that be wSS ading contrary to 
law. 

The material fads of the cafe were as follow In April 1790 
Colonel Roherf Wood had granted to the PlaiadfiT Sir Charlet Marjh 
and Henry Deane (iince deceafed)' annuides to the amount of 500/. 
in confideration of 3,500/. paid to thepi by the faid RxAeri Weod^ 
which annuities w^e redeemable on payment of the original eon- 
fideration«money, and allb arrears, cofts, charges, and expenees. 
in June 1792, the anndities not being regularly paid, Goloael 
Jteod applied to the Plaintiff Sir Chirles Mar^ and the lidd 
Henry Deane to oegodate a bih in order to redeem the laid an- 
nuities} and on the 1792 the nahuiffSir Cbarlee 

S Marjh, 
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Marjby in confequence of a letter^ from the faid Henry Deane^ 
met Colonel at the houfe of Betyamin Martindale and 

ward Fitcb \n, St.yanus's-ftreet^ Wejlminder^ when a bill of ex- 
change, which Colonel brought with him to the meeting, 

was produced by him, and Charles Marjb igreed to difcount it, 
which bill of exchange was as follows :, 

“ Sirs, B^jndon^yune 

At three years after date pleafe to pay Sir Charles Marjb^ 
Henry Dedne Efq, and Company, or order, the fnm of five then- 
fand pounds, value received by 

Your bumble fervant, 

5000. (Signed) Robert Wood. 

To Meflrs. Benjamin Martindale ^ 

Fitcht and Company. Accepted, M. & F.’* 

The 5000 /. was made up as follows : 

Purchafe of the annuities - - - 3,500 o o 

Half a year’s annuity due - - - , 350 *0 o 

For redeeming the annuity without notice accord- 
ing to the condition of the deed - - 250 o o 

Two months’ annuity due - - - 83 6 8 

Paid by Sir Charles Marjh to. Colonel Wood va Cafli 1 16 13 4 

^ -r ■ » 

4,250 O O 

For difcount for tfiree years on 5000/. - - 750 o o 


1803. 

Marsh 

JO 

Martin. 

DAtS. 


• 5000 O O 

At this meeting of the 21ft oiyune 1792 Sir Charles Mar/hy 
having the biH of exchange, defired that he might have a bond in 
the place of it, thinking that a better fecurity; and accordingly a 
bond was prepared and given infiead of the bill of exchange, 
which, together with the annuity deeds, was’delivercd up by Sir 
Charles Marjh for the .bond. The bond was a joint bond by 
Colonel Woody Benjamin Martindaky and Edward Fitch y for 
40, coo/.* conditioned to 1be void on payment of 5000/. on the 
2tft of 1795* “ without any intereftfor the fame, and with- 
out any dcdudlion or abatement whatever.” Sir Charles Marjh 
had no attorney or folicifor or man of the *profeffion prefent on 
his behalf. In June 1795, Colonel. being then abroad, it 
was agreed by the Plaintiff to accept the bond mentioned in the 
dedaratbn (which was a joint and Ycveral bond) from Benjamin 
yoL. III. Sf Martindaky 
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1 8o2»- Martindalt, Edward the Defendant yolm Martlndak^ in 

lictt of the firft mentioned bond of the a i ft of yune tjgi. 

The queftion for the opinion of the Court was, Whether the 
jjAi.*. verdift ought to ftand ? ifnot, anonfuitto beentered.‘ 

Sprjt. for tjfie Plaintiffs. ^In this cafe thei'i was no cor- 
rupt agreement within the meaning of the ftatute of for it 

was either a common tr£i&radion«>f dlfcount within the protedion 
of the law, or a purchafe of an annuity upon terms. - ifti The 
fum of 750/., which was deduded for difcount, amounts to no 
more than legal intereft upon 5000 /< for three years; and though 
it were taken in ad-vancci yet that is the ordinary mode of dif- 
count pradifed by the Bank of England ; and if the bill in this cafe 
had been of a fhorter date, no doubt could have been entertained 
upon the fubjed. But the mere length of time cannot make any 
difference in the cafe, if the agreement was not corrupt and in- 
tended as a coyer for taking more than 5/. per cent.\ for many, 
bills ij| the courfe of trade are drawn both from India and Africa 
of a date nearly if not quite as long, and yet the difcount of fuch 
bills has never been deemed ufurious. In the cafe of Sir B. Ham- 
mett y, Teay ante, vol. 1. p. i$i, it is faid by Eyre Cb. J. that 
where a party on a contrad for a loan intentionally takes more 
than 5 /. per cent, per annum for forbearance of that loan he is guilty 
of ufury, but that whether more than 5 /. per cent, is intentionally 
taken upon any contrad for fuch forbearance is a mere queftion 
of fad for the conlideration of a jury, and muft always be colleded 
from the whole of the tranfadipn as it paffes . between the parties.” 
Now the jury in the prefent cafe have exprefsly negatived any 
iiMenuon on. the part of the Plaiotiff 10 ad corruptly ; and indeed 
it appears from the cafe that tl^e note was difeounted for the ac- 
commodation of C^onel Wood, sdly. The tranfadibn does not 
amount either to a Ipah or forbearatme of money, but merely to a 
purchafe of an annuity upon terms;- Cqjond Wood might have had 
a right to redeem the annuity upon payipent of a certain Asm ia 
ready money ; but as he made no offer of that Jcind, he muft be con- 
sidered in the fame light as any other purchafer of an annuity, 
from whom the vender may require fuch terms as he thinks pro- 
per without incurring die guik of ufuty. In the cafe of 
V. Barjlow, 1 Luiw. sly f . the Piaintfff declared that in cpnlidertittoa 
that he had deUvered tp the Defendant hammered iUver money ia 
Slumber and mii io the ammmt of 300/. the Defendant promifed 
at the end of eight months 40 pay 3004 in Hew mUfed money," 
tpgelher with 4 /, loj, for intereft or conliderktion for every i<>o 4 

' . of 



IN THE FORTt-SEGONB YEAR OF GEORGE III. 15 

oif the old hammered money | and <bc Court were of optnion that 1 802. 

there was no loan, and that without a loan there could be no 
•nfury j and it was fai.d thit if a man have great occaEon for MaiTtim 
guineas, and can make a great advantage of them, and for this »*«■«• 
ipurpofe give another money beyond their vafue, this is no ufury. 

So in this cafe, if there was no loan, the tranfaStion cannot amount 
to ufury, though more was given for thi annuity than it was 
really worth. ^ 

Bayley contrti, AlthougTi it be lawful upon the difcpunt 
of a bill ofwxcbange to take interefl; upon the whole amount of the 
bill at the time when the money is* advanced, yet that practice 
muft be confidered as an exception to the general rule of law, 
and mnft'bc confined to tranfadions upon bills in the ordinary 
Gourfe of trade. It has not been found by the jury, that this bill, 
which is for three years, was difeounted according to the ufage 
of trade ; and it is too much to infer that becaufe bills in the or* 
dinary courfe oP trade 'may lawfully be difeounted in the man- 
ner above dated, a bill for any period of time may be difeounted 
in the fame manner ; fince the confequences of fuch a do£lrme 
would defeat the provifions of the datute. Suppofe a bill for 
io,poo/. at ten years to be difeounted in this manner, the intered 
for that period would amount to 5000 /. confequently the lender 
would advance but 5000 /. and at the end of ten years would 
receive double that: dim and if the bill, ioAcad of being drawn 
for ten years were drawn for twenty, the intered would amount to 
the whole fum of 10,000/., and the lender would have nothing to 
advance, though he would be entitled to 10,000/- at the end of 
the time. It is true that the receipt of intered before it becomes 
due without any previous agreement to that edeA does not 
-amtmnt to ufury. Hawk, P,C, b. i. c. 82. f. 14. ed. 3. But if 
the agreement be that the lender fhall dedu^ the intered at the 
time when the money is advanced, the fum really forborn is not 
the whole fum mentioned in the bill, and therefore it is ufury. 

Barnes v. WorledgCy Noy. 4K ITelv. ^o. S. C. Cro, Jac. 25. S. C. 

JWoor, 644. S. C. and cafej Hoy. 171. adly, It is con- 

tended that this wiss a mere re-purehafe of the annuity upon terms. 

It vis true that Ske Charles Matjfh ynsii not bound to agree to the 
redemption of the annuity unicfs ready money were paid, but it 
appears by the cafe that be did agree to the re-purchafe ; that the 
tenas of redemption amounted to 4,083 /v 16 s, 8 </.‘ and that Sir 
sClmrles *664 13 x^ 441^ in money, maki^^ together 

. S' •' the 
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1 8o2i the fum cf 4,250 /. This is all -that was advanced to Colonel Wood^ 

Marsh and yet intereft was taken upon 5000/. The Aim of 4256/. bd- 

Mai^tin- came a debt due to Sir CbarUs Marjhy and the taking 750/. for 
BAtB. forbearance of ^hat Ami, was uAulous. , With reipea to the 

intereft, if a perfon by miftake receive more than 5 Uper cent, it will 
not amount to ufury i butf if |ie agree to receive roore than that rate 
of intereft the refervation will be illegal, and will vitiate the fccu- 
rity, though be may not be aware that he is contravening the flatute. 

Cur. adv. vult. 

The opinion of the Court was this day delivered by * 

.Lord ALVANtEY Ch. J* The queftion in this cafe arifes on 
the validity of the Hr A bond ; in lieu of which the fecond bond 
was given (a). It is contended on the part of the PlaintiA', that the 
tranfa^iOn as it appears upon the cafe, is neither more or lefs thaa 
the purchafe ’of an Annuity, and not in the nature of a loan or 
Aim taken for the forbearance of money due: and if that could be 
made out the PlaintiA* would be entitled to recover. It is alfo 
contended, that at all events the negotiadon of the bill of exchange 
was atranfadion in the uAial mode, in which all perfons poAefled 
of bills of exchange have been permitted to difcount them ; in 
which cafes the intereA is always deduded from the money ad- 
vanced; It certainly has been determined that Aich a tranfadion 
on a hill of exchange In the way of trade, for the accommodation 
of the party deArous of raifing money, is not ufurious, though 
more than Ave per cent, be taken upon the money adually ad- 
vanced. In fuch cafes the additional Aim feems to have been 
confidered in the nature of a compenfation for the trouble to which 
the lender is exposed: and ualefs that indulgence were allowed, 
it might not be worth while for any merchant to difcount a bill. 
If, therefore, nothing more has been done in this cafe than what 
always has been done by way of accommodation among.merchants, 
the tranfadion was not ufurious : but the rule muA be conAned 
Aridly to that fort of tranfadion j for if difcount be taken upon 
an advance of money without the negotiation of a bill of exchange 
it will amount to uAiry, as appears clmrly froin the cafes which 
were cited in the argument./ r;^e muA therefore conAder what 


{a) The Utter bond being a fubllitution 
for the hrfl bond, which firft b 0 s 4 Was given \ 
by way of fubdltution for the bill on which | 
the ufary arofe, and the - whole tranfadion ; 
being between the original partieii the Utter 


recoriiies were infeded by the infirmities of 
the former. Cuihhriv^ 8 T* iS. 390* 

But if the latter fecurities had been given to 
an mdorfee^of the bill wiihont notice of the 
St would have been otkerwife* /diV. 
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Tvas the*r^l tnmfadioa between the parties. I Rated to the jury 1 Soz. 
that if a man agree -to take more than five per eenu for the forbear- 'wTtirf 
ance of m.one7y the -law (j|jedare8 that fuch an agreement is corrupt 
-within the Ratute of Anne^ whether the party* thought at the time 
that he were ading contrary to the ftatu^te or not. And though 
-the jury have ^ouhd that Sir C'j&<7r4vM3f^dld not think that he 
was adingt contrary to law, there is nothing in that finding to 
•prevent us from examining the traafadlon and declaring it to be 
corrupt if it appear to.us to be fo in point of law, without fending 
^the cafe back to a jury to find <the corruption. It was however 
contended, that the tranfadion.was to all intents a purchafe of an 
annuity ; and .this certainly was the firongefi: ground which the 
PlaimifP could take, for it -has been determined in all the 
•cafes .upon the fubjed, that a purchafe of an annuity, however 
■exorbitant the terms may be, can never amount to ufury. But if 
-the tranladion refpeding the annuity be only a cover for the ad- 
•vancement of money by way ofloan, it will notexeqopt the leader 
from .the penalty of the fiatute, or prevent the fecurities fimm being 
void. Then is this-tranfadion the purchafe of an annuity or is it 
not ? I admit that if the annuity had been irredeemable, the Plain- 
tiff would have had a right to fay -that he would not fell it under 
■500a/. But here Colonel was entitled to redeem the an- 
nuity on payment of thefeverai fums ftated in the cafe, amounting 
to 4085 1 . 6 s. 6 A. It was then propofed that Sir Charles Marjk 
(hould advance 166/. 13 /. 4 </. making with the purchafe money 
of the annuity 4250 /., and-that he (hould difcounta bRl of 5000/. 
at three years. What is this but forbearing for three years to take 
the fum-of 4250 /., for which forbearance he wasto receive interefl; 

•on 5000/.? The jury were imprefled with a notion that a bill 
-at three years was fuch a bill as no reputaNe nan wonld difcount; 
though it wasfaid thatfome Eqfl India bills of two years’ date had 
-been difcouated. Indeed Lord -Chief Juftice feems to have 
thought that the -length of the dijl:e of a bill was fufficient to afford 
a prefumption that the difcount was intended as a cover for a loan. 

And if we confider the effed of difcounting bills at very long-dates, 

•the ftrength of this prefumption will be mamfeft ; for if the pradice 
be cabled to a great length, the intereft will annihilate the prin- 
cipal. I think therefore, that the difcount of fuch a bill as tliis, 
not coupled with the tranfadion refpeding the annuity, would 
ihave been almoft fufficrent to have afforded a prefumption of 
VoL. HI, Tt ufury; 
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» 

ufury ; but coupled as tt is with the r^emption of this annuitft 
it is impolQible to wink fo hard as not to fee what the real tranf- 
adion is. Then why was not the bond, given in the firft inftance 
inii&ad of the bill of* exchange ? The reafon is obvious : the 750/. 
which was taken as intereft was not then due ; but by drawing a 
bill of exchange at three years for 5000/,. for the purpofe of being 
difeounted, and adding the intereil upon that bill to the 4250 /■, a 
capital funot of 5000 /. to be paid in three years was created, for 
which fum the bbnd could not have- been given in thefirfl: inftance. 
Some old cafes have been cited to (hew the opinion of lawyers 
upon ufury before the ftatute of ofane. The cafe of Barnes v, 
Worledge^ A’oy, 41. varioufly as it is reported in that bopk, and in 
Cro.Jac. 45. Yelverton^ 31. and Moor^ 644. in refped of the opi- 
nions of the particular Judges, feems to fhew that fo early as the 
time of y antes Fir ft, and before the prefent ftatute of ufury, it 
was confidered that if it were agreed th^t part of the principal 
fhould be retained at the time of the loan, or be paid before the 
expiration of the year, it would be ufury, becaufe the borrower 
would not have the ufe of the fum upon which the intereft was 
taken for the whole year. And the expreflion of Bopham J. in 
Dalton*i N^oy^ 171. is to the fame eSe(ft;. There is alfo a cafe 
oi Symonds v. Cockerillf Noy^ 151. which' is extremely applicable 
to the fecond point of this cafe. There a queftion having arifen 
whether a deed fecuring a rent charge were void for ufury, the 
Court agreed that ** if the original contra A was for to have a rent 
charge, that is not ufury, but a good bargain and pennyworth ; but 
if the party bad come for to borrow the money, and then fuch a 
bargain had enfued by fecurity, then that is ufury.” Let us fee 
then whether the ddftrine Md down in Barnes v. Worledge and 
jpaltonz cafe has been relaxed by modern decifions. In Mdjfa v. 
Daulingt 2 Sir. 1243. it was contended that a note for 200/. at 
three months, given upon the advance of 197/., and another note 
for 200 1 . taken at the end of the three 'months upon the advance 
of 3 /. for thofe three months, was notmfury, it being infifted that 
it was an abfolute purchafe of the notes : but Lee Ch. J. held, 
and the jury found, that it was not a purchafe but a loan, and con- 
fequenty ufurious. In Richards v. Brovon^ Orvep* 770. the tranf- 
adion in form was the purchafe of an annuity, but it appearing 
that in fubftatice it was a loan under colour of an annuity, the 
Court held it within the ftatute of ufury. In Lowe n. Waller ^ 

8 Dough 
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740., Lord A/flnj/SirW fays what is very applicable to the 
prefent cafe, “ No fliift will enable a naan to take more than legal 
intereft upon a loan : therefore the only queftion in all tbefe cafes 
is, What is the real fubftance of the tranfadlion ? not, What is the 
colour and form ? This is one of the (hongeft cafes of the fort 1 
.ever knew Htigated : it is impolTible to wirak fo hard as not to fee 
that there was no idea between the parties of any thing but a loan 
of money.” It is true that the cafes of Auriol v.^bomajy 2 T. R. 
52. and Sir B. Hammett v. Tea^ in this Court, have completely 
eftablifiied that in the difcount of bills a banker may take more 
than 5 per cent, if the excefs be* only taken to defray the expences 
of remittance, provided fuch excefs be reafonable,* and( that it be 

not a cover for ufurious intereft. In fuch cafes, therefore, the 

• ■ ■ ■ 

only queftion is, Whether it be areal difcount in the way of trade, 
or a mere loan of money ? In the prefent cafe, no man looking at 
the circumftances can ehtertain a doubt that the tranfadion was 
not a difcount in the way of trade, but was merely employed as 
the means of obtaining more than legal intereft. It only remains 
for me to notice the cafe oiTeoman v. Barfiowy Lutw, 2 ’ji. as to 
which I muft fay, that I do not quite underftand it, nor Ihould I 
have concurred in the jqdgment there given, although it proceeds 
on grounds which feem to be very diftiod from the prefent cafe. 
In that cafe I think It might have been inferred that the tranfadion 
was a colour for taking more than legal intereft: but the Court 
thought that it did not neceftarily appear that the tranfadion was 
ufurious, and therefore they gave judgment for the Plaintifti In 
this cafe we are of opinion that fufticient appears to Ihew that the 
agreement was corrupt in law, whatever the intention of the 
Plaintiff may have been. The bill of excbangf was given to fecure 
a much larger fum than legal intereft on the fum which would be 
due at the end of three years, and the bond, being given in lieu of 
that bill, is therefore void, . 

Per Curiamy Let a nonfuit be entered. 
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3 i(L 


Joseph Johnsoh v. John Johnson. 


A -ssuMPsiT 'for H)one]|^ had and received. 


A. by will 

ri'^vifed to re* 

/?. c.D. tnd The caufe was teied before Heath ’I. at the Summer aUizes 
c«u of uod Warvnck i8oi, and the Elaintifif was nonfuited. la Micbad^ 
ieiund"*;.*'* Term following* a rule mfi for fetting afide the nonfuit and 
vide the mo< havinc a new tvlH was obtained ; but afterwards, at the deiire of 

ifcy among . _ ^ , 

hii brotheri’ <fhe CoQit* it was agreed that a fpecial eafe fhould be drawn up, the 

cniidrrn. >maCeml fa£ts of whidi Were as foliow : 
fi.C.O.Md 
X, thclatter, 
being one of 
JS4 perfoni 
entitled un« 
ccr the will 
to a tbare of 
I he money, 

Avere pro- 
ccedinff to 
Jell when it 
was agreed 
by the three 
iirll truftees 


Wittiem JobnJoh <ii being po 0 efled for the remainder of 

a term of 1900 yeats of a houfe and little clofe in Rugby ^ by in- 
denture of the asd Augufi 17.6X, in oenfideration of an intendeJ 
marriage (afterwards fdlemnized) between himfelf and Anne Lang^ 
/try, alligned (he above premfefes to JobnWatk^ zx\A Jofepb John- 
fony their executors, adminiftrators, and affigna, in truft to permit 
the faid WURam yobnJhn tQ^ep^oj^t premiies for the remainder 
j ^ of the term if he fhould fo long livei reminder after lus death to 

and the o ^ 

other perfons bis intended wife for 'her lifij j and after her deceafe upon truft to 

entitled to 
ch? money 
thati?.^hoQ^d 
become the 
tpmehafer of 
rthe two .par* 
cels of land, 
paying 306/. 
for one and 
700 /. for the 
other. A 
conveyance 
was^accord- 
iogly prce- 
pared and 
executed by 
i?. and C. 
only, upon 
•which £0 
took poiTef* 
fion of (he 

lands, and - - - r 

paid Che per. the faid fettlement, I do give and bequeath all my rev^ruon, re~ 

chafj-money, 
which was 
divided 
among the 
icveral per- 
forms entitled 
under the 
%vill. £,, be* 
jng after- 
wards evi^ed . . . # . • 

from the fm aller parcel in conrequenceofa defefi in tbt tttle^wsved under thtrWfHt brought i« tAioa for 
.money bad nnd received againft one of the 23 perfons to recover the Chare of the fOOv/. received by him, it 
the fame time reftifiag 10 give ojp the.pmicl of land for which 700/* bad been paid. Held ihatht waa 
entitled to recover. « 

2 determined* 


permit and fuffer the heirs' of the body •of the faad Anne Langley 
by the fidd WiUlam Jehn/on lawfully begotten* to receive the rents 
and profits during the remrinder of the term ; and in default of 
fneh iftue, to permit the executors* adoriniftrators* and afltgas of 
the {&xA William Jobtfon to receive and take the rents and profits 
during the remainder of the term. This •deed aHfo contained a 
power of revocation to WUiiam JAenfin and Anne Langley during 
their joint fives. William Joknfonhj will* dated the 12th DeetnAer 
1732* devifed as follows : ** ifem* I do hereby ratify and confirm 
the fettlement of my. houfe in Rugby y wherein I now live, with the 
dlofe and appurtenances thereto belonging, made on my marriage 
with my prefent wife ; and fubje^ to fuch ufes as are contained in 


• V 

mainder* and intereft in the fame premifes unto Edward Bod/Rt^- 
toHy Thomas Walker y Jofepb yohnjon (the Plainriff ), and RbiUp WiU 
liamsy and to their executors* adminiftrators* and afligns* in truft 
that they and the furvivors, lAc. iball* as foon as the ufes. in the 
faid fettlement ftiall be ipent and laseciHed* or otherwiXe eitded and 



detemided) or at fuch time fooaer as they {hall think proper, fell iSoa. 

and difpole 6f my faid reverfion and rSmainder in the fame pre- johnwk" 

mifes for the heft ]^rlM # pitce^ be procured for the . 

fame, and fliall pay and dHpofe of the monies ariftng from futh 
faie unto and atnongft all and cv^ of my brothers’ and fiftef s’ . 
children; iiirhich ftiyi be Curviviiig, in e^dalihares and propprtioi^sii^’ . 

Attk after ' reciting in his; will that about the tbne of the indcfnrb 
of fields he had purchafed one yard-iaad in Rugby &a the ^ 
Temainder of a term of 5000 years, and that otf the late indofun; 
thereof there i^as awarded to him in fii!u>thereof a plot of- ground 
containing 16 acres 5 roods or thereabouts^ and tiiat be 

borrowed fome money oni bonds towards paying the pur- 
chafe thereof, he ** gave add bequeathed the fiud plot of ground, 

%vith the appurtenances, unto the, faid 7 *. A, and 

B, W.f their executors, admkiiftratexs, >andnfiigo8, for the refidue 
and remainder of the fjiid term, in truft that they fiuxildout of the 
rents and profits, and by mortgage of faid plot of ground, raife 
the faid principal money and mtereft winch Ihould be owing on 
the faid bonds, and pay - the fame in dtfcharge of the laid bcmds, 
and fubjedt to fuch charge fo'to be made on the faid lands, in truft . 

<'to permit and fufter the rents and profits ofthe famc 'plcM; of ground 
• to be received by his wife ^tme yobn/in xmtW his fon Thomas 
yohnfon ihould attain -21 ; < and as foon as he Ihould attain 21, in ' 
truft to permit and fufier the renta . and profits thereof no be re- 
< ctived by him during his life; and after his deceajOe, in cafe his fon 
; ihould leave any children, in truft for them ; bul^ in cafe he left no 
tchild, but-left a widow, then in truft that the vents.fhould be paid 
vto her for her Kfe ; ’and after tbe deceafe; of his Ton’s ebildren and 
widow, in truft for his (the t«ftatof*s) wife for life; -and after 
her deceafe, in truft to fell and difpofe of the faid plot of land for 
nhe heft price Which could be got for the fame, ami to pay and 
difpoft bf the money arifing from fuch fiile unto and amongft all 
and every of bis (the teftator’s) brothers’ and fifters’ children which 
•ihould be then fiving, in equal (hares: and proportions.” William 
yobti/on y^bnfon foie executrix of his 

Win, and ^ed in 1784, without having altered It. In 1788 his 
widow Annt yohnfm died, leaving the teftator’s fon, iBbomas . yabn- 
fon^ her fiirviving ; and in 1791 the laid Thomas yobnjbn x)xt 
fondled a^ bachelor and inteftate, aged 26 years. Upon the death 
.of the widow and jpn of teftator without ilTue, 

YoL. ni* ' U tt the 
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the truftees entored pofTeffioa of the traft pteinift^ and were 

about to fell them, when yofepb Jobn/on (the il^aintiE'), one of, 
thetruftee8,and alfo one of the legatees, beingdelirous to pun:hafe,ap^ 
plication was made to his co-trudees, as alfotothodifierent legatees 
(bcing23in number befideshimfelfhto know the terms on which the 
premifes were to be fold) and it wsts finan7 agreed by the truftecs 
and by all the legatees (witne&d by a memorandum in writing to 
that ef{e£t, and iigned by them, including the Defendant who was 
one of the legatees) to fell the boufe for 300/. and the land for 
700 each being diftint^ly valued. This fum the FlaintiiT agreed 
to give, and the following articles were in confequence prepared : 

Be it remembered that it is this day agreed between Edward 
Boddington of, ^c. PbiUp Williams of, Esfc. and Thomas Walker of, 
^e,, and Jofeph yobnfon of, fsfc* as follows ; to wit, the faid JS. B., 
P. and T, W. do hereby agree that they will, at their expence, 
on or, before Old Lady-^day make out a good title to, and by 
conveyances and aflignmeots, to he prepared at the colls of the faid 
yqf^b grant and ailiiga unto the faid Jofepb Jobn/on^ his 

heirs, executprSf adminiftraters, or aifigns, or as he or they lhall 
direA, All that meffuage or tenement, outbuildings, backfide, aud 
appurtenances to the f^e belonging, Atuate xw Rugby afbrefaid, 
now in the occupation of Mr. Wt L, \ aud alfo all that allotment of 
land lying in the fields of aforefaid, containing 16 acres and 
three roods or thereabouts, now in the occupation of Mr. S.D,^ 
together with aU, rights, ; In condderation whereof, the 

fiud y<fepb yobufon doth, agree that be will pay or caufe to be paid 
unto the faid E. P., P. W., and T. W.^ at the time above limited, 
the fum of 1000/. as and for the purchafe-monly for the faid pre- 
mifes.” Then followed fome ftipulations in favour of the pur- 
chafer, but not material to he Hated ; aud the articles were figned by 
Edward Bbddington^ Philip Williams i Thomas Walker y and yofepb 
yobnfm. In purfuance of the above contrad, the title deeds were de- 
livered to the Plaintiff’s attorney, by whom alignment of the land 

was prepared from the mortgagee and the parties interelled, which 
was executed \xf Edward Boddiugton t^od Philipi Williamiy not 
by the other truftee,' oc any other perfon. An 

indenture of affignmeht of the houfe and. premBes in Rugby 
was alfo prepared, to which tiie four, trufteesv were made pir- 

A 

ties (ofthe firft part ; y xA Walhr und ^ and Sdnutd 
Wulbtr ind EBzcAeth hb wi£s, (the hidog 

14. sfoiwivii^ 
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fufviving aSing executrixes ot yohn 

his co-truftce iii the truft created by the deed df the^jad of 
'^u^ujl ntit) of the feccrnd part } and one of the third 
part j and it was therein witnefled that the faid Edward Bodding- 
tott, Thomas Walker^ and at the requeft 6 t yofepb 

yobnfon (the Plaintiff), and the laid and wife, 

and S.JV. ditii EUt&abetb his ti^ife, alEgned to 5 . as fruRee fbr 
yofepb yobnfon (the Plaintiff) the remainder of the term Of 1900 
years in the houfe and premifes in Rugby. This deed was exe- 
cuted by E. B. and P. W. two of the tnifte^, but by no other per- 
fon. On the 17th of ^r// 1^9 a a meeting of the legatees was 
1 : olden, at which the Plaintiff and PbtUp Williams one of the 
trudees attended, and the purchafe-money was then divided among 
the legatees according to their refpedive fhares. The Defendant 
received his £hare, amounting to 29 /., and figned a paper acknow- 
ledging his receipt from the four truftees of his lhare, and'dif- 
charging them and the eflate. At the Lent affizes 1797, at IFiir- 
wicky a Mrs. Sutton^ who was the aunt and next of kin of the tef- 
tator’sfoH Thomas yohafony recovered from the Plaintiff the houle 
and premifes fituate in by ejedment, and afterwards ob- 

tained a verdid for the mefne profits thereof^ amounting to 74/. $t, ‘ 
Upon this event taking {dace, 1 8 out of the 24 legatees paid bade 
to the Plaintiff their feveral proportions of thie money received by 
them on the fale of the houfe and premifes to the Plaintiff j but the 
Defendant and five others refilling to do the fame, the jprefent 
adion was commenced in order to determine the queftion. The 
Plaintiff is Hill in poflelfion of the plot of land in Rugby fitW (upon 
which he has expended a confidcrable fOm Of money in building, 
drainage, and other imjM-ovements), being part of the premifes 
purchaled for the laid fum of toooli Under the afbrefaid agree- 
ment entered into between him and the other truftees, and receives 
annually- the rents and profits thereof, amounting to 35 /• >4 ^* 
his own ule ; and' on application made to him bn the part of the 
Defen^nt, refufes to relinquilh the purebafe of the plot of land, and 
to refell the fame for the parties interefted under the teftatbrV will. 

The queftion for the opinion of the Court was, /Whether 
adion for money had and received was •maintainable by tfie plain«» 
tiff againft the Defendanit under the above circuiiiftane^^ If fo, 
then a verdid to be enteied for the Pkiniiffj but if the? Court 
ftiould be of , a contrary jojiiniooi Jtheh a verdid to "hev ebtered for 

the Defendant. ' ^ , 

Vaughan 
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?ri2»^^^j!hSerjt. for tlaje Plaintiff. EHi& cafe falla within the ge- 
neral principle that where money has been paid upon a legal coh- 
f fideratimi which has fiuiedf it may be recovered in this form 
of ai^ioo. Now the cooTidecation upon which the Plaintiff paid 
to the'Pe&ndant as one o&the’ legatees his proportion of the 300/1 
for which thevhoufe and dofe in were purchafed, was the 

covenant- of ihe three other truftees to convey to him the above 
prenaifes wkh -a -good- tide. But tl>e Kmitation to .the perfonal 
reprefctttatives ofthe fettlor in the decd.of -iyfii being too remote 
after an eftate taU(<i), and the whole ihtereft in the remainder of 
the mrrn ha^ng under that deed of fe^tlement vefted abfolutely in 
' the teilator’s fon, there was nothing upon which the devife to 
iEdwar'd. Boddingtotty Thomas Walkery yojipb yohnfon^ ■ and PbU 
lip Williams f could operate, and confcqucntly the three cove- 
nanting truftees were unable to fuhil their covenant. The 
; i^ueftion therefore is. Whether the Defendant who as a legatee 
has received money from the Plaintiff on the conflderation of 
the tmftees conveying a good title, can retain that money now the 
title proves bad ? If it be faid that the purebafer is bound -to guard 
himfelf by proper covenants, the fame anlwer might have pre- 
vvalled in Picketeny, Uteepte and Others, Vin. Ab. v. 21. p. 541. 
i\\. Vendor mdVtndet.li^') and yet. there b fubpana is &id to have 
v iffued agairfft a-.vendor to fitew eaufe why he ^lould not repay the 
money received upon a file of the reverfion of a -copyhold which 
the vendee could not enjoy. Indeed the principle upon which the 
caStyi Spove ’v^WeM), i T.JR. 73 2.. proceeded is very applicable 
v-to the^preient } for there a party was allowed to recover back the 
money paid as the conlideration for an annuity 1 the annuity 
;having been fet alide for a defi:& in ;l;he memorial ; and yet it 
.might have been contended there, that it was the Plaintiff’s own 
;fault that the annuity was let afide, becaufe he had not fecured 
himfelf by a proper memorial. But the cafe of Crtpps v. Reade^ 
6 71 ii 606. is dediive in ftivour of the Plaintiil^s deihand ; there, 
as in this cafe, the conveyance eff the pre^er^ purebafed by the 
Plaintiffnotrhaving adaaUy taken place, but the wffable ftill re- 
roaining iejfrri, ^e;Plaintiff recovered back bis purchafe money 
on the title provkig defedive* hmii JCenym adverted 

(ii) Where there U tn exprefs JioiimiQQ 6( ttker* and alhi^Utioii over of fueli a chat* 
a chattel by word«/.^icfi. if implied too reaiM to take., effed*^ 
freehold woOld create \ *1^# v* tfiu i TaKn 

, the .whole iajoreft v^aWblatel/ in the firH { 596. and admitted /erJladirr J. jdtf. 


to 
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to the rule . of . caveat emptor^ as* laid down in Bret v. Holbecb^ 
Doug- 655. and faid he did«not wiih to difturb it, but dlftinguilhed 
the cafe then in judgment on the ground di no conveyance of the 
purchafed property having been executed tp the purchafcr. So 
here the indenture of aflignment having been executed by two 
only of the four truftees and by no otl'er perfon, the conveyance 
remained incomplete, and the Plaintiff is entitled to recover back 
from the Defendant that money which the latter cannot in con- 
fcience retain. 

Bi^/ejy Setjt. contra. The Plaintiff is not entitled to recover 
' back the money which he has paid from any perfon; but if he be 
entitled to recover it back, ftill he cannot recover it from the pre- 
fent Defendant, nor in this form of 'a£iion. There is no fraud in 
Mbis cafe, and therefore the rule of caveat emptor muft prevail as 
laid down in Bree v. Holbeeb. Indeed the proper remedy for the 
Plaintiff to adopt is to fue the three truftees, who by the article 
entered into in 1791 covenanted to convcyi [Lord Mvanky Ch. J. 
If he were to fue on that article he would recover \s. damages in 
a court of law, and a court of equity would not compel the truftees 
to convey that to which they had no title.} The cafe of Cripps v. 
Read is diftinguifhable from the prelent, becaufe there the adion 
■ was brought againft the, very party who had fold the property as 
well as received the money, and the fale refted merely on a parol 
undertaking, and not as in this cafe on an airticle executed by 
thofe in whom the right to convey was fuppofed to be. But at all 
events the prelent Defendant is not liable to be fued, for the con- 
trad of fale and the covenant to. convey was made by the truftees 
with the Plaintiff, and the Defendant was no party to that con- 
trad. The rule therefore applies that where an exprefs contrad 
between the Plaintiff ajid other parties is proved, the Court will 
not imply a contrad between the Plaintiff and Defendant refped- 
ing the fame fuhjed matter. Indeed the only way in which the 
legatees were concerned, in the tranfadion was in giving their 
confent to what the truftees thought fit to do. Nor is this the 
proper form of adion to recover the money which has been paid, 
for the fpecial contrad is not refeinded, and till that is done the 
adion for money had and received cannot be fuftained. That the 
contrad is not refeinded appears from the Plaintiff ftill retaining 
.part of his purchafe j now as the fale of the whole was entire, the 
;^)aintiff is not at liberty to refeind tive contrad in part and con- 
VoL. IIL X x fider 
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ftder it as AUi iabSAiag as to tbe rjcmaicider. Had this property 
been fold in parcels and bj two d^iiA eontraSis, poi&bly a Tciy 
drSwent prke wotdd hive been demanded and paid. The adion 
is altogether novel, being an attempt to ftie legatees in a court of 
law, and to recover part of the money paid under a fpecial con* 
tradl, by treating that cpnnraft as refcinded in part. 

in reply observed, that die Defendant was not fued as 
a legatee, but as one retaining money paid to him upon a con* 
iideradon which had failed, and which he therefore could not iu 
•ccMifcience retain. He added, that to fue the tru (lees would 
only produce a multiplicity of adious, for they would of courfe fue 

I 

the legatees if the Plaintiff recovered againft them j and that the 
valuation of the houfe in Rugby and the valuanon of the plot of 
land being diftind, the Plaintiff had a right to treat them as two' 
diffmd contrads, and confequently might refcind the one and 
abide by the other. 

Cur, adv. vulu 

The opinion of the Court was this day delivered by 
Lord Alvanley Ch. J. who after ftatipg the cafe proceeded 
thus — ^The pcemifes out of which the prefent difpute arifes were, 
together with the plot of land in Rugby field, purchafed by the 
Plaintiff for the ^ofs fum of 1000/.5 but. it is to be remembered 
that the houfe ki Rugby vcA the plot of land in Rugby field were 
oach difUndly valued, the former at the fum of 300 /. and the 
latter at the fum of 700/.; and upon thofe diftind valuations that 
oontrad was entered into which was aft^wards reduced into the 
form of an agreement, and that deed of agreement was prepared 
which was executed by two only of the truftees, and by no other 
perfon. The contrad having been thus far carried into execution, 
it was difeevered that the ]imi^tiOa to the reprefentatives of the 
fettlorin the deed of 1761 was too remote, in confequence of which 
an ejedment was brought by tlie perfon entitled, and the Plaintiff, 
who had paid the money, but to whom >no legal conveyance had 
been made, was evided from the“ poffefiSon. The flaw therefore 
being difeovered before the purchafe was completed, there is no pre* 
tcnce to fay that the Plaintiff had bought the eftate, and that having 
obtained the title for which he contraded, he muff abide by the 
eonfequences. The Plaintiff, upon being evided, was obliged to 
refund the rents and profits, and feveral of the perfons interefted 
•confeoted to repay thmr proportioos of the purebafe-mtmey ; but 
5 fomc 
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^me (among whom U prefent l^el^dant) fa^e ; and 
tlm qaeftioa now ist Whether under thefe OvfcumAancea the Plain'* 
tiff be entitled to recover againft the Defendant in au a^on- for 
money had and received ? My Brother j^atb ponfmted the Plain- 
tiff at the trial, on the idea that the ol]ge€b of the action was to caH 
upon a legatee to refund a legacy ; a matter which he thought 
could CMjly be agitated in a court of equity. It turn? out however 
that this is not an adibn for re-payment of a legacy. If fuch had 
been the obje^ of the a^ion, I agree that it could not have been 
maintained. If an executor, thinking that he has fettled the affairs 
of ihis teffator, pay the legacies, ,I have no difncuhy in faying that 
a court of common law would not entertain an adion for money 
had and rr^eived againil a legatee, itncefudi a court cannot take 
•mto confideration, as a court of equity would dp, the mode in 
which the funds might have been applied. In the cafe of Mq/es 
V. Macferlan^ 3 Burr, 1005., ^ome principles were laid down, 
which are certainly too large, and which 1 do not mean to rely on : 
fuch as that, wherever one man has money which another ought 
to have, an adion for money had and received may be main- 
tained.; or that wherever a man has an eqmtable claim he has alfo 
a legal adion. 1 agree with the opinion of my Lord Chancellor 
•in the cafe of v. ^Vef. }\xn, 39. where he expreffes 

his doubt whether the courts, of law have not gone too far in 
the difcuilion of 'equitable rights, llnce they cannot adminiller 
equity in the fame way- as courts of equity do ; and* ihews that 
great injuftice may arife from fuffering a' Plaintiff to {wevail in a 
court of law, whereas, if he were obliged to ieek his remedy in a 
court vof equity, much would alfo be provided in the Defendant’s 
favour. No man therefore is raore,difpofed to he cautious in ad- 
mitting equitable matters to be agitated in a court tff law than 
myfelf. But as this is not a cafe between an executor and a lega- 
tee, in which the former feeks to recover the amount of any legacy 
paid to the latter, but between the purchafer and vendor of an 
eftate, my difficulty has been hoW far the agreement is to be con- 
fidered as one contrad for the purohafe of both fets of premifes, 
and how far the party can recover fo much as he has paid by way 
of confideration for the part of which the title has failed, and* re- 
tain the other part of the bargain. This for a time occafioned 
doubts in my mind.; for if the latter queftion were involved in 
this cafe at would he a .fubjed for a court of equity. If the quef- 
tion 
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i8o 2. tion wcreEow far the partictitar part of^hich the title has failed 
formed an effential iqgredient of the bargain, the grofleft injuftipe 
■[i»HifsoM. ^ould eniiie if a party were fuffered in a court of law to fay that 
he would retain all gf which the title was good, aud recover a pro- 
portionable part -of the purchafe-money for the reft. Pofllbly the 
part which he retains^ thight not have been fold unlefs the other 
part had been taken at the fame time : and ought not to be valued in 
proportion to it| extent, butaccording^tothe various circumftances 
conneded with it. But a court of equity may inquire into all the 
fircumftances, and may afeertain how far one part of the bargain 
■formed a materialground for the reft, and may award a compenfa- 

It 

tion according to the real ftate of the tranfadion. In this cafe how- 
*ever no fuch queftion arifes : for it appears to me that although 
both pieces of ground were bargained for at the fame time, we muji 
confider the bargain as confiftiqg of two diftind contrads ; and that 
the one part was fold for 300 /, and the other for 700 /. It has not 
been fuggefted that they were necelTary to the occupation of each 
other. It amounts therefore to -no more than this : that the Plain- 
tiff being one of the executors who were about to fell the houfe, 
and alfo to fell the land, to both of which the legatees undertook to 
make a good title, advanced his money to the legatees on the pur- 
chafe of thofe two lots, and now feeks to recover back the money 
for one of them, becaufe the title to that has proved defedive. We 
by no means wifli to be underftood to intimate that where under a 
contrad of fale a vendor docs legally convey all the title which is 
in him, and that title turns out to be defedive, the purchafer can 
fue the vendor in an adion for money had and received. Every 
purchafer may proted his purchafe by proper covenants ; where 
"the vendor’s title is adually conveyed to the purchafer the rule of 
caveat emptor applies. In the* prefent cafe the Plaintiff never has 
had any title conveyed to him, anSl therefore we are of opinioti, 
•notwithftanding the party fued is a legatee, that the Plaintiff has 
paid his money under a miftake, confequently'the rule adopted in 
•courts of law in fuch cafes applies to him, and entitles him to re- 
cover that money from the party to whom it has been paid in an 
4idion for money had and received. 

Per Curiam^ Judgment for the Plaintiff 

3 
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iPiTCHER t;. Martin. 


J N this cafe a quellion arofe, Whether a j^ea of bankruptcy ought 
to be figned by a Serjeant ? . 

The 'Court, after referring to the officers, decided that by the prac- 
tice of this Court fuch a plea muH be -figned by a Serjeant, and 
might be treated as a nullity if not fo figned (a). 


li) C B. t 
plei ofbink* 
mptry auft 
be fi^Aed bf 
• Se.jeanu 


(a) A tender of iiTue muft ht figned by 
a Serjeant, but a joinder in iflue need not* 
Vide E/lit v. Qov^, ana, vo!. i. p, 469. 
J^oth a . demurrer and a joinder in demurrer 


^ moft be fo (Ighed. Brnkir v. Bmpjtm, antt, 
vol, a. p, 3}6« PutfiUu V. ChUilt iM* 4m 
noth. 
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IN THE 

Courts of COMMON PLEAS, 

AND , 

EXCHEQJJER CHAMBER, 

IN 

Trinity Term, 

In the Forty-fecond'Year of the Reign of George III. 


21 ft. 


Partridge v. Sower by. 


A. Idgreed to 
nnder-Iec his 
houfe to B. 
the Jatter 
paying forthe 
furniture at 
an appraife- 
ment; held 
that B. v^as 
excufed from 
the perform- 
ance of the 
agreement, 
becaufe A , 
at the time he 
quitted the 
houfe, was in 
arrear for 
rent to his 
iandlord. 


^ssuMPSiT upon a fpecial agreement. 

The caufe was tried before Lord Alvanley Ch. J. at the 
Guildhall Sittings after lad Eajler term, when it appeared that an 
agreement was entered into between the Plaintiff and the Defend- 
ant that the former, who was tenant of a certain houfe, Ihould let 
the fame to the latter for a year from .the Cbrtjlmas-day then fol- 
lowing, and that whatever houfehold furniture Ihould be left by 
the Plaintiff upon the premifes fhould be appralfed, and that the 
Defendant fhould take it at the appraifed value, and that the money 
fhould be paid on or before the ift of then next. At 

Cbri/hnas-day the Plaintiff quitted the houfe, leaving fomc furni- 
ture upon the premifes ; he offered poffeiHon to the Defendant, and 
gave him notice that a broker would attend to value the furniture. 
The Defendant refufed to fulfil the agreement on account of ar- 


rears 
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rears of rent being due from the Plaintiff to the landlord. Upon 1802. 
this evidence his Lordihip nonfuited the Plaintiff. Sartmmb 

Clayton Serjt. now moved for a rule to*(hew caufe why the sowsii»r 
nonfuit fliould not be -fet afide, urging th^t as the Plaintiff had done 
every thing to fulfil his part of the agreement, the Defendant was 
bound to perform what lie had contraded for. 

But The Court were of opinion that as the furniture was liable 
to be diftrained for the arrears due from the Plaintiff to his land- 
lord, the Defendant was not hound to take them, and was there- 
fore.excufed from the performance of the agreement. 

Clayton took nothing by his motion. 


(IN TPIE EXCHEQUER CHAMBER.) 


Hague Gent. One, Sifr. v. FitENcii ; in Error. 


j^RROR from a judgment of the Court of King’s Bench in an if a bill of 
action of ajfumpfit^ brought by the payee againft the acceptor made pay- * 
of a bill of exchange. The ift count of the declaration Hated that 
one R. C.y “ heretofore, fo wit, on the 15th day of September in the 
year of our Lord j8oo, Ssf<r. according to the ufage. Ssff. drew prefled, tUe 
lier certain bill of exchange in wanting, bearing date the day and year intend it to 
aforefaid, and thereby required the Plaintiff in error to pay to the 


defendant in error, two months after the date of the faid bill, the 

fum of 19/. iSj. d. ” and proceeded to allege acceptance by ^**“*^‘ 

the Plaintiff in error, and his promife to pay. The 2d count was, count «»f» 

“ And whereas the faid R, C. afterwards, to wit, on the fame day fl^ed tb'/t" 
and year aforefaid, at, Siff. according to the tifage, ^c. made and hereto-" 
drew her certain other bill of exchange in writing upon the faid Plain- 
tiff in error, and thereby required him to pay to the Defendant in day, drew* 
in error, two months after date thereof, 19/. 18 r. 7^* value re- change'* 
ceived and then proceeded as tlie firft count, averring accept- |bTd«yand* 

ance of the bill by the Plaintiff in error ; “ to wir. on the fame day ^pbie 
■and year aforefaid and his promife to pay. Upon this declara- t«o months 
lion there was judgment below by w /7 and a writ of inquiry Thefeonnd 
aexecuted; the 'Plaintiff in error, after aihgning the general errors, 

|irocceded thus : “ That the damages have been affeffed for and ^^Tbc^dn^*’ 

ard yr.<r 

af'erefaidt the Defendant drew a certain other bill of excharge, payable two months after date ; with- 
out ineouoiun^ aoy exprefs date in either count. He!d ibni both counts were good, 

adjudged 
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1 802, adjudged to the faid Defendant in error upon the whole of the 
aforefaid declaratkin g;eneraUjr, wbereae it appears in and by the 
r . .*"’ record aforefaid that* ^e fecond count of the faid dedaradon was 
and is infuffident in law^ and that no damages could or ought by 
law to have been aCefied or adjudged to the faid Defendant in error 
in refpedt thereof, or of the fuppofed promife and undertaking 
therein mentioned/’ praying in the ufual form that the judgment 
might be reverfed. 

Barrow for the Plaintiff in error now objediied that the fecond 
count of the declaration could not be fuftained, inafmuch as no 
date to the bill was dated ; for the bill beingf}ayable at two months, 
without a date, it was impoflible to afeertainthe time of payment ; 
that although in He la Courtier v. Bellamy^ 2 Show. 422. the Court 
held that it might be intended that the date of the bill was the day 
of the drawing, yet in that cafe the day on which the bill was drawn 
was exprefsly dated, whereas in the prefent cafe the day of the 
drawing was only to be collefted from words of reference to the 
>drd count, where the day of drawing was laid under a to wit. 

Lawes contra was dopped by the Courts who were of opinion ^ 
that the cafe was not didinguilhable from De la Courtier Bel- 
lamy, and that they might well intend the date of the bill to have 
been the day of the drawing dated in (he fird count, 

’Judgment affirmed. 


Juut 29th* 


■Macdonwell V. Macdonnem.. 


j r a declara* 
tion in debt 
demand 
9000 /. and 
contain feve- 
ral counts* 
rachof which 
a debt 
©f 224/. 7 /. 

and the 
Defendant 
plead thereto 
that he does 
not owe the 
faid rum of 
2t^Lys. 4{V. 
the PUintiff 
may figs 
jadgmeot for 
want of a 
4>lea. 


A declakation in debt demanded 2000I. and contained feve- 
ral counts, each of which dated a debt of 224/. ys, 4ir/. 
The Defendant, after having obtaine^^me to plead upon the' ufual 
terms of pleading iduably, put in a plea that the Defendant did 
not owe to the Plaintiff the faid fum of 224/. ys. 4t</. conclud- 
ing to the country ; whereupon the Plaintiff figned judgment as for 
want of a plea. 

' Bayley Serjt. having obtained a rule to fhew caufe why this 
judgment fhould not be fet afide. 

Shepherd and MarJhaU Serjts. fbewed caufe, and urged that the 
plea mud beconfidered as a nullity, dneeit clearly was no anfwer 
to the whole declaration, the amount of the debt claimed being 
2000 1 .\ and as it was not pleaded to any particular count, it could 

2 not 
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not be applied to any particular count. 

Bayhy on tbe other hand infifted, tHWt although the plea were 
not a complete anfwer to the whole dedara^oh, yet that the judg- 
ment ought not to have been iigned for ihe whole Turn mentioned 
in the declaration, but ought to have beeh taken for all except 
224/. 7/. for that the plea might be taken to apply to the 
firft count ^the declaration. 

But Court were of opinion that aa tbe plea was pleaded to 
the whole dedaration it muft be confidered as no plea within the 
meaning of the Judges’ order. • 

Rule difcharged. 


Kenrick Lord Wm. BEAtycLERCK. 

T ii E following cafe was fent by the Lord Chancellor for the 
opinion of this Court : 

ndwall Price ^ late of Batbafern Park in the county pf Denbigh 
Efq. being at the time of making his will hereinafter fet forth, 
and at the time of his death, feifed to him and his heirs of divers 
lands in the feveral counties of Denbigh^ Flinty Merioneth^ Caernar~ 
von, and Anglefea, duly made and publiihed his faid laft will and 
teftament in writing, the material claufes of which were as follow ; 
“ And as to my real and perfonal eftate whatfoever and where- 
foever, fubjedt to and changeable with my juft debts and funeral 
cxpences, I give, devife, bequeath, and difpofe thereof as follows ; 
that is to fay, I give, devile, and bequeath my real eftates, lands, 
tenements, and hereditaments in the feveral counties of Denbigh, 
Flint, Merionetbjbire, Caernarvonjkire, and Angle fea, and elfewhere, 
and alfo all my perfonal eftate, goods, chattels, and effedls whatfo- 
ever MXi\o John Mojiyn oi ,Segroil in the faid county of Denbigh 
Efq. and Owen Wynne of CroJnetjaydd in the faid county of Den- 
bigh Efq. and their heirs, upon truft, and to and for the feveral 
ufes, trufts, intents, and purpofes following ; that is to fay. To 
the intent that the faid "John MoJlyn and Owen Wynne and the fur- 
vivor of them, and the heirs, executors, and adminiftrators of fuch 
furvivor, lhali and do in the firft place apply and difpofe of my 
perfonal eftate, or fo much thereof as fliall be fuflicient for that 

the fa®* to R. P- for life. Held that under this devile the legal cAate in the realty vefte 
4ih life, end J. M. aod O.W. took no effete therein. 

Voi- WI- ^ purpofe, 


*7S 

1802. 

Macoon^ 

fi'EtXe 

*r/. 

Macdono 

NBLL, 


7^ zd 
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1 in /i, P, for 
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CLEKCX. 


purpofe, to and in payment of ali my juft debts and funeral ex^ 
pences, and to and in difcharge of all fuch legacies as I may by 
this or any future v^ll or codicil direA to be paid, and alfo in dif* 
charge of fuch expencestas my truftees Ihall be at in difcharging 
the trufts of this my will ; and as to all my real eftates whatfoever 
and wherefoever, fubjeift: to my debts and fuch charge and charges 
as I may now or at any time or times hereafter think proper to 
make, I give, devife, and bequeath the fame unto my. Goufin 
Richard Price^ only fon oi William Price of Rbewlas^ for and 
during^the term of his natural life/* He then entailed the eftates, 
on the iflue male and female of the faid Richard Pricf^ in ftrict 
fettlement ; and in default of fuch iflue, devifed them to the Rev. 
Robert Carter of Redbourn in the county of Lincoln for his life ; 
and after his death to his iflue male and female in ftriA .fett'e- 


ment ; and, in default of fuch iflue, io. Richard Kenrick^ eldeft 
fon of Andrew Kenrick^ of the city of Chcjler Efq. for and during 
the term of his natural life ; and after his dcceafe, to his iflue 
male and female, in ftrldl; fettlemeni^ and added a provifo, that 
whoever fliould take the eftates fliquld bear the furname of Tbel- 
wall^ and make the manfion-houfe at Batbafern Park their ufual 
and common place of abode and refidcnce ; and on their refufal fo 
to do, declared the above devife void, and bequeathed his eftates 
to his own right heirs for ever. 

The queftions for the opinion of the Court were, ift. Whether 
the truftees in the will of the teftator Tbclwall Price took any 
eftate at law ? 2dly, Whether the tenant for life took any eftate 
at law? 

Ijens Serjt. for the Plaintiff. The queftion is. Whether any legal 
eftate in the lands devifed vefted in the truftees? or. Whether the 
whole legal eftate did not veil by the operation of the ftatute of ufes 
i n the cejluy que trujl f The general principle of law may be admitted, 
that where truftees are interpofed merely for the fake of interpofing 
them, and they have nothing to do but what might be done by 
the cejluy que trufl^ fuch interpofition is ufelefs, and the ftatute 
vefts the legal eftate in the ccJluy que tru/l. It was.formerly Add in 
the cafe of Burchett v. Durdant^ 2 Vent, 2. that where lands were 
devifed to A. in truft to permit and fuffer B. to reeelye the rents 
and profits, the legal eftate vefted in and held otily a truft. 
But that cafe was afterwards over-ruled in Broughton y, Langley^ 
u Salk, ^79. 1 Lutw. 814: and indeed in Burjcbeti v. Durdant^ 

IO was 
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A, was created a truftee for no other purpofe than that of receiving 
with one hand in order to pay over with the other. But where 
any thing is appointed to be done by the truilee beyond the mere 
receipt of the profits, the eftate inuft rcipjtin in hitn for the pur- 
pofe of enabling him to difcharge the trull which the teilator has 
diredled that he and no one die (hill execute. In this cafe the 
teilator firft exprefles his intention to make the devife of his real 
and perfonal eftate fubjed to and chargeable with his juft debts 
and funeral expences, and then devifes firft his real eftates and 
then his perfonal eftates to truftees, direding the application of 
the per^inal eftate to the payment of debts, funeral expences, 
and legacies, and then devifes his real eftates to the tenant for life, 
fubjed to his debts and fuch charges as he may make upon them. 
The devife to the truftees therefore, coupled with the firft expref- 
fions of the will, impoles on them the duty of paying the debts, 
and confequently gives them the legal eftate. Flowever flight the 
objed of the trull may be, it is fufticient that the teilator has ap- 
pointed the truftees as the perfons to carry that objed into execu- 
tion : and the ftatute will not operate to veil the eftate in y^^cejluy 
que triiJIs unlefs they would take precifely the fame eftate as the 
truftees. The eftates inHeed are given to the devifee, fubjed to 
the payment of debts : but until that payment has been made the 
eftates do not veil in him. And though if the eftates were imme- 
diately veiled in him the Court of Chancery would make him a 
truftee for the payment, yet as the teilator has thought proper to 
appoint other perfons as truftees for that purpofe, the legal eftates 
mull veil in them in order to enable them to execute that inten- 
tion. In the cafe of Bagjhaw v. Spencer^ i Vef. 144, Lord Hard- 
•wicke laid great ftrefs upon the whole fee being conveyed to the 
truftees by the word ** heirs,*' in which refped, be faid, it differed 
from other cafes which he cited, where nothing but a chattel in- 
tereft was conveyed to the truftees.. The cafe of Sbapland v. Smithy 
\ Browns Chan. Ca. 75. is a ftrong authority to Ihew that where 
the truftees have any thing to do the legal eftate will veil in them : 
for in that cafe the truftees, after deduding rates, taxes, and repairs, 
were to pay over the refidue Of the profits to the devifee for his 
life ; and yet they were held to take a legal eftate. So in Stlvejler 
d. Lar^f) V. Wilfon^ 2 if. 444. where ^e devife was to truftees in 
trull to receive the rents and profits during the life of A,:^ and that 
fuch rents and profits ftiould be applied for the fubfillence and 
pnaintenance of 'A. during his life, the truftees took a legal eftate. 

a, An^ril 
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And in the cafe of Doe 6, Blateyr^, Luxton^ 6 T» R, where all 
the trufts had been executed, and nothing remained to be done by 
the trullMs, yet having once taken a legal eftate, Lmd Kenyon was 
of o)>inion that without a Vtirrender of their eftate the devifee could 
not maintain an ejediment. 

BayUy Seijt. contr^. X do Qot difpVite any of the cafes whi(^ 
have been cited, but I deny their application to the cafe before the 
Court. It is clear that if k had appeared upon the face of this will 
that the trukees were direded to do any thing they muft have 
taken a legal eftate : but in this will there are no directions to that 
eSed. The teftator has not directed them to pay the debts out of 
the. real eftate: the paynnent of the debts is only made a charge 
sipon the devifees. Where the teftator intended that t^ey (hould 
have any management of his property he has fo exprefted himielf 
in precife terms ; for, with refped to his perfonal eftate, he ex- 
prefsly gives it to the truftees upon truft to pay his debts, legacies, 
and funeral expences* ' But in the difpofition of his real eftate be 
em)>Ioys no words to Ihew that the truftees were to have foe dif- 
pofal of foe profits. 

Cur- adv, vult. 


The opintem of the Court was this day delivered hy 
Lord Alvakley Ch. J. We have looked into the cafes to fee 
whether any thing was to be found to alter the opinion which wc 
formed upon the argument. But thofe cafes all tend to ihew that 
the qtieftion upon which the prefent catfe muft depend is this, viz. 

. Whether fufficient appears upon the face of this will to demonftrate 
an intention in the teftator that the truftees ihould pay the debts ? 
The cafes are very accuratdy ftated in my Brother Williams^ ^ edi- 
tion of Saunders, in a note yeffrefon v. Morton (a), and I cannot 
lay down the principle in better terms than he hasuTed. Heftates 
the rule by which it is to he decided whether the eftate be an ufe 
executed or a truft, in thefe words; “ AVhere fomethiug is to be 
done by the truftees Which makes it necefiary for them to have the 
legal eftate, fuch as payment of the rents and profits to another’s 
•feparate ufe, or of the debts of the teftator, or to pay rates and 
taxes, and keep the premifes in repair^for the like, foe legal eftate 
is vefted in them, and the grantee or devifee has only a truft 
eftate.” The cafe of Doe 4. Blake yr. Luxtan afibrds no argument 
in favour of the PlaintiiTs in this dt£e ; for U imas iiicei^ry- there 


(a) tSdumd^ p. 11. a. 17. 

5 


that 
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that the trufliees &ould take a legd eftate for the puipole exe- 
cuting the trufts ; and the fame may be {aid of iSRar/e/r v. Barton^ 
7 ST. R. 65a. where the eftate was limited to truftees upon truR to 
permit three married women fuccefiively to take the renta and pro- 
tfits. In the latter cafe Lord Kenyon fays, thafeyowx v. Lord Say 
and Seal 8 Tin, Abr. a62. is a cafe by itfelf^ which I fuppofc he 
means that it is a doubtful cafe, though he admits that it had 
been recognifed to be law by Lord Hardwicke in Bag/baw ▼. 
Spencer. And indeed that cafe tends to fi»ew that even ^here 
fomething might remain to be done by the bruAeea the eftate might 
be executed in the devifee : for it was held that by the words of 
the will the ufe was executed in t^e truftees and their bars during 
the life df the feme covert, and after h«r death it was executed in 
the perfons Entitled to take, charged with the annuities* Ihe other 
cafes of Shapland v. Smith and Sihejler d. v. only 

illuftratc the principle Hated in my Brother note. Unleff 

there&re it appears manifeftly that the teftator Intended that the 
truftees ftiould be active ih paying the debts, the h^al eftate yrift 
not veil in them. The quelUon is. Whether thefe be apy fi}cl| 
apparent intention on the face of this will? |t would indeed bfr 
much more convenient that the legal . eftate ihould be vefted ip 
truftees for the payment of the debts than that the truft &ould be 
executed by the devifee, under the direiftion of a court of equity ^ 
for a court of equity cou}<^ not enable the devifee to nsake a com- 
plete title to the eftate.* But this is only an atgument pi income- 
mentis from which we cannot conftrue the teftator to havrfaid what 
in fafl he has not faid. Perhaps if it bad been fuggefted to him he 
would have dire&ed that the payment Ihould be made by the truf- 
tees ; but he has not done fo. This is a mere devile charged with 
the payment of debts. In difpoftng of the perlbnal eftate the teftator 
oireifts the truftees to pay his debts^ legacies, and funeral expences ; 
but in the limitation of the real eftate he does'not even fay c^icr 
payment of his debts and fuch charges as he ftiall make, to the 
ufe of the tenant for life, hut fuljeS to his debts and iuch charges 
as he (hall make. Upon theie grounds we are all of opinion, and 
Ihall fo certify, that the truftees took no legal eftate in the premifea, 
but that Richard Price took an eftate at law for life, charged with 
the payment of debts. 

The following ceitiftcate was fent to the Lord Chancellor. 

This caie has been argued before u$, and w.e are of opiniou that 
the truftees named kt the will of Thclwall Price did not ^ke any 
eftate at law inlherealeftates devifed by the faid will. 

V0L.III. 3 A We 
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We are alfqof opinion, that 'Richard the tenant for life, 

took a legal eftate in the faid real eftates. 

AtVANLEY. 

T. Heath. 
G. Rooke. 

A. Chambbb. 


>(»» joth. TDecke'r V. Sheddem. 


A fummon^ 
for further 
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JN this cafe a declaration de bene ejfe was delivered to the Defen- 
dant’s attorney on the 13th of May^ and on the fame day a 
rule to plead was given, which was by miftake entered in the 
Kinj^s Bench inftead of this Court ; on the 17th of May the De- 
fendant entered an appearance, and a plea was demanded ; on the 
fame day the Defendant took out a fummons for further time to 
plead/ but did not attend at the return of the fummons; on-tue 
20th oi. May Wit Plaintiff figned judgment for want of a plea. 

' To fe't afide this judgment for irregularity, inafrauch as the 
Defendant had hot been properly ruled to plead, a rule nifi was 
obtained oh a former day (a). 

^ Shepherd yxA Lens Serjts. now Ihewed caufe and infifted that 
the irregularity complained of had been waved by the Defendant’s 
taking out a fummons for further time to plead, and dted Towers 
K.Powel^ i H.BL 87. where a Plaintiff having obtained time to 
declare, the Court held a rule to declare unneceffary in order to 

• , a 

fupport a judgment of Hon pros; that rules to plead are only given 
in order t6 t^prlze the Defendant when he is to plead, and that a 
Defendant by praying time to plead excludes any prefumption 
that he is not aware of the time at which he ought to plead. Star- 
lie v. Wilkesy Mich, 7 Geo. a. B. R. 1 Cromp. Pr. 1 6a. ; and that 
although an order was obtained in that cafe, yet the principle applies 
•equally to cafes where a fummons only is taken out as to the 
cafes where an order is made; and that it appeared from Rivers v. 
Plumhe^ Barnes^ 240. ed. 3. and Brown v. Godfrey^ Cooke' sCaf. 
Pr. 144. that a fummons when returnable was formerly fo far an 
effedual proceeding, that if not attended by the party taking it 
out, the other fide could not fign judgment without having pre- 
viqufly difeharged the fummons. [But The Coart faid that was 

vrholly unneceffary at the prefent day.] 


(a) Thii matter had been before the 
Coart in the preceding term, when the role^ 
wat difeharged^ it being rather uaderi^ood 
.at ihat time that in STaoi/rri v« Ppwii there 


had beeh no order. But in this term Btjf 
Serjt. ftated to the Conrt the miftake ai- 
Ittdcd.to, and obtained leave to bring the 
matter before the Coart again. 

■ BeJ 
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Sejl Serjtl in fuppOrt of the fule urged, that a mere fummons 
for further time to plead- not att^ded by .the^party taking ip- out 
was no waver, and that on this ground the prefent cafe was dillin- 
gutlhable from Tpweri Y, PoweL 

were of bpinioti^that the fummons for time to plead 
did not wave the neccffity' of a rule to plead, that fummons not 
having been followed up hy an order. 

Rule abfolute. 


i8i 


1802, 

Dscker 


Sh£DD8n. 


Elliot v. Edwards. 


July 5 th. 


'^His was an aflion for money had and received, and was 
brQught to recover from the Defendant as audtioneer the 
fum of 454 being the amount of a depoilt paid into his hands by 
the Plaintiff on the purchafe of a leafehold eftate; 

The caufe was tried at the Sittings in this term before 

Mr. Juftice Cbambrct 'fihtti a verdidi; was found for the Plaintiff, 
with liberty to the Defendant to apply to the Court to: have a non- 
fuit entered. The fadts of the cafe were as follow : William Em- 
blin being poffefled of a leafe of certain premifes wherein he car- 
ried on a fchool, agreed with Morgan William yobnes for the fale 
of the faid , leafe, together with the good-will of the fchool for 
1000/. and certain goods and fixtures upon the premifes to be paid 
for according to valuation. It was agreed that the faid looo/. 
together with the amount of the valuation of the faid goods and 
fixtures, fhould form an aggregate fum to be paid and fecured by 
the^aid M. W. yobnes to the, faid William Emblin^ and that on 
payment of 500/. part thereof on the 25th oi December then next, 
poffeffion of the leafe and premifes, goods, fixtures, and effeds, 
fhould be delivered up and abfolutely alligned to the faid M. W. 
yobnes. By indenture of the 7th of yanuary 1801, between 
William Emblin of the firft part, M. W. yobnes of the fccond part, 
3,nA Matthias Pierce of the third part, reciting the original leafe 
to William Emblin^ and the faid. agreement, and that the goods 
and fixtures bad been valued at 390/. and that 500/. had been 
paid in purfuance of the faid agreement by the faid M. W. yobnes 
to. the faid William Emblin^ the faid William Emblin affigned over 
the goods and fixtures abfolutely, and the leafehold premifes for 
the remainder of the term, fubjed to the rents, covenants, con- 

ptle» and that D. recover -back his dcpofit in en aftioh for money had 

. II ditions. 


A, having 

fold certain 
leafehold 
pre4iiires to 
a/Hgned 
them by in- 
denture, con- 
tainingapro- 
vifo that B. 
fhouid not 
afiign over 
unci] the 
whole of the 
purchafe. 
money Ihciild 
have been 
paid, and B* 
and C. cove- 
nanted for 
themfelves, 
their execu- 
tors, admini- 
Arators, and 
aiSgiis for the 
paymentjiOf • 
the money. 
The premifes 
having been 
taken in cat- 
cutioD for a 
debt ofv?., 
who had not 
paid the pur- 
chafe-money^ 
were fold by 
the flierifF to 
i>., who paid 
down a dc- 
pofit anJ 
agreed to 
complete the 
purchafe on 
having a 
good title. 
Held that the 
noa* payment 
of thepur- 
chafemoney 
by B^ was a 
fufficient ob- 
je^iiion to the 
and received. 
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1802* ditlons, ftnd «gr«emeata tlMcrehi . cMtasaiBA 

eTmot iodenture contained the followuig prov(£»: ** Provided tlwajr, 
Eow^k»i. prdehts are iipoo tbia «on#iioa nevettik^ii^ that he ilie 

faid M. fV. Jobneit his executors and admiiui^aitarsi Ihall not nor 
will at any time or times hereafter (juodl the money agreed to be 
paid and fecured tmto the faid WtlUtm Emblin^ lAi executorss 
adchinidrators* and afli^nifi, by the faid M. W. yobneti bis exccu* 
tors and adminiftrators, amounting to 890/. for the good>wiU and 
purchafe of the laid goods and fixtures in the laid recited agree- 
ment contained) be paid and fatisiied to the faid WtlUam EmbUti^ 
his executors, adminiftrators, and ailigns, and for the due pay- 
ment of which the faid Pierce is the furety of the faid M. JV, 
yobuet) underlet, leafe, allign, transfer, or fet over unto any per- 
fon or perfons for all or any part of the faid term in ther faid re- 
cited indenture of leafe menuoned, all or any part of the faid 
premifes hereby alligned, withbut the joint licence and confent of 
them the faid William Emblin and Matthias Pierce^ in writing 
under their hands firll hsid and obtained.-* The indenture alfo 
contained a covenant on the part of M. W. yobnes and Matthias 
Pierce^ for them&lves, their executors, adminillrators, and ailigns, 
for the payment of the remaining fum of 890/. by inlialments 
of 100/. each, on every fuccellive Midfummer and Cbri/lmas day, 
and 90/. on the lad: indalment, with a provifo, that Matthias 
Pierce Ihould not be called upon until after two months* notice 
of the default of M. W. yobnes. The leafehold premifes above 
mentioned having been taken in execution under a Jieri facias for 
a debt due from the faid M. W. yobnes to MefTrs. ^mitb and Co. 
of 641/. 12/- were put up to fale by public audtion on the 13th 
of ycmuary 1S02. Among the terms of faie was contained an 
article, that the purchafer Ihould pay down immediately a depolit 
of 2 o 7 . per cent, in part of the purchafe money, and lign an agree- 
ment for payment oftbe remainder on or before the 2d of February 
1 802, on having a good title, when pofTeilion would be given. 
The Plaintiff’ became the purchaler at /uch fale for the fum of 
a6o/. and paid a depolit of 45/. But afterwards obje&ing to the 
title, refiifed ito complete the purchafe, and brought this a£lion tp 
^recover the depoftt. 

Shepherd %txlx. now moved for a rule nif for cntertiig a nonfoit. 
Two objefHons have been made to die title; iff. That the {heriff’ 
^as not entitlfsd to affign the leafe on account of the provifo re- 
iiraining yobnes and his affigas €Eom transferring -or affigning 

Jg tvithouft 
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without the joint \vxxiOt otWilUam Emblin and Matthias Fierce^ 1802. 
and adly, That if the Plaantiffihould complete his purchafe and 
take an aidignment of the premifes, he would be liable by the co- 
venant in the deed as ailignee of Af. W» yo^es to make good to 
William Emblin the remaining inftalmenCs yet unpaid. The cafe 
of Doe d. Mitchenfon v. Carter ^ 8 7 ”. JR. 57. puts an end to the firft 
objedtion, it having been there exprefsly decided, that a fale of 
leafehold premifes under an execution did not fall within the terms 
of a provifo againll alHgning, becaufe it was a proceeding in iavi- 
turn. And whether the provifo be not to afiign generally, or not 
to aflign until a particular event ihail have happened, the opera- 
tion of law is the fame. With refpe^^ to the fecond objedion, the 
covenant of M. W. Jobnes and Matthias Pierce is not a covenant 
running with the land, but is a covenant in grofs, and merely 
binding upon them perfonally. It is true that the covenant con- 
tains the word “afligns,” and that there are cafes where the 
affignee will be bound by that word, though he will not without 
it. But it is manifeft in the prefent cafe, that the word “ afiigns’* 
could never have been intended to defcribe the aflignees of the 
premifes in queftion; for the covenant is joint, and the word 
“ afiigns” applies equally to M. W.yones and to Matthias Pierce ; 
but as the latter had no intereft whatever in thefe premifes, his 
afiigns could never be the aflignecs of thefe premifes. Nor does 
the covenant create any equitable lien on the premifes. The 
parties, if they had thought proper, might have fecured the in- 
fialments by a mortgage, but not having done fo, they cannot 
make the aflignees of the llierifF . liable to the payment of thofe 
inftalments. 

Lord Alvanley Ch. J. If the purchafer would be liable in 
equity it is a fufficient objedlion. Suppofe a man, having purchafed 
an eftate,'aflign k before the purchafe-money has been paid, a court 
of equity will compel the afiignee to pay that money, provided he 
.knew at the time of the afllgnment’that it had not been paid. Here 
yobnes obtained an aflignment in confideration of an undertaking 
to pay for the leafe and fixtures ; that confideration money has not 
been paid, yobnes and Pierce for themfelves and their alfigns 
covenant for the payment of that money; and there is a provifo 
that yobnes lhall not aflign, until that money has been psfid, with- 
out the confent of Erhblin and Pierce. Does not that create an 
equitable incumbrance ? I 'think that a court of equity would 
Vox.. III. 3® hold 
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x8o 2. hold it fo, though 1 do not know that it would be binding at law. 

Elliot Now what is the nature of the Plaintiff’s depofit ? Is it not made 
E»*fAiiDs. upon the condition that the purchafe fhall be completed free from 
all reafonable objections ? It is quite clear that a court of equity 
would not compel a fpecific performance of the agreement for the 
purchafe of thefe premiies. If a bill were 'filed for that purpoie 
it would be difinifTed with cofis. I think that the Plaintiff has 
made .out a reafonable objedion to the title offered by the Defen- 
dant, and confequently muff recover his depofit. 

Heath, Rooke, and Chambrb Js. concurring, 

Shepherd took nothing by his motion. 


Julj 3d. 


CONST.\NTINE V. PUCH. 


If. a note for 
payment of 
rheallowance 
10 a prifoner 
under the 
Lord’s A Si 
he dated on a 
Saturday and 
delivered on 
8 Monday, 
and contain a 
general pro. 
niife to pay 
the allow- 
ance weekly^ 
the prifoner 
is entitled to 
be difcharg* 
ed. 

Whether 
fuch a note 
ought not to 
contain an 
cxprels.pro- 
mife to pay 
the allow. 


'^HE Defendant, who was a prifoner in execution, having been 
brought up under the Lords’ Ad {a), and remanded on receiv- 
ing a note from the Plaintiff for the payment of 3/. bd. per week, 
obtained a rule to (hew caufc why he fhould not be difcharged, on 
the ground of the note not being conformable to the direflions of 
/ 13. of the aCt. 

The note in queffion was delivered to the Defendant on Monday 
the 2 iff of JunCy and was as follows : 

Richard Conflantine v. David Rugh. 

“ I hereby promife to pay and allow to David Pugh the fum 
of three /hillings and fixpence /er week weekly for fo long time as 
he fliall continue in prifon in execution at my fuit. As witnefs my 
hand this 19th day of June 1802. 

(Signed) Richard ConJlantineP 


Monday,*a!. Scrjt. when he obtained the rule, infiftfcd that by the words 

da°elorthat Creditor is required to “ agree by writing, figned 

name or that of his attorney, to pay and allow weekly 
a fum not exceeding two (hillings and four-pence unto the faid 
prifoner, to be paid every Monday in every week, fo long as any 
fuch prifoner (hall continue in execution the prefent note being 
dated on the 19th of \y«ne, which was a Saturday y and hot being 
cxprefTcd to be payable on any other day, it muff be taken to be 


{aj 2* efiS. 


payable 
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payable on every Saturday^ and confequently did not comply with 1 802. 
the provifions of the aQ. He cited Ltnch v. Pargiter^ Doug. 68. CoTsT^- 
Clayton Serjt. now Shewed caufe, and obferved that the prefent 
cafe was diftinguifliable from xhuvoi ^ncb Pargiter^ fince the Pvon 
note was there expreffed to be payable on^evcry Wednefday^ where- 
as in this cafe it was expreffed generally to be payable weekly, 
and muft be taken to be payable from the day on which it was de- 
livered, vi%. Monday the 21ft. 

But Lord Alvanley Cb. J. faid, We are of opinion that this 
objedion is fatal. Had this note been dated on Monday the 2 1 ft, I 
fliould have thought it fufEcient t 'though my Brothers are of opinion 
that it ought to be expreffed in the note that it is payable on a 
Monday^ and that uulefs it be fo expreffed the note will not be 
good. 

Per Curianiy Rule abfolute. 


Edmonson v , Parker. ^.h. 


'Ills was an application to fet afide a judgment, and writ pf 
fieri facias iffued thereon, for irregularity. It appeared by 
the affidavit of the Defendant that in 1793 he gave a warrant of 
attorney to confefs judgment to the Plaintiff, foon after which he 
became a prifoncr in the Fleets and took the benefit of an infolvent 
ad, which paffed in 1794; that he then entered into bufinefs 
again, and on the 8ih of January x^ox became a bankrupt, and on 
28th April in the fame year obtained his' certificate ; that after this 
the Plaintiff entered up a general judgment on tlie warrant of at- 
torney given in 1793, and fued out a general writ of feri facias 
thereon, under which the Defendant’s goods, to the amount of 


The Defend- 
anc having 
glveo a war- 
rant of attor* 
ncy to con- 
fers j«dg- 
m'-nt, took 
the benefit r,f 
■ n infolvent 
8^1, then be- 
came bank- 
rupt and ob- 
tained hh 
certificate ; 
after which 
the 

entered up a 
generaljudg- 
jTiCnt and 


/. 3/. 94^. were levied on the ift oi^uly 1802. No dividend 
appeared to have been made under the commiflion of bankrupt. 

Bcf Serjt., in fupport of the rule, referred to the c^Geo. 2. c, 30, 
f q. which directs that a certificate obtained by any perfon under a 
commiffiori of bankrupt, who has before been difeharged under an 
infolvent ad, fhall only difeharge his perfon from arreft, but that 
the future eftate and effeds of fuch perfon fiiall remain liable to 
his creditors as before the making of the ad (the tools of trade, 
the jaeceffary houfehold goods and furniture, and neceffary wearing 


fued cut a 
genervl c.xc- 
cuiion. Held 
regubr, no 
dii^dend 
pcating to 
have beta 
made. 


apparel of fuch bankrupt and his wife and children only excepted), 


10 


unlefs 
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iSo2. unlefs the eftate of fuch perfon agaioft whom fuch commliHon 
BcIioNt^ ^ awarded (hall produce, clear after all charges, fuflicient to 

p . P^y «very creditor under the faid commiffion, i c r. in the pound 

for their refpedltve debts. Uftder this aft he inlifted that the 
judgment and Writ of execution were irregular ; fince none of the 
effefts of the Defendant would be liable to fatisfy the Plaintiff’s debt, 
if the eftate had produced 15/. in the pound ; and at all events the 
tools of trade furniture and clothes were exempt ; that the judgment 
therefore ought to have been entered fpecially with reference to thefe 
exceptions, for which purpofe the Plaintiff fhould have fued out a fcire 
facias^ averring that the eftate had hot produced 15/. in the pound. 
He cited Buxton v. Mardin^ I T. R. 80. in which a general judg- 
ment having been entered up after the Defendant’s difeharge under 
an infolvent aft, upon a warrant 'of attorney given before, the 
Plaintiff fued out a fpecial writ of execution, referring to the ex- 
ceptions contained in the aft; and Lord Mansfield faid, “ It is 
clear the judgment is wrong, as it cannot be entered up generally 
fince the aft, without giving the Defendant an opportunity of 
pleading in difeharge of his perfon and Biiller J. faid, “ The 
ftatute has given a defence as to his perfon and wearing apparel, £ffr., 
and that muft be put upon record before judgment.” He alfo cited 
Gill V. Scrivens, y T. R. ay. where the Plaintiff having entered up a 
judgment againft the Defendant and taken his body in execution 
after one bankruptcy, the Defendant was difeharged by a certifi- 
cate under a fecond bankruptcy, whereupon the Plaintiff fued out 
a fiire facias to have execution againft his goods, which was held 
bad upon demurrer for want of a fufficient averment that the eftate 
had' not produced 15 x. in the pound. 

Shepherd Serjt., againft the rule, iofifted that as the judgment 
had purfued the warrant, and the execution had purfued the 
judgment, they were both regular. He admitted that in Buxton 
V. Mardin the proceedings were irregular, becaufe the execution 
had not purfued the judgment,' for a general judgment will not 
warrant a fpecial writ of execution : that in Gill v. Scrivens fome 
fcire facias was neceffary,. fince the judgment, being more than a 
a year old, it could not be revived without a fcire facias ; and as the 
judgment was entered up and the body taken in execution between 
the two bankruptcies, the Plaintiff could not have execution againft 
the goods, without ftating thofe circumftances which deprived the 
Defendant of the benefit of his certificate, and therefore he was 

bound 
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bound to Rate the exc^ption^ which was contained in the fame 1802. 
plaufe with that under whi^h he claimed. But he urged that in Edmqk^^ 
^he prefent cafe no fcire facias was neceffary to authorife either the _ 

Jr A R K B R t 

judgment ca: execution. 

Lord Alvanley Ch. J. The Defendant m this cafe complains 
of a judgment which is regular upon the /ace of it; but be alleges, 
that from fame circumftances which do nof appear upon the re- 
cord, the Plaintiff is not entitled to execution except under certain 
redridlions and limitations. The warrant of attorney is in the 
common form, authorizing the party to confefs a general judg- 
ment: and the a<R of Parliament does not require that under tlicle 
circumftances any fpecial judgment ftiould be entered. The De- 
fendant ^erefore, ought to Ihew that he has been injured by an 
execution executed. If he could ftiew that his eftate had ptq* 
duced 15 r. in the pound, or that his tools, furniture, or clothes 
had been taken, the Court would grant relief ; but the proof of 
thefe matters lies on him. In the cafe of Gill v. Scrivens the De- 
fendant’s perfon had been difeharged, and it became neceffary to 
fue out a fpecial execution under the ad of Parliament, which 
could not be obtained without a feire facias Rating all the circum- 
ftances, which would bring the Defendant, within the ad, and 
negativing all exceptions contained in the enading claufe. But 
I do not know that the Plaintiff would be bound to prove that 
negative (a). 

Heath J. Little reliance can be placed on the cafe of Buxton 
V. Mardin^ when we obferve that it concludes with a recommen- 
dation from the Court to the Defendant not to objed to the mode 
of proceeding which had been fuggefted. The queftion in this 
cafe is. Whether the evidence ftated on the Defendant’s aftidavit 
would have been fufticient to have entitled him to an audita que~ 
reld ? A fpecial judgment would not have been authorized by the 
warrant of attorney. The complaint muft therefore be, that the 

(a) This feems alfo to have been the opi- roptC7» Court incllnedi to hold It unne- 
nion of Mr. Jaftice and Mr. JulHce pceiEiry for the Plaintiff' to ihew that the De- 
Heath. Ballard^ antty vol 1. fendaot*8'lftace would not produce 15 r. in 

p, 468*469. That was an a^ion of the pound under the fecond bankruptcy, 

(Itt to which the bankruptcy and certific.ite although the adlton was commenced before 
i)f the Defendant were pleaded, and it ap- any dividend had been made, and before 
pearing that the Defendant had been twice the period allowed by 5 Gea. 2. r. 30*/ 37* 
a bankrupt, and that the caufe of adlion formaking the dividend had elapfed. 
occurred between the firil and fecond bank* 

Vol. III. 3 ^ 


writ 
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'i8o(2‘ wi^ ofex^ution ought to haye beecnJimited. It i$ not fuggefied 
!E^mon«m the execution has been impropetl^ executed, or that more 
Pa *KE». 'ha®‘heen taken:than might have been taken under a fpccial exe- 
cution. Now k appears to me that the in zn aitdiiS 

quereU muft have been that fomedung had been improperly taken. 
And. if relief'Ceuld not ]|^ave been granted on an audita cptereld^ 
neither can It on motion. 

Rooke j. The judgment in this cafe purfues the warrant of 
attorney, and the execution purfues the judgment. Both there- 
fore appear to me to be correifl:. The only ground of application 
to the Court muft ^be, that the execution has been executed con- 
trary to the ^ Geo. 2. But it appears that no dividend has been 
made: then how can the Defendant be entitled to fet the execu- 
^qn afide. It is not pretended that any of the articles prote<fted 
by the ftatute have been taken: had any fuch matter appeared, it 
might have afforded ground for particular relief. 

Chambre J. I do not fee bow the .Plaintiff could havea£ted 
otherwife than he has done. On a general warrant of attorney he 
could only enter up a general judgment. No one ever heard of 
ayt/re^cw upon a warrant of attorney. Then the execution 
muft follow the judgment. It was agreed by the Court of King’s 
Bench in Btsxton v. Mardin, that a fpecial execution on a general 
judgment was bad. If the Plaintiff takes more under the execu- 
tion than he is entitled to, the Defendant mpft make a fpecial 
application on fpecial grounds, the proof of which muft lie on him. 
1 do not think this tiecifton inconfiftent with the cafe of Buxton y. 
Marditt. 

Rule diloharged. 


7«&7tb. Salte and 'Others, Affigneesof Stock a Bankrupt, v, 

Thomae, 


The prifoD* 
hooks of the 
Fliti and 


was an adion ^y the PlaiAtiffs, as aflignees, upon two bills 
of exchange drawn by the bankrupt and accepted by the De- 


Ktng'iBt^h fendant. The caufe was tried before J. 2X. GuildbaU 

Jdmlffibie* Sittings in this Term, when the Plaintiffs, in order to prove that 
protrthe the bankrupt had committed an aft of bankruptcy by lying two 

Tiod of the 

^aumtment and dircha^c of apriConer, are not^doiffible Xo-^ow (be eagle of bii commiincDt. 


months 
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months in prifon for debt, produced the books of the Fleet and 
King's prifons to eilablilk that fa£t. Thefe books con> 

tained entries of the dates of the commitments and difcharges of 
-all "the prtfoners, together with -particulars of the caufes of each 
commitment extradled from the original ufarrants. From thefe 
books it speared that the bankrupt had been committed to the 
■Kleet for debt, and had been removed from thence to the Kings 
Bench prifon, charged as well with the action in the Common 
Pleas as with fcveral other adions in the King’s Bench, and that 
he had altogether lain in prifon above two months. Cn the part 
of the Defendant it was objeded that though the prifon-books 
were admilCble in evidence to p‘rove the period of the commitment 
and difcharge, yet they were not admiffible to prove the caufe of 
the commitment, but that the original warrants iDhould have been 
‘produced. The learned Judge admitted the evidence, referving 
the point, and a verdid was found for the Plaintifl^. 

jBtfy/cySerjt. having, on a former day obtained -a rule n^i for 
'fetting aiide the verdid and having a new trial. 

Shepherd anfd Bejl Serjts. (hewed caufe, and contended that as 
it appeared from the cafe of 7 be King v. Aiekles^ Leach. C. C. 43 j, 
ed. 3. that the daily books of a prifon are admiiSble to prove the 
time at which a prifoner is difeharged, it muft neceSarily follow 
that if they are admiflible to prove any of the fads which they 
contain, they are admiflible to prove all the feds which they con> 
tain ; for that the admiSibility of the books did not depend upon 
the queftion. Whether better evidence of the fads contained in 
them might or might not be produced, 'fi nee the parole evidence 
of the turnkey would be better -evidence of the period of the com- 
mitment and difeharge than the books themfelves, but on the 
ground that the books were documents of fulHcient credit to eda- 
blilh their contents. 

Marjhall {a) Serjt., in fupport of the rule, infilled that the cafe 
of The King v. Aickles only decided that the books of a prifon are 
admiflible to (hew the time of the priforicr’s commitment and dif- 
chai^e, and that the general rule of law being that the beft evidence 
of a fad mufl: be produced, the Court would not hold abftrad-s of 
the warrants of commitment, introduced into the public documents 
of the prifon, as to the time of commitment and difeharge, to 

(49) lo the «bren<!e of Mr. SerJt, Baylty, 

2 be 
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1802. 

Sa-lte 

Thomas* 
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1802. be thereby made as good evidence as the warrants of commitment 

themielves ; for fuch a dectfion would be making a copy of an 
Thom A » tnftrument taken by a public officer evidence, when if taken by a 

private individual it would clearly not be evidence. 

Cur, adv. vult. 

The opinion of the Court was now delivered by 
Lord Alvanley CK. J. The queflion in this cafe is, Whe- 
ther the evidence produced was fufficient to prove a fa£t neceiTary 
to conftitute the a£k of bankruptcy, viz, that the bankrupt had 
lain two months in prifon on civil procefs for debt. For this 
purpofe the prifon books were produced, from which it appeared 
that the bankrupt had lain the neceflary time in prifon ; but it was 
objected, that though the books were evidence of the time of the 
bankrupt’s imprifonment, they were not evidence of the caufe of 
the commitment, and that they were not equivalent to the cot/i- 
mittitur itfelf, which was admitted to be in exiftence. To ellabliili 
the fufficiency of the evidence the cafe of The King v. Aickles was 
cited, by which it appeared that in a criminal cafe, where it was 
material to prove the particular time of a prifoner’s difcharge, the 
book of Newgate yi2A held to be fufficient for that purpofe. That 
was a book kept by a public officer for the purpofe of entering 
the tranfa£lions of the prifon, the names of the prifoners, and the 
times of their difcharge, which entries were fometimes made from 
the information of the turnkeys and fometimes from their indorfc- 
ments on the warrants. The book was a complete hiftory of the 
tranfadions of the prifon, and as fuch it was held to be evidence of 
the day on which the prifoner was difcharged. But the material 
diftindlion between that cafe and the prefent is, that there was no 
document of the fa^ which was proved by the book of Newgate but 
the book itfelf, and no other evidence could have been reforted to 
except the parole teffimony of the turnkey who might happen to be 
in the prifon at the time of the prifoner’s difcharge. But in the 
prefent cafe the committitur from which the entry was inferted in the 
book is in exiftence, and the queftion is. Whether that be not better 
evidence than the book itfelf ? I am of opinion, and my Brothers 
concur with me in thinking that it was better evidence, and that 
the books therefore ought not to have been admitted. It has been 
faid that thefe were in the nature of public books; but it was 
not contended, that they were that fort of public document, a 
copy of which might be given in evidence, like a parilh regifter 

I made 
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made under public authority. The two documents do ntrt there- 
fore appear to me of a fimilar; nature, few the gaoler is not re- 
quired by law to keep thefe prifon books, but they are only kept 
for his own information and fecurity. 'We do not therefore 
think this cafe governed by the cafe oi Tbs King v. Jickles ; but 
we are of opinion that the •ought to have been pro- 

duced to eftablilh the caufe of the commitment, and confequently 
that there muft be a new trial. 

Rule abfolutc. 


Furtapo v, Rodgejis. 
on a policy of infurance. 

The declaration, after fetting out a policy of iofurance in the 
ufual form, dated the 19th of Offobsr 1792, on die Ihip Petronelli^ 
at and from Bayonne to Martinique^ and at and from thence to 
return ta Bayonne” and making all the necelTary averments, Rated 
the lofs in thefe words ; “And the faid Jofepb Furtado further fays, 
that afterwards and after the faid iliip had fo arrived ax Martinique 
aforefaid, in the faid writing or policy of alTurance mentioned, and 
whilft (he remained tliere and before her departure from thence, 
in further prcfecu,tion of her faid voyage, to return to jBayauwe 
aforefaid, to wit, on the i2tli day of November, in the year of our 
Lord 1793, the faid ifland of Martinique was, with force and arms, 
and in an hoRilc manner, attacked, captured, and taken by the 
forces of our prefent Sovereign Lord the now King, then being at 
enmity and open war with the faid ifland and the perfons exercifing 
the powers of gox’ernmcnt in the fame ; and the fiid fliip then 
■ and there being at the fame ifland as aforefaid*, then and there on the 
capture of the fame, w'as then and there feized, taken, and captured 
by the faid force’s of our faid Lord the King, as a prize, and there- 
by the fame (hip, with all her tackle, apparel, ordnance, munition, 
boat, and other furiiiture thereof, became and was totally loft tO 
the laid Jofeph Furtado, to' wit, London aforefaid, in the pariih 
and ward aforefaid.” The Defendant having pleaded the general 
iflue, the caufe was tried before Lord Gh, J. at the firft 

fittings in this term, when a verdifl: was found for the Elaintifl*, 
fubje£k to the opinion of the Court upon the following cafe. 

Vox, III. 3 1) The 
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The PlaintiS* was owner of the fliip at the time of the infurance, 
and from thence until the time of the lofs hereinafter mentioned. 
The fhip failed upon the voyage infured in OSlober 1792, and ar- 
rived at Martinique in November following ; _flie remained there 
until March 1794, but hec remaining there was juftihed by necef- 
fjty ; and war having brdken out between this kingdom and France^ 
Ihe was then, upon the capture of the iQand of Martinique the 
Briti/h forces, taken by them as a prize, with 40 other French 
veffels. 'Hie' PiaintilF at the time the policy was effeiSled, and from 
thence until the adlion was commenced, was a French fubjed, and 
refident at Bayonne^ in France^ tvhich country was in amity with 
Great Britain when the policy was effefted, and until the month of 
February 1793, at which time hoftilities commenced between Eng- 
land and France. On the 10th March 1796, his Majefty granted 
a licence to Meflrs. Alves^ Rebello^ and Co. authorizing them to re- 
ceive from the underwriters on this policy .the money for which 
they had fubferibed, and this aflion was brought under diredions 
from Meflrs. Alves., Rebello, and Co. the Plaintiff’s agents. 

The queflion for the opinion of the Court was. Whether the Plain- 
tiff* was entitled to recover in this adion ? If the Court fliould be of 
opinion that he was, a verdid was to be entered for the Plaintiff ; and 
the Court fliould think that the objedion to the Plaintiff’s recovery 
appeared upon the declaration, fo as to entitle the Defendant, to the 
full benefit of it upon a motion in arreft of judgment, the verdiit 
was to be entered for the Plaintiff*, and the Defendant was to make 
fuch application ; but if the Court fliould be of opinion that the 
Plaintiff* was not entitled to recover, and that the objedion did not 
appear upon the record fo as to entitle the Defendant to fuch bene- 
fit, then a nonfuit was to be entered. 

Bayley, Serjt., for the Plaintiff*. The queflion is, Whether after 
the ceffation of hoftilities between England and France, a French- 
man be entitled to recover in the Courts upon a policy of 

infurance effeded in England htforc the commencement of hoftili- 
ties for a lofs by capture during th^ war ? ift, The autho- 

rities are decifive in the Plaintiff’s favour. In Plancbe v. Fletcher, 
Doug. 2 $1, the policy, which was on French account, was fubferibed 
on the ytb oi July 1778, and the proclamation for reprifals on the 
French was dated the 29th of the fame month, after Which the fhip 
was captured by a King’s cutter; Lord Mansfield faid, “it is in- 
^iff*crcnt whether the goods iftst EngliJb ot French i the rMk ex- 
tends 
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tends to all captures.” The cafes of Eden v. Parkinfon^ Doug. 732., 1802. 

and Sermon v. Woodhrtdgey poug. >jZ i and Plantamour v. Staples ^ furtToo 
1 T. R. 611. in noth f which alfo occurred in the tinae of Lord RoneERs. 
Mansfield^ were t^the fame nature, and the Plaintiffs were allowed 
to recover. To thelfe may be added the cafe of *Tgfon v. Gurney^ 

3 7 *. R. if 77., which arofe in the time of Lord Kenyon. That was 
an infurance by American loyalifls eifeded on a Dutch ftiip before 
the commencement of hoftilities between Great Britain and Hol^ 
land\ the lofs accrued by capture ; and the Plaintiff re- 

covered. Thefe cafes include a period of twelve years from 1778 
to 1790 : and though it does not appear that the objedion now 
made was exprefsly raifed, yet as all the cafes afforded ground for 
the objedion, it mull be prefumed to have been the underftanding 
bf the profeflion that fuch an objedion could not have been made 
with fuccefs. After fuch a feries of decifions countenancing thefe 
infurances, it may be queflioned how far it would be confident with 
good faith to foreigners to declare them to be illegal. Certainly it 
is not confident with good policy to come to a decifion which mud 
have the effed of driving all foreign infurances from this country, 
fince no foreigner will think it fafe to efied an infurance here, when 
he knows that in the event of a war breaking out between this 
country and his own, his infurance will be rendered unavailable. 

The cafes of Brandon v. Nfjbitt\ 6 T. R. 23., and Brijlow v. Powers.^ 

* 

6 T. R. 35., having been determined on the ground of alienage, can 
afford no aflidance to this Defendant : but as. it appeared in the lat- 
ter that the lofs was occafioned by Britijb capture, and the Court did 
nut decide it at all upon that ground, it aSbrds an additional rea- 
fon for fuppofing, that even at that time it was not thought a fuffi- 
cient objedion. The cafe of Potts v. Bel/^ 8 T. R. 548. will not 
affed the prefent quedion ; the infurance there^having been effeded 
on a trading with the enemy, which being illegal itfeif renders the 
infurance illegal alfo j though if fuch trading be fandioned by the 
King’s licence, the infurance will be legalized. Vandyck v. Whitmore^ 

I Eaft, 475. Many authorities theVefore may be cited in the Plain- 
tiff’s favour, and none are to be found againd him. But adly. It 
will be contended that it is contrary to found policy to a'low in- 
furances by which the enemy may be indemnified againd the ads of 
the Briti/b Government at the expence oi Britijb fubjeds. To this 
it may be anfwered that during the continuance of the war the 
foreigner can derive no benefit firom bis contrad. So long as his 

6 recovering 
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1 802 . recovering would tend to defeat the obje^la 'of the Britifb Govern- 
FuKTAoa went, by fupplying the coffers or encouraging the commerce of its 
RodTsrs. enemies, he is difabled from fsaisitaining an aftion, by his charac- 
ter of alien enemy* ^ Nor can he calculate with any certainty upon 
Tccoycring at the reftoration of peace, fo as to found any commer- 
cial fpeculations upot^ fuch expeitation. For by the law of Rng* 
laad^ all the property of alien enemies, including their debts, is 
veiled in the crown : and upon office found the King is entitled to 
reap the benefit of all contracts made fur their advantage. 
Attorney Central Weedon^ Parker Mepi, 267. After the ceffation 
of hoftilities therefore the foreigner will not be able to avail hiinfelf 
of his indemnity, unlefs the Crown negleft to infill upon its rights: 
in which cafe it mull be prefumed that, his recovering is not incon- 
fillent with the policy of the Hate, in the fame manner as that prcT 
fumption authorizes an alien enemy to recover even during the 
war, where he has obtained the King’s licence for that purpol'e. It 
may be remarked that in the i^Gea. 2. {a) an attempt was made to 
introduce an a^ of Parliament to prohibit infurances on enemies’ 
property without fuccefs. An ad however to this effect palTcd 
in the 21 Geo. 2. (^), and another in the 33 Geo. 3. (r); both which 
were temporary ads.impofing penalties and enading that fuch in- 
furances Ihould be void. Had they been void at common law, fuch 
enadments would have been fuperfluous at leall a declaratory 
claufe might have been fuff cient. 

Serjt. for the Defendant. With refped to the cafes which 
have been cited it may be fuffeient to obferve, that the quellion 
which now Hands for the determination of the Court, did not 
arife in any of them. Indeed it was then pretty generally under- 
flood that the property of an enemy might be infured flagrante 
confequenfiy no difpute could have arifen upon a policy like 
the prefent. It is a general principle of law that whatever militates 
againft the interell of the Hate is contrary to law ; the law being 
made for the protedion of the public. No contrad therefore, 
whkh is prejudicial to morals, to the revenue, or to any civil 
eftabllfhment can be enforced in a court of jullice. Upon the 
fame principle the law will not lend its aid to a contrad which 
gives to one of the contrading parties an interefl contrary to the 
intereft of the (late. .In Fofl(r v.flrhaekeray^ i 57. in notisy 
aii adion was brought on a wager that war would be declared 

(«)• See 6 ST*, it. 4'*. (i) C. 4. (0 P, *7./. 4, ; ,, . 
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■with Flrw//rtf in three months; and though the cafe was never 1802. 
finally decided, yet it appears from the exprefiions of Mr. Juftiee 
duller va.'Gmd v. Eilhtt^ 3 2 CR. 701. 702, that a great majority 
of the Judged were againft the aAiqn, and he confiders it as a cafe 
•»f great authority. And in a care-rubrequent to Fojitrv, ^backeray^ 
viz. Atberfold ^. JBeard, 2 ^. JfL 6 to. the Court refufed to enforce 
•a wager refpe6ring the amount of the hop duties, confidering it 
contrary to the policy of the ftate to admit the*pubHc difculfion of 
the fubjed: to which the wages related. And it feems to have 
j^?been the opinion of all the Judges in Good v. Elliott^ 3 T. R. 693. 
that wagers which are againft the fcwind policy of the kingdom, 
and tend to make the party a bad fubje£t are void. Poflibly the 
infurance of enemies’ property during war, in a commercial view 
tnay be advantageous, but in a political view it is highly dange> 
rous. k has been fuppofed however, that information has been 
obtained for government through the medium of Llqyd'% Coffee- 
-Houfe : but it feems rather too much to expedl that thofe who 
are moft interefted in the fecurity of the enemy’s fhips fiiould be 
•very ready to give information through which they may be de- 
ftroyed. The intereftof the underwriters certainly leads them to 
give information to the enemy of the deftination of our own 
cruifers, and whether they may at any time have been induced to 
do fo, it is at leaft contrary to all found policy to fufFer the induce- 
ment to exift. . The effedi of fuch policies of infurance is to defeat 
the great ohjeds of war. For in proportion to the exertions of the 
country will be the lofs fullained by the enemy: and yet if ene- 
mies’ property be infured here, thofe exertions of the government 
will be direded againft its own fubjeds. One objed of war is to 
deftroy the commerce of the enemy ; but the end of all infurance . 
is to encourage commercial fpeculations by diftributmg the lofles 
among a number of i-ndividuals. Thefe ohjedions to a policy 
effeded during war arc equally applicable to one efteded before 
the war. It often happens that previous to the commencement of 
hoftilities, the firft ad of the government is to feize the foreign 
veflels then in its own port. But if that property be infured here, 
the feizure will neither ijiftrefs the foreigner, nor afford any fecu- 
rity to our own government againft the ads of foreigners in whofe 
ports our (hips may happen to be. It is true that the pdKcy in 
tjueftion was lawful at the 'time when it was effeded* But if it 
he illegal for an Englijbman to infure againft the hoftUe ads of the 
Vox.. HI. • 3E Rriti/b 
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1802. Britljh government, thofe a£t;s are not to be confidtfred as falling 
Bt^rToo 'within the rilks defcribcd in the policy. It is not to be intended 
B that the Defendant confera&ed to do that which it Was unlawful 

i<.Oi>CkRSt 

for him to do. Indeed admitting the cootraft to have been lawful 
at the time when it was ihade, and to have extended generally to 
nil detentions of princes and people, the fubfcquent condufl of the 
Brittjb government difpenfes with the performance of that part 
of it which relates' to the hoAile a£ts of that government. In 
Brewjier v. Kitchell^ 1 Salk, 198. it is faid by Holt Ch. J. that if 
a man covenant to do a thing which is lawful, and an adl of par- 
liament comes and hinders him from doing it, the covenant is 
repealed now it is as much competent to the King to declare 
war as it is to the parliament to make a ftatute ; and if the com- 
mencement of war’ render it illegal to indemnify the foreigner 
againft the hoftily ads of the Briti/h government, that part of the 
contrad is as much repealed as if an ad of parliament had paffed 
for that purpofe. It is faid that the enemy Can receive no indem- 
nity until the reftoration of peace. Yet he may fpeculate during 
the war upon the certainty of receiving his indemnity at a future 
period : and though it is faid that the King may fue for the debt, 
and thus deftroy his expedation, it is much too imjirobable that 
fuch a prerogative would ever be reforted to, for the Court to 
found any argument upon it ; and indeed the difficulty of enforcing 
that prerogative, from the defed of the neceflary evidence {of 
which the greateft part would be in the enemy’s poHellion) would 
render it almoft wholly unavailing. 

Cur. adv. vidt. 

The opinion of the Court was now delivered by 
Lord Alvanley Cb. J. As it is of infinite importance to the 
parties that this cafe Ihould be decided as fpcedily as poffible, and 
as we entertain no doubts upon the fubjed. We think it right to 
deliver the judgment of the Court without any further delay : at 
the fame time coufidering the magnitude of the queftion, we fliall 
allow the parties to convert this cafe itito a fpecial verdid, in order 
that the opinion of the higheft Court in this kingdom may be takenj 
if it flibuld be thought neceflary. There are two queftions for our 
confideration ; ift, Whether it be lawful for a fubjed tb 

infure an enemy from the efled of capture made by hSs own go- 
vernment? adly. Whether, if that be illegal, the tiifurance in this 
-cafe having been made previous to the commencemept 'of hoftili<*> 

ties 
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ties will make any difierence ? As to the ift point, it has been 
underftood for fome years paft to have been the opinion of all 
WeJiminJler’^Hall), and I beheve of the nation at large, that fuch 
infurances are not ftri4aiy legal or capable of being enforced in a 
court of juftice. The cafes upon the fuhjq^Sl: are all brought into 
a fmall compals in the two valuable books of Mr. Park and my 
Brother Marjball. Mr. Par^feems to conlider the cafes of Brandon 
V. Nejbitt and Bri/kow v*. Towers as having decided the point {a) ; 
but after looking very accurately into all the cafes, I am ready to 
j^mit that there is no dired determination. The above two cafes 
proceeded on the fliort groun^ of alienage, which was fufficient to 
fupport fhe decifion of the Court without entering into the other 
• queiUon ; and I do not think the latter words of Lord Kenyon in 
Brandon v. Nsjbitt^ applied as they are to the cafe of Ricord v. 
Bettingbam^ fupport the inference which has been drawn by my 
Brother MarJhaU{b) iri his book, vi». that his Lordlhip thought 
that a policy effeded previous to the war might be fued upon in 
the event of peace, even though the lofs fuftained by the alTured 
arofe from Britijh capture. It is well known that for a conllderable 
time, not only fome politicians entertained an opinion that infu- 
rances on enemy’s property were beneficial, but that a great Judge 
went fo far as to try caufes in which this point diredly appeared, 
and permitted foreigners in their own names, and for their own 
benefit, during the war, to recover on policies of infurance on 
foreign goods againft Britijh capture. The opinion of that learned 
judge, as to the policy of fuch infurances, is well known, and it 
was fuppofed he would not have fandioned them unlefs his opinion 
in point of law had been equally favourable. But we haive now 
the beft evidence (c) that his fentiraehts in that refped were diffe- 
rent from what they were fuppofed to be. ’ Though he did try 
caufes upon fuch infurances, he always entertained doubts upon 
the law, and endeavoured to keep out of fight a queftion which 
might oblige him to decide againft what he thouglit for the benefit 
of the country. This takes off materially from the effed of thofe 
cafes which have been cited, to induce a fuppofition that the law of 
England had tolerated fuch infurances. How far it is confiftent 
with good faith, after fo long amacquiefcence, to fet up a defence 
which the foreigner may fay he had no reafon to exped, is a quef- 

(«) See Por/t’i p. 14. 240. (<) See what ia ,faiJ by BuUtr J. antt, 

{b) See Maryntll m tht Lmu tf In/urauet, [ vol. i. p. 354. 
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j 8 o 2. tlon for the deciiioa of Defendant and not that of theCourt. We can 
only fay, that although many peffons have recovered in fuch adions, 
Roogeh. is equallytrue that doubts have been entertained by many perfons 
as to their right toTeeover, and that moft of thofe who^were informed 
upon the fubjeO: were ^firirily perfuaded that the iSbjedtion might 
have been made with fuccefs. This a'fiprds a fufEdent vindication 


to the courts of this country in now deciding this point againft a 
foreigner. In the year 1748 an aiA {a) pafied prohibiting the in- 
furance of French {hips and goods during the war ; this was at 
leaft a leglEative declaration of the impolicy of fuch infurances at 
that time. From the expiration of that to the paffing of the 
33 Ceo. 3. c. 2J*f> 4. no Icgiflative interference upon the fubjefl: 
ever took place, and previous to the iaft mentioned ad the policy ■ 
Iti queftion was tfTeded. By the terms of the policy the under- 
writers certainly undertake to indemnify the PlaintifiF againfl all 
ajptures and detentions of pnnces, without any exception in relped 
of the ads of the government Of their own nation. The queftiori 
then is. Whether the law docs not make that exception, and whe- 
ther it be competent to an Engli/b underwriter to indemnify per- 
fons who may be engaged in war with his own fovereign againft 
the confequences of that war ? We are all of opinion that on the 
principles of the law it is not competent to any fubjed to 

enter into a contrad to do any thing which may be detrimental 
to the interefts of his own country; and that fuch a contrad is as 
much prohibited as if it had been exprefsly foil idden by ad of 
parliainent. It is admitted tliat if a man contrad to do a thing 
which is afterwards prohibited by ad of pailiamcnt, he is net 
bound by his contrad. This was exprefsiy laid down in Brtiejler 
V. Kltcbell^ I Salk. 498. And on the fame principle, where hof- 
tilities commence between the country of the underwriter and the 
affiircd, the former is forbidden to fulfil his contrad. With refped 
to the expediency of thefe inhiraoces, it feems only neceflary to 
cite a fingle line from 3ynkerjf.oek {p)^ and part of a paifage in 
Valin {c). The former fays, “ H^ium pericula in fe fufdpere ijuid 
ejl aliud quam corum commercia moritima promoverei^^ and the latter, 
fpeaking of the condud of the £ngiyb during the war of 
who permitted thefe infurances, fays, “ The confequence wag, 
that one part of that Elation rellored to us by the effed of infu- 


(«) ai 6V«. z. r. 4. p. 31. 
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“ ranee, what the other took frotii u» by the rights of war.” Lord 
indeed, V. The Royal Exchange Aiturance 

Company, i Vez. 320. ufes thi^e ^ords: ** No determination has 
been that infurance on eneinies’ fiiips during the war is unlaWiilj; 
it might be going top far to fay all trading with enemies is unlawful, 
for:that general .^o^rine would go a great way, even where only 
goods are sexported, and none of the enemies’ imported, 
which may be very beneficial. I do not go on a foundation of 
that kind, and there have been feveral infurahees of this fort 
during the war which a determination upon that point might hurt.” 
This however is but a doubtful opinion as to the legality 
offuch infurances, and not very favourable to them. In Planche 
V. Fletcher Lord Mqhsjteld is certainly reported to have faid, “ it 
Js indifferent whether the goods were Engli/b or French^ the rifle 
infured extends to all captures,” which Teems at firft to go a great 
way towards giving effed to infurances againft Britijh capture. 
But we muft fuppofe tWs to have Been faid becaufe the Esefendant 
did not prefs the objedion ; and if the party acquiefeed, the ex- 
preffion gives no more weight to the cafe than belongs to any ef 
the other cafes which liave Beeii cited, fuch as Sermon v. Wood-- 
bridge^ Eden v. Parkinfon^ and Py/cn v. Gurney ^ in whicB the 
queftion was not raifed at all. On the other hand the cafes of 
Brandon v. Nejhilt and Bri/loiff v. Pow&s certainly proceeded on 
the ground of alienage. There is ho exprefs declaration therefore 
of the court of King’s Eenchi either for ' or againft the legality of 
fuch infurances j and the queftion comes now to be decided for the 
firft time. We are all of opinion that to infure enemies’ property 
was- at common law illegal, for the reafons given by the two 
foreign jurifts to whom I have referred. If this be fo, a contrad 
of this kind entered into previous to the commencement of hoftili- 
ties muft be equally unavailable in a court of law, fince it is equally 
injurious to the intCrefts of the country j for if fuch a oontrad 
could be Tapper ted, a foreigner might Infure previous to the war 
againft all the evifs iifeideiit to war. But it is faid that the adlon 
is fufpended, and that the indemnity comes fo late that it docs not 
ftrengthen the refourcos of the enemy during the war. The enemy 
however is very little injured by captures for which he is fure 
at feme period hr erther lb be repaid by the underwriter. Since the 
cafe of JSr// v. Po///, it has been univerfally underftood that all 
commercial intercouffe with the enemy U to be dontidered as illc- 

VoL.UI. if 
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1802. gal at common law (thoiigfi previous to that cafe a very learned 
FuItado (4) to have entertained doubta oti that fubjed) and 

Rooceri. coniequently all infurances founded upon fuch intercourfe are 
alfo illegal. Why are they iUegalf Becaufe they are in contra- 
vention of hiis Mjyefty's objed, in making war, which is*^ by the 
capture of the enemies’ property, and by the pmhibitioh of any 
beneficial intercourfe between them and his own? uibjcdis to cripple 
their commerce; The fame reafoning which influenced the Court 
of King’s Bench in their decifion in Bell v, Potts^ feems decifive 
in the prefent csf^« For it being determined that dt|ring war all 
commercial intercourfe with the enemy is illegal at common law, 
it follows that whatever contrafiE tends to proted the enemy’s pro- 
perty from the calamities of war, though effedied antecedent to 
the war, is neverthelefs illegal. It has been fuppofed that the. 
dodrine which has prevailed refpedling ranfom bills tends to favour 
thefe infurances y but no action was ever maintained upon a ran- 
fom bill in a court of common law until the cafe of Ricord v. Bet~ 
tenbam (^), and I have the authority of Sir William Scott for fay- 
ing, that in the Admiralty Court the fuit was always infliituted by 
the hoftage. The cafe of Ricord v. Bettenbam however, certainly 
tended to fhew that Aich an action might be maintained in the 
courts of common law at the fuit of an alien enemy. In confe- 
quence of this a flmilar action was brought in Cornu v. Black- 
burn{c\ and after argument the court of King’s Bench held that 
it might be fuftaincd. But in Antbon v. Fijber (</), the contrary 
was exprefsly determined upon a writ of error in the Exchequer 
Chamber. I forbear to enter into the argument fuggefled at the 
bar in favour of the Defendant, that the law will not enforce a 
contradl founded on a tranfad;ion detrimental to the public policy 
of the ftate. The ground upon which we decide this cafe is, that 
when a Britijb fubje^i infures againfl captures, the law infers that 
the contradt contains an exception of captures made by the govern- 
ment of his own country; and that if he had exprefsly infured 
againll Britijb capture, fuch a contradl would be abrogated by the 
law of England. With refpefl: to the argument infixed upon by 
way of anfwer to the public inconvenience likely to arife from per- 
mitting fuch contrails to be enforced, v/ai. that all contra^s made 

(d) VLt. Rulkr in BMsn (r) JSdir/* (141. 

anUt vol. I. p. 345. (df) 

[h) I Bur. 1734* 1 BL 563, 

" .-.''V' ^ with 
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with an enemy enuiSe to (he benefit of the King during war, and 1802. 
that he may enforce payntent of any debt due to an aUen enemy 
from any of bis fubjeifb, we think it is not entitled to much 
weight. Such a oourfe of proceeding never has been adopted; 
nor is it very j)robable that it ever will Ije adopted, as well from 
the difficulties attending it, as the dirmclination to put in force fuch 
a prerogative. The Plaintiff, I am forry to fay, is not entitled to 
a return of premium, becaufe the contra£t was legal at the time 
the rifk commenced, and was a good infurance againft all other 
Ioffes but that arifing from capture by the forces of Great Britain. 

Judgment for the Defendant. 


Baking and Others v. Cl-aobtt. 


r^His was an adion on a policy of infurance, dated the i8th of Policy ofin- 
*79^* on 25 hogfheads of fugar, valued at 40/. per ihip warrant* 
hogfhead, on board the Mount Vernon^ “ at and from Philadelphia xote^ative 
to London^ with liberty to touch at one port in the channel,” the 
premium was three guineas per cent, the Ihip being ftated in the condcmoa- 
policy to be an “ American Ihip. Fund court 

The caufe was tripd before LordJhanlejCh, J. at the fittings after 
Trinity Term 1801, when the jury found a verdid for the Plaintiffs, Jhict begw 
damages 290/. 1 1 r., fubjedt to the opinion of the court upon a cafe 
ftating ; that the Mount Vernon ait the time the infurance was effedled, the E«gh^ 
when the ihip failed upon the voyage infured, and when (he was 
afterwards captured, was the foie property oi William Mayne Dun- liifbSof 
carifon; that the {a.id William Mayne Duncan/on was born a Briti/h 
fuhjea, untler the allegiance of the King of Great Britain., had fionai^tnbu- 
rcfided in the United States of America fince the 22d of Augnfi ing prizes 
I yp4, but at none of the above periods was naturalized, or by the “ 

laws of the United States entitled Ip be naturalized as an American 
chiren but that he was entitled to be, and was in faO. naturalized and after 

wvis. lianng that 

as fuch in OSober 1706 ; that the Mount Vernon had formerly been *>»« cireum- 
" ^ ^ • • • V , fiances of pa- 

^0 nronexty .oiTbomas Murgatroyd^ an American citizen, and that pers having 
* * ' ^ ^ ^ ^ been thrown 

ftweTboard the captain and rupercargo having abandoned the fhJp, the captain being ^ Portuguezt without a 
rertifirate of hi' oaturalfBUion, and the Viriite States, in ibeir laft treaty with England, having foffered to 
h idded 10 the article* which had before been confidered as contraband of war. Haves, tsTr. were fufficient 
moaves to condemn the faid Slip, cotidemoed the fame as property belonging to the captor. Held that 
!hi, lentencr wa« cocclulSve evidence that the fliip was not jtmeriean. 

O " # Whether if a ili'P be warranted American, the affured does thereby undertake that tee Ihill 
be wiied’ and navigattd according to all the regolatibn* of the iftssrifna navigation aa ? 

4. the 
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CASSIS- 

1802. the following are doptes ijf Ihfe Wj^’s of 

*bTrin^ in the foirtn Ih-^hlch^they -oxifte^^^ &ili^ upo^ 

ti^ET.T voyage infured j [flere yuas ihtrodtic/sd prigMpal re^fter of 
the in the naine of 

AVii John Cox mailer, wltfa> a fubicrquentiin^rie^!^ ftatiog 
George G. DSmtiiei to have hipcen the oath reqtHt^ by law, and 
to be maileiMba lieu of the Ihi^p 

was and a market, ah# thatVthe Plaladl^- 

what market ihe fliould go ; that theproperty w^ oa board 
at the time of the capture hereinafti^ mecd^oned, and the afliired 
wete interefled therein to the amount of the fum infured; that 
the fliip failed on the ad yu»e 1796 ; that together with the ufual 
•documents taken out by wfatreWcizn vefiela, fhe had on board the 
following paiTpoit-; [Here was introduced the triplicate pafs, the 
tranflation from the iPre»<ri& of which, as far as it refpe^ls the ar^ 
gument of this cafe, was as follows ; “ To all who fliall fee thefe 
prefents. Be it kqown that leave and permilfion has been 
granted to George <?, J)oTninick^ mailer or commander of the Ihip 
“ Mount Vernon ^ of the xoviii oi Fkiladelpbia^ of the burthen of 
424.^1 tons or thereabouts, being at prefent in the port of jPMa- 
** delpbia and bound iox Hamburgh with fundries jJfr ma- 

'** nifcft,” fjfr.] that two hours after the pilot had been difcharged, 
,and as foon as the fliip had .failed out of the river Delaware flic 
was boarded and taken polleflion of by Flying^i/h^ an autho- 
rized cruifer of the Republic of Fran ce^ and after<wards carried into 
the port of St. yohu in the Spanijh ifland oi Porto Rico ; that whilfl 
remaining there the Ihip and -cargo were libelled, by the captors in 
the provifional tribunal of prizes at 5 /, being a court of 

proper judicature eflabliflied by the Republic of aw for the de- 
termination of queflion^ of prize ; that in the above court a fentence 
was pronounced, the form of which is as follows ; Thirteenth Fruc^ 
Jidor{iht 3pth of Jugujl^ fourth year,) Condemnation of -the Eng~‘ 
fliip Mount Vernon. Extra^frotn the books of -the ofBce^of the 
providonal tribunal refpeding prizes, ellabHflied in St Doiningo. 
We Francis Pons^ Judge of the providonal tribunal refpeding 
prize eflabliflied in S/. having looked over our fentence 

of the feventh Tbermidbr where all the papers exhibited by 
citizen Nadal, captain of the privateer i%Vr, againfl the fliip 
Mount Vernon^ are duly noticed, through wluch we had fubmitted 
the de^idon of this prize to the civil commii£(m of which 

3 applies 
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applies again to ourtribanal for pronouncing fentence on this fub- 1802. 
jcft; having noticed dfo inftrudions which were officially, given Barhio 
us by the citizen, agent of the French Republic in this city, ilTued ClaLtt. 
by the civil commiffion aforefaid, in whofe argphives they have been 
«dalyrecorded,from which it appears firft,that the papers having been 
thrown into the fea by the captain in fight oPthe privateer which cap- 
tured him, fecondly, that the captain and fupercargo having precipi- 
tately abandoned their ihip, in fpite of the good treatment received 
by them from the French captain, and the hints he gave them 
^bout remaining there in order to {dead their own caufe, and 
thereby avoid her confifeadon, thirdly, the behaviour of the cap- 
tured crew, fourthly, the captain being a Portugueze without a 
certificate of his naturalization, fifthly, that the United States^ in 
' the lad treaty which they concluded with England^ having {'ufiered 
to be added to the articles which have been looked upon till at 
prefent as contraband of war, ftaves, tackles, failcloth, iron hoops, 
and finally all which can be made ufe of for veflels, are fuffi- 
cient motives to condemn faid ihip; after a ferious examination 
we have judged and do judge that the ihip Mount Vernon^ captain 
, George Dominico^ Portugueze^ with her cargo, has been duly and 
juftly captured by the French privateer commanded by citizen 
Nadal^ to whom we adjudge her as property belonging to him, 
and of which he may dii'pofe under the claufes and conditions 
made with his officers and crew, he being accountable for the 
duties of invalids and the cofis of the tribunal, which he ffiall pay 
to the bearer of our notary’s order. Saiito Domingo^ Frudlidor 
thirteenth i^AuguJl thirtieth). Fourth year of the French Republic, 
otie and indivifible. Signed in the Regifler, Pons Judge, and 
JDeJ^ujeaux Notary Public. 

(Signed) Pons Judge. 

De/pujeaux Notary. 

That under this fentence of condemnation Mount Vernon 

and her cargo were delivered up to the captors by the Spani/b 
governor of Porto Rico (/r). 


{a) Ac tbiB part of the cafe were intro- 
duced (everal articles of the treaty between 
France and Jmenca» dated 6th February 
1773, and alfo feveral paffages from the 
American laws. Such as are material to (he 
argomcDt, are either Hated at length or 
^bridged. 

voi. ni. 


Art. It. of the treaty requires the Ihips 
of either party to exhibict not only their 
pafTponsj but certificates fhewtog that their 
cargo is not contraband. 

Art* 25* ** To the end that all manner 
of dilTenfions and quarrels may be avoided 
and prevented on one fide and the other^ it 
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C AS ES IN T 51 INI T Y TE RIW 


The qaeftion for the opinion of the Gottrt was, Whether the 


Plaintiffs .were entitled to recover 


.? , 



M ugrejEd tT*tt in cafe eitlier the parttei 
hcretp fkall be engaged in. prar, tbe fiii pi , 
and iicfl«{s.beloag!Qg to the pr peo- , 

pie of tlic. other ally tnuft he furnilhed with 
rea>le:t«rs or pafiporti^ eaprciliog the fiame^ 
property, and bulk of the (hip, aa aJIb tjip 
name ar>«J place of habitation 0/ the mailer 
or commander of the faid (hip. that it may 
appear thereby that the fhip really aod truly 
•beloivgs to the fubje^U of one of the parties^ 
i^htch palTpsrts (hall be made out and 
granted according to the form annexed to 
this treaty, they (hall likewile Be recalled 
every year, that is, if the (hip happens to , 
retut n home in the fpace of a year. It is 
likcwife agreed, that fuch (hips being load-, 
rn, are to be prCKvided not only with p^ilT- 
pcr:s as above mentioned, but alfo with 
icriilicates containing iheTeverdI particulars 
of the cargo, the place whence the /htp 
failed, and .whither ih? is bound, shat (0 it 
may be known whether any forbidden or 
contraband goods be on board the .r:ime, 
Avhich certi£i;ace (hall be made out by :be 
otticers of the place whence the (hip fei fail, 
ID the accuilomed form ; and if any one 
iliall think (it or advifeable to C-xprefs in the 
/jiid ceri'.fi rates the perfon to whom the 
^ nods on board belong be may freely do 
fc.’" 


j®/// or nf pfftU. Provided that tihey IhaFl wot 
contiwtfw to enjoy the fame longer chan they 
(ball continue to be wholly owned, and 10 
be commanded by a citizen or citizens of 
tbo.fiid Voiffd Siot§s\ tltat'lhips built with- 
in thi^ either before or after 

the jj^th July 17761 and belonging to a citi- 
zen of the and ^ips not built within 

the but on the . iGthAfapr 1789, tpd 

from thenceforth ^ helowgiog to a citizen^ 
and (hips captured and condemned as prize, 
or for a breach of any Amorica^ law, mayj, 
if owned by a citizen, be regidered, but 
that no other ihips may be regiftered; that 
in order to entitle any Ihip to a regidry, an 
oath mad be made before the proper officer, 
dating the name and burthen of the (hip, 
the place where and the time when fhe was ' 
'built, and in fbort mirktng it appear that 
according to the provi/ions of the navigaiinri 
a£l (he is entitled to be regidered, and that 
if any of the fsAs dated in fuch affidavit are 
within the knowledge of the party making 
the affidavit falfe., the (hip (hall be for- 
feited; that every change in the commander 
of the (hip '(hall be reported to the colleftor 
of the dittfi6l where the fame happr iu, or 
where the fliip firfl arrives alter fuch change, 
on pain of forfeiture of the regidry, and the 
colledor (hall indorfe on 'the certificate of 


Air. 17. regelates the mode of treatment 
,to*be ohferved towards the (hips of the 
•' iV j^fls, people, or inhabuant?,’’ cf cither i 
parry when met with by (hips of w^ar or pri * 
va^eers, that on ,produ£lion of their 
paiTporta they (hall be^ at liberty to purfue 
rh elf voyage. ^ 

By the American navigation aid the fol 
jowing provifiona aie made: ** That (hips 
or vtiTels whkn (Ijill have been regidered 
by virtue of the a£t intituled^ An ad for 
regidering and clearing veBcls, regoUting 
checoading trade, and fjr other purpofes,’* 
acd thofe which al>er the lad day of March 
next dial) be regidered puefuant to this act 
and DO other fuch as (hall be duly 

.qualified according 10 law for carrying on 
the coading trade and (idieries, or one of 
them ) dial i be Jenominatid and darned Jhipe 
or ntejjeli of the Uiirted States, ^netitUd to the 
bteufits and privileges appertaining to fneb 
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regidry ihe^ntme of ths nc.v commander^ 
that if a (hip be regidered » and afterwards 
transferred by way of trud to a fubj^-^t of 
any foreign prince or^late, and fuch traif- 
ler (hall not he notified, fuch (hip (hiill be 
furfeiied; that on the return of any regif* 
tered (hip to the port where her owner,-or 
<iny part owner refides, fuch owner or part 
owner (hall piake oa'.h chat the regider dill 
contains the names of all the perfons who 
are owners, fpacifying any transfer iliac has 
been made fince the regiller was ^ranted» 
and that no foreign fubjrft has any ()iare4 
if the (hip returns to a port where no owner 
or part owner refides, then the commander 
ihell make the like oath; tf neither will 
makd cheaffilavir, then the (hip ^*ih vll not 
be entitled to the privllegea of a (hip or vef- 
fel of the E/»;W 

By the American naturalization aft pjiTed 
and approved is6th hUrch 1790 it is pro-^ 

vidfd 
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for the Plaintiffs. Thive points I unfferiland are 
to be Inilfteff on for the Defendant : iff^ That the warranty con> 
tained In the pcdicy that die Mount Vernon was an American ffiip, 
has not been complied with, becaufe the 'owner of the Mount Ver- 
von was not a naturalized American fubjed ; adly, That the Moi/ar 
Verflon was not navigated as an American *ffiip ought to be, the 
American navigation ad requiring the captain to be a citizen of the 
Z7«/W .5/tf/rx, whereas •G. G. Dommek was a Pvrtuguezei and 
501y, That the treaty between Africa and France has been in- 
fringed by the Mount Vkrnony her paffport not having truly de- 
feribed her intended voyage. Moft clearly the Mount Vernon w.is 
not entitled to the peculiar municipal privil^es conferred on (hips 
belonging to naturalized fubjeds of HaeUnked States^ her owner 
not being a naturalized fubjed. But the meaning of the warranty 
is not that ihe was to he entitled to thofe privileges, but that ac- 
cording to the law of qatiOns and the treaties exifting between 
America and other countries ffiefhould be an American ffiip; the 
rilk of the underwriters not being varied by the privileges to which 
llte is entitled in the ports of America^ but by the treatment to 
which ftie is entitled frorti the belligerent powers upon the high 
feas. The diftindion between Britijb built and Britijb QwntA 
ihips, between fuch as acquire certain privileges in coni'equence of 
their regiftry, and fqch as are merely owned by fubjeds of this 
country, is obvious. Could it however be contended for an in- 
ftant, that a fliip Briti/b owned, though not Britijb built, 
would not fill , within the meaning of a warranty that fhe was 
Britijhf Would not fuch a fhip fail under the proiedion of the 

vided, that any alien being. R free white per* j courts, that they have lefiJed within the 
fon, after t»o years’ refidence within the Vmitul Sta/tt at Icaft three years, and within 
Uniitsl States, may be admitted a ciczen by the ftatc or terrMbry where the court is held 
any of the common law courts, on his fatif- (q which they apply, one year at lead. Sue 
fying fuch court that he is a perfon^of good ft is provided that perfons refident in Amt- 
ebaraAer, and taking the neee,l!kr*6sths. ,jjg ejjove pafled. 

By a fnbfpqaent aft of naturalization, jug naturalized if they declare upon 

paffed mod approved the' igth of 'Jassuaty ,j,j, refilled two years with- 

«; 95 , the piWleg* of being naioraliaed is apj one year within 

reltfidcd to thefe who dcolare upon oath tiie or territory where the court to 
before fomc of the court* there enumereteil^ which they apply is Huinj. 
their irtteowon of applying^ to be natOTUliztd The cafe elfo ftatrd that either party 
nt Icall three year* before the tiine of their fliould Heat liberty to refer to any part of 
•dtniniohs and at the time of their epplica* the Jmtrhm laws, or the treaty of the 6th 
•tion to be admitted to be naturaliaed dc- Tibrwary 1778, between /Vdrec# and JmeritA, 
iclate opor. oath before feme one of the fame a* if they bad heen fuliy ftaird. 
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BriUjh flag and be entided to the interference of the go- 

vernment if improperly mdeft^d by any beffigarent ^owcr? The 
fame obfervation applies to the warranty of m\timncaa {hip ^ and 
though the' Mo«»/ Vernon would, as belonging to a perfon not na- 
turalized in America^ be obliged to pay higher duties in the ports 
of Amsrka than if ihe^ad bdonged to a naturalized fubjedi of the 
United States^ (he muft neverthelefs be deemed an American (hip, and 
as fuch be entitled to the fame treatment from belligerent powers, 
and the fame protection from the government as any 

other ihip belonging to a naturalized fubgeCI of the United States, 
The American regider aCt is founded on the fame principle as the 
Britijb regifter aCI, and with a view to municipal regulations 
merely. The terms American navigation iOt are, that fhips 
not regidered fhall not be denominated and deemed Ihips or 
veflels of the United States^ entitled to the benefits and privileges 
appertaining to fuch Ihips or veflels.” , The latter part of the 
fentence fuificiently explains the former, viz. that they ihall not 
be deemed flbips of the United States^ with a view to particular pri- 
vileges in the United States^ though with a view to national privi- 
leges as againft the reft of the world they remain as before that aCt. 
This is further explained by the faCl that fliips of xht United States 
pay a duty inwards of only fix cents per ton, while (hips not of the 
United States pay in forhe cafesi ten, in fomc thirty cents per ton. In 
addition to which it may beobferved, that by the American navigation 
ad, if the property of a Ihip be altered (he muft be regiftered anew, 
otherwife the Ihip fliall ceafe to be deemed a vcffel of the United 
States t and alfo that if the change of the mafter be not reported 
the regifter is void. Now fuppofe fuch a Ihip built within the 
United States, and owned by a naturalized fubjed of the United 
States i would Ihe from the moment flic incurred the forfeiture 
of her regiftry ceafe to be an Amerieati fliip, and entitled to the ■ 
protection nf the American governroentr Though flie ceafes to 
be an American ihip for ceitain.purpofes, itis moft clear flie does 
not become a Ihip of any other nation. An American fubjed is 
only thus far dtftinguifliable from an American citizen, that the 
latter is entitled to privileges which the former is not ; but both 
are equally entitled to: the proteflion of the American government. 
Had America hetn at war with France, Great Britain ix peace 
with her, the Meant Vernon would have been a futyeCI of prize to 

4 ftixe 
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ttw c!riiU*ers ^ Fnam^ n^w^b^oi^iog liar was not a aam^- 1 802, 

Talked folg€ia 4sf tikt Staieti -mi. the 5r2Ay5& government 

could fiot have 'interfered^ hts favour, nor could ihe have been «'• 
vrairanted £i|^i;&,fof ihe^doinhd^ of her owof r would have falhfied 
<uch a watT«Bty» The cowverfis «f the prefem cafe was decided by 
XiOrd Kenton in the cafe of v. 'Bendel&ck{a). Though part of 
the treaty between vaAFtemci^ requires that a ihip, in order 

to be deemed an Amman fliip as between the two powers, ftall be 


Tahh$ V. Bindtiaek. Sittings after 
9ri«i^ Term iSoi. cpram Lord JCirjfon at 
Guildhall. 

7 'his was an adion on a policy of infur- 
aDce on ^4 freight of toe' fhip Frankitn^ 
-warranted jSmerhnni at and from itiwr^ool 
HO Naplts or Suifyt with leave to difeharge 
:at Ligbarn. The policy was dated the 29(h 
•of December 1800. It appeared (hat the 
PlaintifT was an American born* had redded 
in America^ nnA had been employed in naeU 
gating vefieU between this country and 
America \ that having married in Li*verpept^ ; 
he had, from the year 1797, occupied a hoafe 
there, in w^hich his wife and children rt* 
ilded; that fiirce that time he bad once or 
twice navigated a fiiip from Liwrpeiel to . 
America^ and back agaid, but that during 
the lafl year be had never been out of£i^. 
dandt but had employed otberi to navigate j 
his vcHels to America and elfe where, hi$ fa- I 
mily conflantly refiding at Liverpeeli that 
h v.OAober i8oo^ he had porchafed the/'rsiird* 
lin, which was an American fhip, and regu- ■ 
lariy documented es fuch from herowner^. . 
who an American^ and^had brdnghc her 
over from America ; and- (hat whed the 
royr.gr to whivb the policy related fiiould 
he ccmplcied, the PhiintiiF intended to re- 
tiiro in her with his family to Americai The 
i ction was brought in confcquenca^iof a lofs 
by capture. ■ 

For the Defendant it was objedled that 
the warranty hnd not been' complied with^ 
inafmuch as the Plain ulf was redding under 
and entitled to the protcdlion of Orear Bri^ 
eatn^ and had no rigbi to fee up his privileges 
«s a citizen oi America againfl the bcIHges- 
lent powers. 

I'or the Plalnti/T it was iniideci that his 
teridcnce here was-merely trnipdrary, that 


he had the animus rensertendi^ was. 
therefore cniritled to warrant his ihip Ame-^ 
rUan. 

Lord Krs^en Ch. J. Whether the Plaia- 
tiff has the intention of returning to America 
or not at a future period cannot affeft the 
I prefent quellion. In the policy he has war- 
ranted the ihX^ FrdnAUm to be American % 
from which warranty, thd abderwriterj coU 
ledied that ihe was entitled to the privileges 
of an American Ihip. But whether the ihip 
: be entitled to thdfe privileges br not does 
not depend merely upon her owner being ai 
Americem boro* Perfont reading in this 
country^ reb)>liig the advantages of the trade 
of this toimtiy, and conttlbutiilg’to tbe well** 
being of this country, muft for the purpofes 
of trade be con^dered as belonging to this 
coontey. By the law of nadons, therefore, 
the property of Ibch a perfbn is liable to 
eaptnre by belligcreiiti, on the ground of 
foefa property belonging to n fnbjcd of this 
country. That rule of law was aded upon 
in the AwWr Bafledim cafes at the Cockpit, 
when Lord Camden^ and fome of thi 
greatell perfons that ever adorned the law 
of this country pfefided^ there, in the cale 
of the Argenaui chovgb we were of opi- 
nion that O/ie/rhnhg a native of rhiscoun* 
try, could not put off his allegiance to it, 
but might be guilty of high treafon againU' 
the date, yet we thought that bding domi* 
piledJn America lie was entitled to the prU 
vilfges of an American PUintid' was 

•ncmfitited. 

Att'ernsy' Getteral ErJiinCp 

Parkynnd Qafehe^ fOr the Plairfcid, § 

Airrvtu and G/^ir for the Defendant. 


♦ WilTen V. MarrjatU 8 B- 31. alfo antt, vol. I. p. 430. 
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reglftered according to the proviiions of the Amman navigation ad, 
yet the queftion between the patties to this adion mnft be decided by 
reference to the general law of nations, according to which the war* 
ranty that the Mount f^emon wu Jmerieant has been ctxnplied with. 
As to the ad objedion, that ^e was not navigated ac- 

cording tothe lawsof^acr/£»,thecafttain being a where- 
as he ought to have been a pitizen of the Un^ed States ^ both the fad 
and the concluhon drawn from that fad thay be denied. The fad 
is colleded from the fentence of condemnation } whereas that fen- 
tence only fays that the captain was a Portugueze without a cer- 
tificate of his naturalization. By the laws of the United States^ 
previous to the ad p<ified in 1795, any perfon who had refided in 
for two years was entitled to be naturalized. 'Now the 
fentence does not allege that he was not a citizen of America^ but> 
merely that he had not about him at the time of the capture the 
evidence of his being a citizen. But the treaty between America 
and does not require that a foreigner who has acquired 

cidzenlhip in America, Ihould carry about him the certificate of 
his naturalization ; nor indeed, as between the two powers, is it 
necefiary that the captain fitould be an American citizen, though 
in confequence of his not'being fo the’fhip is not entitled to the 
municipal privileges of a fliip of the United States. \Heatb J. By 
the 25th article of the treaty, the paflport is to exprefs the natne 
and place of habitation of the mailer and commander of the (hip* 
Now in the paiTport fiated in the cafe, though the name of the 
mailer and commander is mentioned, his place of habitation does 
not feem to be dated f for the words, “of the town of Pbiladd^ 
immediately follow the name of the fliip, and feem deferip- 
tive of the port to which flie belongs.] Both the terms and the 
fpirit of the treaty are fatisfied if any part of the paflport expreis 
the place of habitation of the commander. Indeed the words 
“ of the town of Philadelphia^' clearly refer to the captain and 
not to the Ihip, for in the printed copy of the paflpor^ the blank 
left for the name of the captain iS not fufHciently large to introduce . 
his place of habitation alfo, and then after the deferiptioa of him 
as mailer or commander,” is left another blank, large enough 
for the introdudlipn of the name- of the Ihip and the place of the 
mailer's habitation. Nor does the treaty require that the particular 
port to which the ibip belongs ihould be exprefled. The Court 
therefore will rather apply the deferiptioa to the, mailer,, fuch de- 
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icriptfon of him being neeefiaiy to be inferted, than to the fliip 
which need -not be fo dcfciibed. Probably every paflport which 
baa been filled up fincethe iseaty between and France Ioa 

been filled up in the fiteae way as this, and therefore it thould rather 
be conftrued by ufage than the nicely of a ftrifl: grammarian. The 
3d objedion taken is, that the paffport hhs not truly defcribed 
the defiination of the Ihip. It is neceflary to obferve, that by the 
treaty it is not required diat the paflpoit ihould exprefs the place 
of deftination, but that the certificate of clearance fliould exprels it. 
Now it is Hated in the cafe that the Mount Vernon had ** the ufual 


documents taken out by American (hips it mull be prefumed 
therefore that her certificate of clearance was regular. It is only 
incumbent on me to contend that the deilination of the ihip Hated 
*in the paflport was introduced bond fide^ and not with a view to 
midcad the cruifers crf“ the belligerent powers. It Happened that 
when the flhip failed, part of her cargo was not admiffible into the 
ports of Great Britain^ and if that inadmifiibility had continued 
to the time of her arrival at Cofiucs, Hamburgh would have been 
the market to which (he would have gone. At the time of her 
failing therefore her port of difcharge was not decided upon, but 
was left to the difcretion of the houfe of Baring and Co. Previous 
to her arrival at Cowes^ an a£t of parliament had pafled allowing 
the importation of the commodity before prohibited, provided an 
order of council could be obtained for that purpofe ; whereupon 
the houfe of Baring and Co. decided that London ihould be her 
port of difcharge. Hamburgh therefore being the moft probable 
place of deAination at the time ihe failed pn her voyage, that place 
was mentioned in the paiTport as her place of deftinarion. The 
ipirit of the treaty muft be held only to require an American to 
Hate the place of deftination of the ihip; to the heft of his know- 
ledge and belief, or he would be excluded from failing upon any 
voyage with a cargo, .the deftination of which was not unalterably 
fixed. [Here he was proceeding to obferve, that in the French 
copy of the treaty between and France^ in which lan- 

guage it was originally drawn, and which in cafe of difpute was 
to bind, no mention was made of the paiTport or certificate, or any 
of the papers fpecifying the place to which the ftiip was deftined, 
but only the place from whence (he failed : but the Court held him 
precluded from referring to the French copy in contradidlion to 
that tranflation which had by agreement been introduced upon the 
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Bp^i> pofitr^f The %rir«« dhe||ig/ warnatited tb ht^ 

Saring ^nterkun £Mp« craft ia ^eKcrir {ea£e of that d^tipAioa he eom* 
CtA^bTT {^letdly 4^<ficaUi rad .lu» iurni^ued «idi^ att jtbe C4o^ 
wa. Amerkaa or the warranty is 
tieceflary to deny as a general proppStiotit that for the purpofes 
of trade a man mnft be eonfiderl^ to he that ooontry where he 
happens to he dooiieiled. But to that geaerd {n'opoiQdoa muft be 
added this qualiftcation, that the luhlverfal pmdtiee of nations on 
this point may be varied by the |»artlcukr regulations of any in- 
dividual ftate» as far as rerpe'&s that flatey and the .fubje^B of tliat 
ftate. Every nation has a right to fay upon what terras foreigners 
ihall be allowed to be naturalized among them; or otherwife be- 
obroe eotided to the protedion of the Rate ; and they have a right 
diXo to dired that the property as well as the perfons of foreigners 
•cpming to reftde amongft them, ihali have complied with certain 
dipulated forms before it foall be deemed to be the property of a 
member of ftich aftate. Upon this principle America has aded ; 
ihe found that her population was rapidly increaftng by the influx 
of foreigner^ and that numbers were aiming at a participation of 
that GommeFOO' which (he bj^ her neutrality had proteded during 
the war. This gave rife to the naturalization ad, and till a fo- 
reigner has coonpUed with the requifites of that ad he cannot 
■claim any of the privileges of a citizen of the United States, On 
the fame principle alfo proceeds the American navigation ad, de- 
claring that no ihip ftiall be denominated and deemed a ihtp of the 
United StcUes^ and entitled to the benefits and privileges appertain- 
ing to fuch ihips unleis regiftered^ and that Ihe Ihall not enjoy 
the fame longer than foe foall continue to be wholly owned and 
commanded by a citii^en of the United States, The legiflature of 
America therefore h»a decidi<id what foip anfwers the (fofcrtptiqn 
of the warranty contained in this policy, and it is perfediy dear 
that the was not foat kind of foip to which alone 

the American government has extended the privileges of American 
protedion.^^ Hadfoe legiilatuto of America meant to ditofor iipon 
the fo^s bekmg^g to the ckizeas of that eountry nOtlSt^ more 
riian certain adtontogesin the payment of duties^ foat meaabag would 
have been partta\diri^exprefti^..v.pbe tends pftbe ad exclude foips 
not complying witilf foe pfovi^dh of fob adiltom all privileges, 
and ccrtrinly norfob leaft valuatdb privilsgObOftfeltod by a neutral 
date is that of being exempted from foe calamities of war. It ap- 
pears indeed that the Mount Vernon bad no fooner cleared the 

/aware 
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: laware than flie was captured by the privates who, aware 1 802. 
•that (he was udt property^ watched her departure. Nor 

is there any weight ih lh« "aTgurhcnt that if not be 

'» ■ * * OL'AGETTi 

warranted could of any other 

nation ; for it doeiS hot follow that bccaufe# a man by his condua 
forfeits his rights as a fufejea,fif oiie country, he therefore necef- 
farily and CO ittflanti acqaires rights as *a fubjea of feme other 
country. The fentence of fepodernhation completely fnppqrts the 
fecond objedionV mat. . that the daptain was, not 'a citizen of the 
United StaUs\ ior^ aftet .ajfcging among the reafons of condemna- 
tion, ‘‘the captain being a w 

naturalization,”. it proceeds in the-adjudicating part to condemn 
lifter “^a ferious PKaminatipn,” ' (that is, of Jdl the fads previoufly 
alleged) ‘‘ the (hip captain George Dominico^ For- 

' tugueze." Confiftently therefore with ah. the; decifions upon the 
effed of foreign fentencesj. ahi' particularly with the dodrine lately 
laid down at the C^ipit in.^he bafe o£ Kinde^ef yi Cbafe^ 

363. (<^) cd. 5. it is not competettt to the PWntiffi to difputd the 
fad of the captain being ■ a if a fentence Rate 

feveral fads fufficient to legalize condemnation, and Ithen proceed 
to condemn generally, the fads (hmsd ia^thte fentettcc are cpncluftve 
and cannot be controVertedi Butifiv this cafe the coiiit'have alleged 
in the adjudicating part of the fcntencc'i that the oaptaih was a por- 
tuguezey which precludes any. argutneftt upon the point. It is 
obfervaWe alfo, that the title of the Icntencc of condemnation is 
not of aii American ih\p* ^ Mount Vernon ^ 

But thirdly, the (hipV papers arehot fuch- as the* tre^ 

America apd requires| cd^ in that refped the 

warranty is not fulfilled. The oSfeiWatioa by Mr. Juftice 
•Heath on the defed of the palTport in not Rating the place of habi- 
tation of the matter, is of hfelf a fufii'dent.lwr to -fhe Plaintiffs* re- 
covery ; for it is impoflible to apply to him the words-^f of the town 
oi Pbiladelpbia^' without applying a lfO;ao him the words “ 424 
tons burthen,’! which immediately jfollp This omi/fion poRibiy 
weighed much with^ the court -m coming to the. conclufion 

that he #aS'l[Ot iti Ameren. . But independent qfTh.t8 objedion,’ it 
appears that the deftioation of the (hip h not truly ’defiu'ibed in the 
paffport. The deftination dated in the paff^tt 
the deftinartbn found upon the cafe is “OWe/ and a market, ’* 
fubjed to theidtredionof the Plaintiffs, ‘;The variance between- the 
two deferiptiOns is mcR evident,^ .^^^^ with | yiew to a compliance 
v Votviii. _ ■ ‘ ' 3 1 ;;' , with 
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• 1802. with the treaty moftimporuntj the fliipEaving been reprefcnted; 

Bauiso a# proceeding to a neutral port, when in fad flie was proceeding 

CLA^ET r the port of a belligerent. It is not necelTary to kifift that this 
would have been good ground of condemnation, for if it would 
have juftified detentio»i only, the underwriter is difcharged. Rich 
V. Parker^ 'j T.JR. ’jcs, If it be argued that the paffport need 
not have noticed her denioatipn, and that podibly her certificate 
of clesirancc is corred in the ftatement of the deftination, ilill there 
m oft in that'eafe be a difcordancy among the (hip’s papers, which 
of itfeir would Induce the. cruifeti of /Vowor to detain her for ex- 
amination. Indeed if fuch be me cafe, that bona fida which has 
been urged a& a juftifieation of the defeription muft be abandoned ; 
for if her certificate Rates her real voyage, and her pafipprt forae 
other voyage, it is cleat that the latter defeription was not introduced 
beeaufe her deftination was not decided upon at the time of her 
(ailing, but with a view to deceive the belligerent powers. 

. j^ayley in reply obferved, that whatever the title of the fentence 
might be, the fentence itfelf did not profefs to condemn on the 
ground of the Mmnt Verwn being an Englijh (hip, and therefore 
the title could havemoefiedl whatever. He added, that the fifth 
reafon Rated in the fentCnce nearly amounted to a declaration of 
war with America^ and evidenced moft ftrongly that (he was con- 
demned for being zn American; the United having at that 

time difpleafed France by their treaty with Great Britain, 

Cur. adv. vult. 

On this day the opinion of the Court w'as delivered by . 

Lord Alvanley Gh. J. w-bo after ftating the cafe proceeded 
thus: The firft clafs of objeftions to the Plaintiff’s recovery in 
this cafe which I (hall confider, arifes ftom the fuppofed non- 
compliance with the treaty htL'mttn America anti France, That 
tre^^y requires that in cafe either of the parties to the treaty (hall 
be engaged in war, the (hips and veffels belonging to the fubjefts 
or people of the other muft be furnilhed with a fea-letter or paff- 
port expreffing the name, property, and bulk of the ftiip, and alfo the 
name and placeof habitation of the maftqr or coramaml^' of the 
(hip. Now in the paffport ftated in this cafe* the name; of the 
matter is undqubwdly fet forth j but I think it would be , a ftrangc 
perverfion of the copflruaipn pf language to bold that the wwds 
“of the town ai Philadelphia^' which immediately follow the 
name of the (hip, are applicable to tlte maftcj, and deferiprive qf^ 
his habitation, and notsEof the port to which the (hip belonged, if 

therefore 
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therefore there was not a general adtntflion that the ihip, toge- 
ther with the ufual documehts taken but hj American velfels/* had 
the paflport ftatedy I flibuld have been of opinion that the treaty 
had not in this refp^fl: been fiifiiciently complied with, but I think 
from that general admiflion we are at libert/ to prefume that flte 
had on board a lea>Ietter, exprefhng the n.|ine and place of abode 
of the mailer, and confequently that in this refpeft Ihe did not 
violate the treaty between America imA France, The fame pre- 
fumption may, alfo be made in favour of the Plaintifff!, with refpefik 
to the objedlion taken, that the paiTport'did not truly defcribe the 
deftination of the ihip : for thougfPin the pafTport it is alleged that 
flie was bound for Hamburgh^ whereas her ihilruAions were to go 
to Cowej;, and a market, yet the latter deftination may pollibly have 
appeared upon the certificate of clearance, which we mull fuppofe 
her to have had among the other documents ufually taken out by 
American vefiels. The next confideration is. Whether this fhip 
was fo owned and commanded as to have entitled herfeif to the 


privileges of an American (hip, and thereby have complied with 
the warranty ? It is infilled on the part of the Plaintifis, that the 
non-compliance with the regulations of the American navigation 
a^l, although it may deprive the owners of the fhip of certain 
municipal benefits, cannot affcft the warranty: for that if the 
owner be really and bond Jide a domiciled inhabitant of /SVwnVt/, 
his Ihip thereby becomes an American Ihip within the meaning of 
the treaty between France and America, I am very far from 
thinking that fuch is the true conftru£lion of that treaty. The 
words of the navigation adl are, that “ no fhips or vefiels fliall be 
denominated and deemed fhips or vefiels of the United Stales^ and 
entitled to the benefits and privileges appertaining to fuch fhips or 
vefiels, unlefs they comply with the regulations of the navigation 
adl.*' It has been argued that the poflibly may have the 

fame fort of diftindion with relpeil to fhips regiflered and not 
•regiftered as we have, and although the latter may not be entitled 
to fome particular municipal privileges, yet that they are entitled, 
to the protefiion of the government. It does appear to 

me however, that the privilege of carrying the American flag as a 
fafe condudl among belligerent powers, is one of thofe privi- 
leges intended to be denied to all fhips but thofe vi>hich have com- 
plied with the regulations of \ht American navigation aCl. It is 
admitted that the owner of the Mount Vernon not having been na- 
' 4 turalized 
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1802. turalized ir\ jimericaf his (hip had not acquired the privileges con- 
ferred upon (hips by the navigation a£t: and I db not perceive 
enough ftatcd upon the cafe to fatisfy me that the French had not 
a right to fay that they were only obliged to refpeft as veffels of 
the United States thofe veflels which the .legillature tH America had 
refolved (hould exclufively be deemed and denominated veflels of 
\hz United States, The next fubje£k of confidcration in this cafe 
is the fentcnce of condemnation. Like French fentences it 
dates many reafons, hut draws no fconfequepces from thofe reafons: 
and though feveral fadls are dated, as if leading either to the con- 
clufion that the Mount Vernon %as enemies’ property, or that (he 
had not complied with fome conditions requiflte to edablifli her 
claim to the privileges of neutrality, yet the only concluflon at 
lad drawn from thefe premifes is, that the (hip belongs to the cap- 
tors as prize. If the words prefixed to this fentence, viz. “ Con- 
demnation! of the Engli/hihi^ Mount Vernon^' are to be deemed 
part of the fentence, they are of themfelves imperative upon us to 
hold that the warranty has not been complied with. Thefe words 
however are followed by this expreflGon, Extrad from the books 
of the office of the provifional tribunal refpefting prizes eftablilhed 
in Saint Domingo** and then the fentence is dated at length. It 
has been argued that the fourth reafon dated in the fentence is not 
a dire£t allegation that the captain was a Portugueze^ but only 
that he had not about him at the time of the.capture the evidence 
of his having been naturalized. I think, however, the allegation 
as it now dands, coupled with what is dated in the adjudicating 
part of the fentence, viz. that “ the faid (hip Mount Vernon, captain 
George Dominico, Portuguezt, has been duly and judly captured,” 
fufficiently edablifh that he was a Portugueze, and not a citizen of 
the United States. Now I think it was eflential to the charader 
of an American (hip, that the captain (hould, according to the 
regulations of the American navigation aft, have been a citizen of 
the United States. It is uimecefllary for us at this time of day to 
deliver any opinion refpefting the admilfibility of fentences of 
condemnation, as operating againd the rights of third perfons, 
drangers to the fuit. On that point doubts have been t^tertaine 
by very great authorities : but confidently with the cafe of Hughes 
V. Cornelius (/at), and a long feries of determinations in Wejlmihjler- 
Hall, we mud hold them to be admiffible and fcbndtifive between 
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the aflured and the u^ermlter, twith refped tb^ evcfjr foil which ‘' .180a. 
they profejfs to decide indeed it had api^ared that the fen- 

tence proceeded, net upon a faliification of the waninty contained ciiHottT, 
in the policy, h^t upoh jfo regnUtion® of 

adopted without the alfent of other nationaj and contrary to the law 
of nations, the aflTared wotdd ftill J^ve been at libeity to prove his 
neutrality. No quelMon can now arife as to the eded of fuch a 
^warranty as the present : for I take it to be completely eftabiilhed 
hy the cafes of BarzUldy ▼. Le^is (^), Geyer v, Aguilar and 
Rich V. Parker (</), that if a (hip be warranted AmericdUy (he ihult 
not only belong to American y but muft in every refpeft be fo 

documdhted as to entitle herfelf during the whole df her voyage to 
the privileges of the flag. It was once doubted indeed 

by Lord Kenyon in the cafe of De Sowza v. Kwer (e), wheth«: 
the mere fad of condemnation as prize was not of itRlf coacluflve 
againfl; the warranty of neutrality, though (pecial grounds of con- 
demnation appeared upon the fentence not warranted by the law 
of nations : (or it was cpnlidered that ;a contrary dodrine wo^d 
impute bad faith to the tribunal by v^ch the condeiaanatiea waa 
pronounced ; and unlefs fudi fpecial grounds appear the (entencc- 
is undoubtedly conclufive. Accordingly in Saloucci v. Woodmafs 
where a (hip warranted neutral was .condemned as good and law- 
ful prize, that (iog'le allegation in the fentence was deemed fufli- 
cient to negative the neutrality of the (hip, becaufe, as no fpecial 
ground of condemnation appeared, the court held tbemfelves bound 
to fuppofe that it proceeded upon the juR and lawful ground of 
the (hip being encmies*^ property. BernarAt s^ Motteux{g) 

the Court conCdered the fentence conclufive as to evei^ thing which 
it profefled to decide, yet held theinfelves at liberty to examine 
whether the ground on which the fentence 'proceeded ailually fal- 
■fified the warranty contained in the policy. , Then follows a fefies 
of authorities in which the court| have determined that if the con- 
demnation does not plainly proceed Upon the ground of enemies* 
property, or that of the (hip not having complied with iubfifting 
drearies between her own country and that of the capturing power, 
but on tbe ground of regulations arbitrarily impofed by the latter, 

10 which neither the government of the captured (hip, nor the 
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i . 8 o 2 . otli«r powers Eurapp have been made parties, fuch a condemnax 
tionihall not be, admitted Ba cQacludve againft the warj'attt jr of neu- 
CtAOETt^ ■trality. Such was ^be idoQrine laid down in Ma^ne y, Walter (h),. 

■and confirmed in the Vubfequent, e^es pf Pallard v, JBelUJb)^ and 
v. .^/^/ero» {c)v *rbe late cafe ofPr;Vey. ffri/(i/), is extrem 
like the prefent, and Indeed if it wwo not for \he words prefixed to 
the Tentence in this cafe, there would be as much analogy as polfible 
between the two cales. The fehtence there prdcee upon much 
the fame ground asthe prereht fentence: and the CJourt of King’s 
Bench was of opinion that there was nothing fufiicieatly conclufire 
upon the face of the fentence to negative the neutrality, the con- 
demnation apparently proceeding upon reafijns which were not 
JulUfiable. The laft cafe to which I fliall advert is that oi Kinderjley 
T. Cbafcy decided at the Cockpit, July 21. 1 8o’t, on appeal from the 
Mayors Co\xtt tt MadraSy and reported in Park's Ittfur. p. 363. 0, 
•cd. 5.' Tbe’»judgment of the Court vra& there pronounced by the 
prefent Mailer of the Rolls, in a very able manner. Who, after con- 
fiderihg the donclufivenefs of foreign fentences upon warranties of 
neutrafity, add acquiefeing in moft of the prihciples laid down in 
eur CouTts,rproceeded to difeufs the particular fentence upon which 
that eafe Came before the Counal. He there adopted a principle 
■moll eflential to be 'attended to in the condrudlion of foreign fen- 
tences, homely, that the reafous Hated in thofe ffentences are not al- 
ways tOrbe confidered as of themfelves the grounds upon which the 
pondeimnatiDn proceeds, but as the media of proof from whence a pre- 
sumption may be idrawn that the Ihip isnr is not lawful prize. We 
are called upon therefore to cqnfider what conftrudion we ought 
to put upon the fentence of condemnation Hated in this cafe. The 
queHion will be. Whether on the face of that fentence fufficient 
appears to &\ew that ’the MounlVeruoa was condemned by the 
French courf, not on the ground of her being enemies* property, 
but beaufe Ihe had contravened forae arbitrary edidk of France^ or 

•f • ■ •■• 

not conformed to Tome regulation tb which Ihe vras not hound to 
conform ; or whether, on the other hand, taking the whislc of the 
fentence together, we are not under the necelfity of holding, as 
was holden in -the cafe of Kinderjley v. Cbafcy that it muH be con- 
Hrued liberally in favour of the underwriters, mid we muft con- 
clude that it proceeded on the ground of the Hiip ^heing enemies* 
property, unleis the contrary dUlSiiftly appear ?, In the. tody of 
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the fentetice there U nothing to fhew that it proceeded on the want 
of any particular document, oic hon'<6mpliance with any particular 
ediO. In every country but our own, throwing papers overboard 
has, I believe, beeoi liotdeh to be' fulEcient caufe of condemnation ; 
though I am -not fiire whether in France thafrule has been fo laid 
down by way of pofitiveinftitutlon, or only as a mode of evidence 
from which the conclufion is to be drawn that the {hip is enemies’ 
property. Indeetl,inEx^/a»^ that circumftance alone has often 
been deemed fuflicieut to warrant the fame conclufion. Another 
reafon dated in the fentence is, that the crew ran away and refufed 
to be examined. Now we aU know that by the law of England^ 
and I believe by the law of nations, it is incumbent upon the crew 
2>f a captured ihip to fubmit to examination: and if they do not, 
every thing hqUile may be prefumed againft them. Nobody 
therefore can fay that this was not one of. the grounds from which 
the French court drew the conclufion that the fhip was enemies' 
property. Then comes the lad reafon Rated in thefentence, which 
I confefs has raifed confiderabic doubts in py mind as to the pro- 
priety of the fentence. I did . think that notwithftanding all the 
Teafons previoufly ftated, it might be fairly argued that the fen- 
tence proceeded upon the laft- reafon only, and was a declaration 
of war againft Americfi^ America as having granted to 

England improper privileges. If this be fo, the aflfured have a 
right to fay that the Mount Vernon was condemned, , not becaufe 
ilie w-as not an American^ but becaufe flie was an American, If 
therefore the title prefixed to this fentence, was not to be confidered 
us part of the fentence, I fhould very much doubt whether there 
■were fufficient on the face of the fentence to warrant the conclufion 
that the fhip was condemned on the ground of her -being Engli/h^ 
but if it be part of the fentence, then the laft reafon ftated is very 
material with relpeft to the confideration whether the fhip were 
Englijb or not ; for it was not unnatural for the French court to 
couple with the other circumftances ftated in the fentence, the 
favourable difpofition of towards England^ and the readi- 

•nefs to furnifh the EngUJb with fuch documents as would entitle 
them to the privileges of the American flag. If therefore the laft 
reafon be not confidered with reference to the title, that reafon of 
dtfelf, unconnedted with the confideration whether the fhip was 
or not, might be deemed the real ground of the condem- 
nation, and then the underwriters would unqucftionably be liable. 

" But 
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Baring 
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a 862> But coupling this tide with the objedioiu tdcen to the ihip'i papers, 

Sarino and the regulations hy treaty hetween America and Francct and 
CtAOETT. confidering that it m^es no. difference whether the ground on 
which the fhip was condemned ^ear' at the be^nning or the 
concluffon of the Sentence, 1 am of opinion, and my Brothers 
concur with me for all or Tome of thefe reafons, that the Mouat 
Vernon was condemned either as not being an American^^mt 
having thofe documents which entitled her to the pnTileges of the 
American flag in the court of a belligerent power. Thepoilea 
therefore muft be delivered to the Defendant 

Fer Curiam, Poftea to the Defendant. 
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CASES 


ARGUED and DETERMfNED 1801. 

IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQUER CHAMBER, 

IN 

Michaelmas Term, 

In the Forty-^third Year of the Rdgn of Georob HI, 


Smith and Another, Affignees of J. S. a Bankrupt, v. Nm. luh. 

Barclay. 

T his was an application to the Court to difcharge the De- imnaaion 

r j r A j » • • by the af- 

lendant out of cultody on his entenng a common appear- Cgneei of a 
ance, the affidavit to hold to bail being made by the bankrupt, h”ot foffi-* 
and ftating a commifiion to have ifliied againfl faimfelf, under banbupVw 
which the Plaintiffs were appointed affgnees, and that the Defen-* a 

* * ° tender in 

dant was jullly and truly indebted to them, and that no tender Bank notes, 
or offer had been made to pay the faid debt, or any part thereof, 
in or by any notes of the Governor and Company of the Bank of 
England,^ expreffed to be payable on demand.’* 

Baylty Serjt., objefled to this affidavit as being made by the 
bankrupt, who could not take upon himfelf exprcfbly to negative 
a tender which might have been made to his affignees. He dted 
Smith V. Tyfon, ante^ vol. 2. p. 339. 

voi,.m. si* Btft 
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1802. T.eji Seijti fubmitted' that the affignees ought not to be 

■' cshed upon to make an affidavit, and referred to Lawfon y, M''Do- 
ndld^ ante^ voL a. p. 590* where the Court oid not call upon the 
clerk of the peace, in whom the eftate of an ihfolveot had been . 
veftedj and in whofe name ah adipn was commenced, to negative 
the tender. 

Tie Court held the affidavit jnfuffident, and made the 

Rule abfolute (^). 


(«) See Percy v, p. 6; and^. (*)» ?• 7* 


, jtk. Wilkins v. Mary Wetherill and Charlotte Coutts. 


If 8 feme co- 
vert be taken 
in execation« 
under a war- 
rant of attor- 
ney given by 
*her as a feme 
>fole, the 
Court will 
not difeharge 
heron a fum* 
mary appli- 
cation 


•^HIS was an application to the Court, calling on the Plaintiff 
to fhew caufe why the judgment figned in this cafe againft 
Charlotte Coutts^ one of the Defendants, and the writ of execution 
thereon, ffiould not he fet afidc for irregularity, and the fum of 
42 /. lys. 6 d. levied thereon, be reftored to her. 

The ground of this application was, that the judgment was en- 
tered up on a warrant of attorney given by Charlotte Coutts jointly 
with Mary WetberiU^ the other Defendant, the former being a 
feme covert at the time when the warrant was given. It appeared 
-from the affidavits ihox Mary WetberUlf who was a widow and the 
mother o£ Charlotte Coutts^ having been arrefted for a debt, the lat- 
ter joined with her in a warrant of attorney to confefs judgment, 
in order to obtain her morfier’s difeharge ; that the Plaintiff was 
not apprized that Charlotte Coutts was' a feme (overt \ and that 
having entered, up judgment on the warrant of attorney, Char- 
lotte Coutts was taljen in execution, whereupon her hufband paid 
the debt. 

Fraed Serjt., being called upon to fupport the rule, contended 
that Charlotte Coutts^ being a feme covert^ her deed was abfolutely 
void : and he ched the cafe of Saunderfon v. Marr^ i H. BL 75. 
where the Court fet afide a judgment on a warrant of attorney 
given by an infant, -though he had promifed not to take advantage 
of his infancy. 

Tthe Court faid it was very evident that the cafe of Saunderfon 
•v. Morr, proceeded on the ground of the Fiamtiff bdn^ apprifed 

that 
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that the Defendant was an infant ht the dime that he gave the war- 1 802. 
rant of attorney, whereas in this cafe the Plaintiff was not apprifed wilkIn* 
that Cbarhtte Coutts was cowrt at the time the warrant of at- 
torney was given.* They obferved that it had been repeatedly de- ' 
elded that the Courts would not affift a Jeme covert in a fummary 
way who obtained eredit by afting as / feme foie [a ) ; and that 
Charlotte CouUs ikktxticst muff rdfort -to her writ of error. 

Rule difeharged ( 5 ). 


(«) See Di GaiUon v. anti, voL i« 

p, 8. and the note to that cafe. Alfo Pior^ 
Jhn V. Mtadon» 2 Bl, 903. Partridge V. Clarke 
5 r. R. 194. and Waters v. Smith, 6 T. R. 
431. where a feme covert obtained 
credit upon a niftatken reprefentatton that 
her hufband was dead, the Court of K. B. 
difeharged her upon common bail, becaufe 


no fraud was intended. Pitt v. Thmpfin, 
I Baft. 16. And the fame was done in 
March v. Capelli, where the hnfband was 
abroad, though upon terms of reparation* 
Id^ p. 17. 

{h) See alfo Maclean v. Douglas, ante, 
p. 128. 


PioOTT and Another v. Trusts. 


Nov, i6ch. 


This was an application catling upon the Plaintiffs to.fiiew 
caufe why the al&gnment of the bail bond and the proceedings anaffignmenc 
thereon (if any had been had), fliould not he fet afide for irregula- bond while 
rity. The application was maide on the behalf of the bail on ajf~, pendbg." *' 
Hating, that the adi:on was commenced againH the Defen- 
dant fo long ago its the 8th Tkwwr 1801; that the bail-bond was 
immediately given to the Iheriffs of London ; that Ihortly after this proceedings 
an arrangement between the parties took place ; and that the bail afide for irre- 
never heard any thing more of the adlion until the 6th of OSober Buahe^Coort 
laft, when they were ferved with proceft at the fuit of the Plain- proewdings** 
tiffs, as afhgnees of the Iheriff. It was alfo /worn that no dcclara- 
tion was filed either in the term in which the adion was com- plaintiff has 

• been guilty 

menced, or in the term following j and alfo that no of laches. 


rule for time to declare was obttyned rither in the faid Michaelmas 
term, or in flif4iry term following. On. the part of the Plaintiffs, 
it was fworn that in Trinity term 1801, bail above not being put 
in within due time, they took an affignment of the bail bond, on 
which they were now proceeding. 

Bayley Serjt. ihewed cauH, and infifted that the Plaintiffs were 
perfe^ly regular in their proceedings, for that having taken an af- 

4 fignment 
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' '^1 ■ ■ 

lignment of the bail boa4 lo TrinUy term x8oi, widte ^ afiSoti 

was peodiog in the eourt, th<^; hM thereby acquired « ni^t of 
a£iion under the ftature, and eon^ueatly were ea^ttod pro^^ 
He obferved that on this ground the cafe waa di^aguiibaNe Aosa 
that of Sparrow v« Nt^br^ a M. 874> where tibc Court ftayed pro* 
ceedinga on a bail bondV which had been affigned aSier the cauft 
was out of court. 

Shepherd Setjt., in fupport of the rule, argued that the circum- 
(iance of having taken the ailignment within due time could make 
no difierence, as the plaintiSs had omitted to proceed within due 
time ; and that if a contrary pradice were to prevail, the bail 
would be liable at any indefinite period, though they had been in- 
duced by the lachet of the plaintiff to fuppofe the adion conipletely 
at an end, and had been thereby deprived of the opportunity of 
applying to the Court for leave to put in bail above upon terms, 
or of rendering the defendant. He obferved that the reafon why 
the adion on the bail bond muff be brought in the court where 
the original adion was commenced, is, that the Court may be able 
to regulate proceedings upon the bail bond in fuch a way as to do 
juffice to the parties ; and that the ground upon which the Court 
proceeded in Sparrow v. Naylor, was, that as foon as the caufe is 
out of court, the Court ceafes to have jurifdidion over the bail 
bond. 

The Court were of opinion that the prefent'rule could not be 
fupported, it being moved on the ground of irregularity : for the 
aflignment having been taken in, due time, the plaintiffs were per- 
fedly regular in their proceedings. They faid that this cafe dif- 
fered effentially from ihai of Sparrow v, Naylor, becaufe the alfign- 
nientin that cafe having been taken after the caufe was out of 
court, was a mere nullity {a), whereas here the aflignment having 
been taken within time, the Plaintiffs fo far were right. They ad- 
ded, however, that both cafes were pregnant witlj the fame incon- 
venience, and if the bail applied to the equitable jurifdidion of 
the Court, they ihould find ho difficulty in ftaying the proceedings 
on the bail bond in this and in ail other cafes where it fhould ap- 
pear that the plaintiffs had by their negled forfeited their claim to 
infthute proceedings agalnft the biul. 

Rule (llfcharged* 

{«) Tfce votit ttf ^ Jkm, vp. I w lu*4awf»l aUiirsi^ 

«re ** the fcedff or other officer at the re- I #tc. ’ 

-^uefi anid eofi* of the plaintiff d^Siaa 1 

5 . 



223 


IN THE FORTYiTHIRD YEAR OF 0EOROE IIL 


Ratcliffs v. Burton, 

’J’RESPASS for breaking and entering tte dwelllng-houfe of 
the PlaintiE’, and making a great noife And difturhahce, See. 
there, and forcing and breaking open, breaking to pieces, dama- 
ging and fpolKng the doors and windows and the locks, bolts, bars, 
ftaples, And hinges thereto affixed. 

Plea as to the fuppofed trefpafles, that before the faid time when. 
See. a writ of aUas latitat iflued out of the King s Bencb^ direded 
to the fherifFs of Ijondan^ by which they were commanded to take 
the Plaintiff, if he ffiould be found in their bailiwick, and fafely 
, 3 ceep him, &c. fo that, &c. ; that the faid writ was indorfed for bail 
for 30/. and before the faid time w’hen, &c. was delivered to the 
faid fhcriffs, who direded their warrant to the Defendant and one 
J. A. as ferjeants at niace, and thereby commanded them to take 
the Plaintiff to anfwer, &c. which faid warrant afterwards and 
before the return of the faid writ, and before the faid time when. 
See. to wit, on the day and year laft aforefaid, in the pariffi afore- 
faid, was delivered to the faid Defendant, to be executed in due 
form of law, by virtue of which faid warrant the faid Defen- 
dant, as fuch ferjeant at mace as aforefaid, afterwards and before 
the time' for the return of the faid writ, to wit, at the fame time 
wiien, &c. and within the bailiwick of the faid lYilliam Rawlins and 
Robert Abbion Cox^ as fuch flierilTs as aforefaid, peaceably and 
quietly entered into the faid dwclling-houfe, in which. See. the 
outer door thereof then and there being open, in order to take and 
arrcll the Plaintiff under and by virtue of the faid writ and war- 
rant, as it was lawful for him to do, for the canfe aforefaid, and in 
order to arreft the faid Plaintiff, and by virtue of the faid writ and 
warrant, did then and there neceffarily and unavoidably make a 
little noife and difturbance in the faid meffuage or dwelling-houfe, 
and ftay and continue therein nyiking fuch noife and difturbance 
for the faid fpacc of time in the faid declaration mentioned, and be- 
caufe at the faid time when, &c. the faid Plaintiff not having been 
taken and arrefted under or by virtue of the faid writ or warrant, 
and the entrance of divers, to wit, ten of the rooms and apartments 
of the faid dwelling-houfe, and of and belonging to the fame, be- 
ing fattened and ftopped up by and with the faid doors, windows, 

VoL. HI. 3 Jocks, 


Nov» 1 8. ' 

Scmlf. that a 
fhenfr*.s cfli- 
xcr rding 
order civil 
proccTs may 
break- 
in" the inn-ir 
doors of rhe 
dcfendanc’s 
houfe, tho’ 
be be noc 
therein ht the 
time. 

But in fuch 
cafe the oln- 
cer nnill fi»it 
dom::nil ad- 
mitiance. 
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locks, bolts, bars, fiaples, and hinges, in the introductory part of 
this plea mentioned, fo that without forcing and breaking open the 
fame the faid Defendant could not at the faid time when, &c. 
fearch for or arreft the faid PlaintiiF in the fame rooms and apart* 
ments he the faid DMendant at the faid time when, ^c. in order 
to fearch for, find, and arrell: the faid Plaintiff, under and by virtue 
of the faid writ neceflarily forced and broke open the faid doors, 
windows, locks, bolts, bars, (laples, and hinges, and in fo doing ne- 
ceflarily and unavoidably a little broke to pieces, damaged and 
fpoiled the fame, doing as little damage as he poflibly could on the 
occafions aforefaid, which are the feveral fuppofed trefpaffes in the 
introductory part of this plea mentioned, whereof the faid Plaintiff 
hath above in his faid declaration in that behalf complained againll 
him, and this, &c. wherefore, &c.” 

To this plea there was a general demurrer and joinder therein. 

Bayley Serjt., in fupport of the demurrer. There are two objec- 
tions to this plea ; ift, It does not ftate that the Plaintiff was in his 
houfe at the time when the Defendant entered ; 2diy, It does not 
aver that the Defendant before he broke open the inner doors, 
locks, &c. of the Plaintiff’s houfe, made any demand of leave to 
enter, nor does it fhew any particular circumftances which rendered 
that breaking neceffary. With refpedi to the ift point, a fheriff’s 
officer acting under a capias has* no authority tq enter the houfe of a 
party who is not in the houfe at the time. If an officer enter a 
houfe for the purpofe of arrefliog any perfon, he aCls at his peril, 
and is juftified or not according to the event of the perfon being 
there or not. Although there be no authority exprefsly in point, 
there are many which bear flrongly upon the fubjeCt. In Hold- 
ringj^aw v. Rag^ Cro. Eliz. 876. the Defendant to an adion of 
trefpafs pleaded that the Plaintiff was indebted to him in fuch a fum, 
and by licence of the Plaintiff’s fervant, the door being open, he 
entered to demand his debt ; upon demurrer this was adjudged no 
plea, “ efpecially it being not averred that the inaRer, who was 
the debtor, was then within the houfe •, but Gawdy conceived that 
if it had been averred that the mafter was then within the houfe, 
the plea had been good.” There indeed the Defendant was not 
ading under procefs, but the cafe diRindly recognizes the prin- 
ciple that a trefpafs may be juRified or not, according to the event 
of the party being found within the houfe or not. Upon the Ikme 


3 


principle 
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principle where a Defendant juftified entering the Plaintiff’s houfe 
^nder a/, fa. to levy de bonis Philip Bifcop tejiatoris in the hands 
oi Lucretia Bifcop, executrix, and averred that the executrix 
was in the Plaintiff’s houfe cum bonis fuiA and there abiding, it 
was adjudged to be a bad plea, becaufe if did not aver that bona 
Ujlatoris were in the houfe j but Mbona tejiatoris had been there, 
the entry had been juftifiable, Bifcop v. White, Cro. Eliz. 759. So 
\nBennet v. Gray, 2 Roll. Ab. 564. Tin. Ab. Trefpafs, H. a. pi. i. S. C. 
it was decided that a flieriff could not enter the houfe oij. D. and 
there break a cheft of J. K, after demand of the keys to feek’ S. 
his prifoner, who had efcaped from arreft, “ but he ought to take it 
upon him that he was in the cheft.” To the fame effed is Btan~ 
hope V. Dawfon, 2 Lutia. 1428, where exception was taken to a juf- 
tification for entering the Plaintiff’s houfe under a writ oibomine 
replegiando of one W. Laycock j that the Defendant could not enter 
the houfe, unlefs the peffon to be replevied were there at the time, 
though it had been exprefsly averred that Laycock was eloigned to 
the faid houfe. It is true that there were other objedions to the 
juftification, and the reafons of the judgment do not appear, but 
Lutwyche himfelf obferves that the above was a ftrong objedion. 
Another cafe, in which it has been holden that the juftification of 
the party may depend upon the event of the fearch, is BofoclC v. 
Saunders, 2 Bl. 912? where an Excife officer was held liable to an 
adion of trefpafs for breaking the Plaintiff’s houfe under a war- 
rant of the commiffioners to fearch for uncuftomed goods. It is 
true that the cafe of Bojlock v. Saunders was overruled in that of 
Cooper V. Booth, Trin. 25 Geo. 3. K. B. 3 Efp. N. P. Caf. 135. 
cited in JobnJlone v. Sutton, i T. R. 535. and \n Price v. Mejfen- 
ger, ante, vol. 2. 160, But it was overruled on the ground of the 
JO Geo. 1. having been mifeonftrued, not upon any objedion to 
the general principle of law. It is laid down in 2 Plalc, P. C. i j 1, 
that “ upon a fearch for ftofen goods, if the goods be not in the houfe, ' 
yet the officer is excufed, becaufe he fearcheth by warrant,” but 
it fee ms the party that made the fuggeflion is punifliable in fucli 
cafe ; for as to him, the breaking of the door is in eventa lawful 
or urdawful, viz. lawful if the goods arc there, unlawful if not 
there. Now by a capias the officer is not direded to take the party 
in any particular houfe, as in the cafe of a fearch warranty but his 
authority is general, and he therefore ftands in the fame fituation 

as 
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r8o2, as the party mentioned by Lord Bale, the legality of whofe ads 

itATcTi^ii depends upon the event, adly, A fheriff’s officer has no authority 

„ to break open the inner doors of an houfe without firft making a 

Burtok. ^ ^ ® 

demand of admittance. \* It was exprefsly determined in Semajne s 
cafe, 5 Co. 91. that “ improcefs where the King is party, the (heriff . 
cannot break open the outer door of a houfe without firft fignify- 
ing the caul'e of his coming, and making requeft to open the doors 
“ for the law, without default in the owner, doth abhor deftrudion 
or breaking of any houfe which is for the habitation- and fafety of 
a man, by which great damage and inconvenience may follow to 
the party when no default is in him, for perhaps he doth not know 
of the proccfs, which if. he hath notice of, it is prefiimed_ that he 
will obey it, and that appcaretli in 18 Ed. 3. Execution 252 (a), 
where it is faid that the King’s officer who cometh to do execu- ' 
tion, &c. may open the doors which are fhut, and break them if 
he may not have the keys, which provetb that he ought firfl; to 
demand them.” This law is confirmed, 2 Hale, P.C. 1 1 7. w'hcrc 
it is faid that upon w'arrant to apprehend a felon, the officer rauft 
firft notify his bufinefs that he comes about, and demand admif- 
fion, whether it be th? houfe of the felon or that of a ftranger. And 
the fame he obferves of a warrant of the peace. And in p. 151. it 
is faid that upon w’arrant to fearch for ftolen good.s, if the door be 
lhur,and upon demand it be refufed to be opened by them within, 
if the goods be in the houfe, the officer may break open the door. 
Thefe authorities eftablifli that wlrere the officer is entitled to break 
open the outer door, he rauft firft demand admittance ; from which 
it feenis to follow’, that where he is only entitled to break open an 
inner door, he ought to do the fame, fince the fame reafons apply 
to both cafes [b). In addition to what has already been cited from 
Smayne's cafe, it miy be obferved that it was there exprefsly de- 
ckled that notice of the procefs of the law ought to be certainly and 
dircdly alleged in pleading, and that a general allegation, fuch as 

(«) Fitzh. M. in which pi. b roif- but for himfelf.” Smajw't cofe, 5ih Ft/. 
printed for pi. 152. But refers 10 Crown law, tit. ihmUiiU, c, 8./. ai. 

18 2 iDite8d of 3. p. 2 Halt* P, C. 1)7. But by the 

{ 1 ) If the Defendant take refuge in the fame ruihofuies it appears that before the 
houfe of another, the fterifF may break open Iheriff breaki the bonfe he mott demand ad- 
the outer door in order to ukc him ; for *• the miffioD. 
duuife cf any one is not acaflle or privilege 

** framij[4rum 
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pramijforum non ignanu^ was not fufficlent. Now in the prefent 
plea the allegation is merely that . the Defendant necejjarily forced 
and broke open the; doors, which is as general as poffibfe. 

BeJ! Seijt., in fupport of the plea, ift. It is admitted that there 
is no exprefs authority which decides that a (huff’s officer a£ting 
under civil procefs becomes a trefpafler by entering a Defendant's 
houfe if the Defendant be not there ; and the Court will be extremely 
cautious of laying down fuch a propofition for the firft time, fince 
it is impoffible for the officer to execute his writ without making dili- 
gent fearch in that place where the Defendant is moft likely to be 
found, vi%. in his own houfe. The cafe 6 i Holdringjhaw v, Rcg^ 
has no appljcation to the prefent, fmce it turned upon the validity, 
of the licence to the fervant ; befides which it may beobferved that 
the cafe is not law, fmce it is now holden that a man may enter the 
houfe of another to demand his debt. With refpedl: to the cafes of 
Bifeop V. WbUcs Bennet v. Qray^ and Stanhope v. Daw/on^ it may 
be obferved generally that they related to the houfes of ftrangers, 
where the flieriff certainly enters at his peril. According to the re- 
port of Brjlock V. Saunders^ in 3 Wilf. 434., Dc Grey Ch. J., in 
Hating his reafons for holding the officer of Excife liable, fays, 
“ the cafe of a ffieriff 's bailiff is very different from this j the bai- 
liff is bound to execute the ftieriff’s warrant, the officer of Excife 
is the party promoting^and ading for his own benefit under an au- 
thority which he has obtained by his own oath, and he is not 
bound to obey like a fheriff’s officer.*’ Admitting that cafe there- 
fore to be an authority, yet in the prefent inftance the bailiff is not 
liable, for the very reafons ftated in that cafe; and though that cafe 
was certainly overruled \n Cooper v. Bootby on the conftruttion of 
the ad of parliament, yet the general rules of law there laid down 
remain unimpeached ; and the principle of Cooper v. Booth eftab- 
Ufhes that where an officer ads under the autKority of a warrant, 
he is juftified in endeavouring to execute that warrant, though no- 
thing be found, the ad itfelf being legal. Upon the fame ground 
it is laid down 2 HaU<, P.C. lyij’that upon a fearch warrant, if 
the goods be not in the houfe, yet the officer is excufed though the 
party who made the fuggeftion is punilhable. In the cafe oilVbite 
y. Wbitjbtrey Palm, 52. it was agreed that where an officer juHihes 
breaking the inner door of an houfe under ^ fi fa. he need hot aver 
that there were any goods there, for he cannot know this before 
bis entry, and it ffiall be intended that a man has fufficient goods. 

VoL. IIL 3 N In 
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1802. In the cafe of a ftranger*8 houfe, it feemd that it c^aght to he aver> 

Ratcl^b red that there were goods. Cm, Dig, tiu EiucutionXC. With 
BvbTok. refpeS to the ^d point, if it appear to have been neceflary to the- 
execution of the Warrant to break the inner doors, &c. the ofiicer 
was juftified in fo %oing. Now it is averred in the plea, that be- 
catife the Defendant could not fearch for and arreft the Plaintiff 
without forcing and breaking open the inner doors, &c. he the De- 
fendant, in order to fearch for, find, and arreft the Plaintiff, under 
and by virtue of the faid writ, neceflarily forced and broke open the 
fame. This averment fhews that the force was not wantonly em» 
ployed, but was neceffary to the execution of the writ ; the necelfity 
is admitted by the pleadings ; and if the Defendant exceeded his 
authority, the Plaintiff fhould have put that fa^ upon the record 
by a new alfignment. With refpedl to the authorities which have 
been cited on this point, it may be obferved that they all apply to 
the outer door of the houfe, the rules of. law refpeding which are 
%’ery diftinguifhable from thofe which apply to tbe inner door of the 
houfe. In Lee v. Ganfcll^ Cowp. 7. Lord Mansfield^ after ftating 
the diflinftion between the outer and the inner door, cites the fol> 
lowing paffage from F^. C. C. tit. Homicide^ c. 20. {a) with ap- 
probation ; “ the rule, that every man’s hOufc is his caftle, when ap- 
plied to the cafe of arrefts upon legal proccfs, hath been carried as far 
as the true principles of political juftice will warrant ; perhaps be- 
yond what in the fcale of found reafon and good policy they will 
warrant ; but in cafes of life we muft adhere to rules well known 
and long eftablilhed ; but this rule is not one of thofe that will ad- 
mit of any extenfion ; it muft thereforej as I have before hinted, 
be confined to the breach of windows and outward doors intended 
for the fecurity of the houfe againft perfons from without endea- 
vouring to break in^” 

Lord Alvanley Ch. J. I think we may determine this cafe 
without entering into the great queftion which has been railed, 
Whet\iet a (heuS’s officer may juftify entering the houfe of a per- 
foh againft whom he has civil procefs, to afeertain whether be be 
there or not? My own opinion is, that he may. 1 will therefore 
fuppofe that the Iheriff’s officer has a right to enter in a peaceable 
manner, in order to ffitisfy himfelf whether the perfon roemiooed 
in the writ is to be found in his own houfe within the bailiwick. 


(•) P. 3'9* 
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The next queftion n. Whether an officer who enters for pur- 
pofc without any particular reafons for fuppofing the patty to be 
within his houfe, has a right to ad in the manner in which the 
Defendant upon this record appears to h^e aded: whether he has 
a right to break open fiich inner doors Us may happen to be ihut, 
without any previous demand of admittance ? If the officer have 
certain knowledge that the party is within the houfe, it might be 
abfurd for him to demand any admittance ; fmce if he were to do 
fo, the party might poffibly efcape by the window while the offi- 
cer was demanding admittance at the door. No authority has been 
cited to (hew that where the officer enters merely for the purpofe 
of afaertaining whether the party be there, he can juftify violence 
for that purpofe without a previous demand of admittance. It 
would be carrying the law upon this fubjed to an alarming extent, 
if the Court ffiould hold that becaufe a man happens to owe money 
in any part of Englahd^ the ffieriff of the county in which his houfe 
is fituated may break open every door and every trunk in which a 
man might be concealed, and this as often as he ffiould think pro- 
per before the return of the writ. It appears to that the law 
has gone quite far enough upon this fubjed. It has faid that the 
outer door of the houfe is the man’s caftle, but that the inner doors 
may be broken open for the execution of civil procefs. It has never 
faid, however, thit the officer may juftify breaking the inner doors 
without averring a previous demand of peaceable admittance, or 
ffiewing why fuch violence was neceflary. Without fuch averment, 
it does not appear that he did nothing more than was neceflary 
towards making a re&fonable fearch. In this cafe the Defendant 
neither ftates that the party was there, nor even that he had reafon- 
able ground of fufpicion. Had either of thefe circumftances been 
ftated, I do not fay that he would have been guilty of a trefpafs. I 
defire to be confidered as confining thefe obfervations to the cafe 
of civil procefs only, without in any degree extending them to the 
cafe of criminal procefs. The. prefent therefore being a cafe of 
civil procefs, I do not think the juftifleation ftated by the Defen- 
dant fufficient to entitle him to the judgment of the Court. 

Heath, J. I am of the fame opinion. This plea appears to 
me to be bad, becaufe it ftates no demand of admittance ; and I ffiall 
give my opinion on that point alone, cafe is a dire^ 

authority npo® fubjeil:. By the fixth refoludon of that cafe, it 
appears that it is not only neoeflary for the officer to make a de- 
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mand, but’that the demand^iiiull be pleaded ; and for wint of (uch 
sin averment the' Plaintiff there was prevented from recovering. 
The law of England^ which is founded oh rcafon, never authorifes 
fuch outrageous as tho^breaking Open every door and lock in a 
man’s houfe without any declaration of the authority under which 
it is done. Such conduft muft tend to create fear and dii’may, and 
breaches of the peace by provoking refiftance.’ This dodlrine 
would not only be attended with great inifehief to thC perfons again ft 
whom procefs is iffiied, but to other . petfons alfo, fitice it muft 
equally hold good in cafes of procefs upon efcape, where the parry 
has taken refuge in the houfe of a ftranger. Shall it be faid that in 
fuch cafe the officer may break open the outer door of a ftrangcr’s 
houfe without declaring the authority under which he adls, or ma- 
king any demand of admittance ? No entry from the boolw of plead- 
ing has been cited in fupport of this juftification, and Semoync % 
cafe is a diredl authority againft it. 

Rooke, J. I am of the fame opinion. Without referring at 
all to the cafe of 'Criminal procefs, I fliall give my opinion folely 
upon thefe tvi||«5Ucftion8, whether a ffieriff’s officer, having entered 
a houfe peaceably under civil procefs, can juftify breaking an in- 
ner door, without making a previous demand of admittance ; and 
whether enough is Rated upon thefe pleadings, from whence it 
may be inferred that fuch demand was made, or tl?at it may be dif- 
penfed with. I am of opinion that the'neceffity of breaking the doors 
is not fufficiently ftated to difpenfe with the demand. It is not ihewri 
why the Defendant could not have made his fearch witiiout break- 
ing open the doors, provided be had made a demand. I mull take 
it for granted therefore upon thefe pleadings that no demand was 
made. What a privilege will be allowed to IherifFs’ officers if they 
are"^ permitted to cffeQf their fearch by violence, without making 
that demand which poffibly will be complied with, and confe- 
c^wewtVj violence be rendered unneceflary ? With refpe(fl to the 
cafe of Lee v. Gar^elli nothing turned upon the want of notice, nor 
the mode of breaking. The queftion was not whether a trefpaft 
had been committed, but whether the officer having found General 
• Caitfelly the latter was entitled to' be difeharged oh fummary appli- 
cation. The general affertion of Lord Mansfield , muft be taken 
with reference to the particular cafe before him, not a| a 

cafe which was not even touched upon in argument. 
therefore affords no authority for the Defendant ; and 

fi '■ We 
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€afe on tbe contrary exprefsly decides that a demand muft be made iSoa. 
and Rated wkh fufficient ccrt^nty. The cafe of i8 Ed. 3. refer- 
red to in Smaytu\ cafe is ftili more in point, for it is there Rated 
in terms that the officer muR firR demand Ihe keys. On thefc 
pleadings therefore I have no hefitation in itying that judgment 
muR be giten for the Plaintiff. 

Ghambre, J. Not having been prefcnt at the whole of the ar- 
gument, I Rtall content myfelf with faying that I concur in opi- 
nion with the rcR of theOoort upon the fecond point ; namely, that 
the breaking of the inner doors of the houfe is not juRified by 
this plea. It would be mifchievous indeed if fuch a latitude were 
allowed to ffieriffs’ officers as that which is now claimed. It lies 
jsn the party claiming fuch a right as that of breaking the doors of 
a houfe, to Riew upon what grounds he does fo. It is faid that the 
Defendant’s a^s were neceffary to the execution of the procefs ; 
and that they appear to have been fo by thefe pleadings. But the 
Court requires that the circumRances from which that neceffity 
arifes Riould be Rated. This the Defendant has not done. I have 
therefore no doubt that judgment ought to be given for the Plain- 
tiff. 

Judgment for the Plaintiff, (a) 


(«) Though no decided cafe is to be admldion before ho breaks open an innet 
found opf'n the point here determined, there doer. Dodder*d !!;9 and Hanghton faid thu 
isanfApreffionin//'-^//# if ihe fhenfi’ be to 00c rot in, he may break 

which ir.ews the opinion of two Judges in tht op^n arothtr upjn having been refufeJ a» 3 " 
17 l/ac, I. that the fticniF oo^ht to demand initunce * 


(IN THE EXCHEQUER CHAMBER.) 

Lxwis V. Leou in Error. AW. isth. 

T his was an a£iion of debt on a rrfignation bond given by the 
maRer of a public fchool. ’(For the pleadings, argument, 
and judgment in the King’s Bench, fee i Eaji 391*) 

Manley was this day to have argued foe the Plaintiff in error, 
and Giles i contrd ; 

But The Court were clearly of opinion that it did not fufficiently 
appear upon the record that the office of fehoolmaRer, to which the 
Plaintiff in error’had been appointed was fuch an office as ought, 

Vot, III. 3 O for 
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for the fake of the public, to be deemed a freehold office, and that 
it was therefore impofiBble to radfr the important queftion which it 
was the intention of the parties to litigate ; upon which queftion 
they declined giving^ any opinion. 

Per Curiam^ Judgment affirmed. 


JV^v. 15th* 
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Harding v. Hemnem. 

fjpHE Defendant having beenarrefted on a wlit returnable on the 
morrow of the IJofy TtMi/y, m the fuit of the Plaintiffi, gave 
bail to the fheriff; foon after this, viz, on the 1 ith of ^une^ and 
before the retuim of the firft writ, he was again arrefted by the fame 
fheriff, at the fuit of feme other perfon, and not beidl| able to pro- 
cure bail, was removed by haieas cwptu and emmittitur to the 
Fleet ; of his being thus removed and committed no notice was 
given to the Plaintiff, Vfho for want of bail above being regularly 
put in and perfeded, took an affignment of the bail bond. 

Upon this an application was made to the Court to fet aftde the 
affignment of the bail-bond and fubfequent proceedings thereon (if 
any) for irregularity, and alfo to order the bail-bond to he delivered 
up to be cancelled, on the ground of the Defendant having been 
charged in the cuftody of the Warden of the^ F/crt, in this aflion, 
before the return of the writ. In fupport of the application an af- 
fidavit was made, the objeS of which wis to Ihew, that though no 
notice had been ^ven to the Plaintiff of the Defendant having been 
charged in cuftody, yet that he knew it at the time he took the af- 
fignmem of the pail bond. This knowledge was on the part of the 
Plaintiff denied, and theftidl remained doubtfiiL 
^ Serjt. (hewed caufe, and relied on his affidavit, denyW 

the knowledge of tfce Defendant’s being in cuftody when the af- 
fignment was taken, and affo on the eftabliffied praflice of the 
court r^uiriog s notice of the furrender of the Defendant In all 
^ Foccedii^ ofthc Plaintiff can be afield by ftiph 

Pajf/ejf in Ibpport of the rule, commented upon’the affi^a- 
vifi, and infifted that if the Court faw that the Plaintiff iVaS iulbim 
ed of the furrender, they would difpenfe iiih the notice Wfulrfly 
'required, the neoeffity for fuch notioe not exIlUng ip ^ 



LordsJ^VANLfeY'C^* J. feenKdtoth^^ that the'j^&vks bad i9o2. 
}>r(mght hc^>to the FMndff th^ knowledgeof the QeCendanfs fur- haTIij^c 
T ender fa’ewbua to his taking an affignment of the bail-bond, arid 
was therefore ineKncd to bold the notice u^eccflary. But Heathy 
J?oode, atXkA Chambre Js. were of opinion that the Court ought not to 
•depart from the fettled rule of {jradice, requiring a notice of the 
i'urrender ; that rule haying been eflablilhed in order to preclude 
the neceflity of deciding upon -fuch contradiflory affidavits as had 
•been exhibited in the prefent-cafe. 

Accordingly 7be Court only ftayed the proceedings upon pay- 
ment of coAe. 


Kent «. Huseinsok* 


Tiivo, l^tt. 


^His was an adion for goods fold and .deUYered,:and was tried 
before Lord Alvanley Ch. J. at the W^mi^er fittings in this 
term, when the following circumAances appeared in evidence. The 
fubje^ of the a£Upn was a bale of fponge fiNtt by the Plaintiff, a 
wholeAIe dealer in that article, refiding in Loudon^ to the Defen-. 
dant, a retail dealer refiding in Stcffordjhiri, Some Ihort dme be- 
fore the fponge was fent by the PlaintiA^ he had been at the place 
where the Defendant refided, and had, receiyed from him a verbal 


A* having 
fent to a' 
bale of 
fponge ander 
a verbal or- 
der from the 
latter* for 
which he 
charged nr* 
per pound ; 
B* returned 
it, and at ihs 
fame lime 
wrote a letter 


order, under which he had and the 


price charged was^u.i /icr pound, amounting altogether to 75/. 

Soon after the fpongb was fent, the Defendant wrote the following sadingtiitttt 
letter yo the Plaintiff:: « Afer MceiyingA letter from your Imufe^m aoretK/ 
town, Aating the bak^f fponge was feni by, your dkeaioii, I cal- 
led in a friend dr two who. ai^ competent judgea. of the article, 
and affced them to fay, according to ibe ^^efent piice of fpong^ ter did not 
what it was Wth ^ theanfwet wa8,not mQye th^^ AulUngg. '/lich an ac* 
^ pound 4 have therefore returned it ri?, ypu by tbe feme convey-. 
a^cc U was what 

fponge i may want perfonaUy, appoint rome coni^ oftheftnuMs 

^y;p| fe#>^ibr that^ofe.’* The Pfaintirsfon being at the pe- 
' houfe^^ tite3lponge,wreturiteife|y|g,^^b^^ / 

^tbat ieiad i4fSv«|;)^».to,,,kee^^ article, ;bd?^,it;was.-riot^& ■ ; 

■^g^:Mjie:i^exp(5^, ■ it;^ ■ ■, 

tl^ 'Waff ^^thq Uipre than 

.: y£n^i ' 
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frauds (a), for want of a note or memorandum in writing, and con- 
fequentljr the Plaintiff could not recover. Hu liordflup bong of 
this cqunion, aonfuited the Plaintiff. 

Shepherd Seijt.- ao\^ moved -to fet afide that tionfuit, and relied 
on the words -of the 1 7th fefHtm of the datute of frauds, which de- 
clares contrails for the fale of goods void, ** except the buyer fhall 
accept part of the goods, ib ibid, or adually receive the iame,” 
within which exception he contended the prefent cafe fell, for that 
the djjed -of the ftatute was either, that there Sumld be a contrad 
In writing, or t^t feme ad ihould be done by the party as evi- 
dence -of his having received the goods ; the latter which ob- 
jeds he infifted was fetisfied by what had taken place in the pre- 
sent cafe, for that though the defendant had not acce||;ed the bale 
of fponge without ahy qualification or right referved to himfelf of 
difputing the quaMty of the article fent, yet within the meaning of 
the llatute, and with this referved right of difputing the quality he 
had accepted^ as was evidenced by his opening the bale and fub- 
jeding it to. the examination of hts friends. He urged that the 
Defendant by bis condud had affirmed the order previoully given, 
and only denied that the order was well complied with, which was 
a matter for the confideration of the jury, and obferved that it was 
not within the letter or Ipirit d[ the ftatute of frauds to hold that 
there mufl be a note or memorandum in writing of every fale of 
goods where the vendee does not accept them abfolutely and in 
fucb a way as to preclude himfelf from licti^ning them in any 
cafe: 

Lord Alva If LEY Gh,J. At the. trial I thought, and flill con- 
tinue of opinion, that the evidence does not take this cafe out 
of the ftatute of frauds. How is any judgment to be farmed as 
to the nature of tbe'contrad between thefe parties? Poffibly the 
ordw was for the beft, poffibly for the fecond beft fponge, or fponge 
of feme peculiar quality j all which circumftances are left in a ftate of 
iincertaihty. It was this very uncertainty, and the frauds to which it 
might lead, that the ftatute had in contemplation and meant to 
guard againft. The only affirmance of any contra^ to be colleded 
from the evidence is an affirmance of feme fert of order for feme 
fort of fponge, and it appears that the moment the article reached 
the Defendant and was examined., he fent it back to the iHuntiff, 
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faying it was not that fort of fponge which he wanted and had 
ordered. The Defendant’s letter cannot, as it appears to me, be 
conftrued into any thing like ah slcceptanbe, fo as to bring this cafe 
within the exception which has been relied on. 

Heath J. I think my Lord was perfeft^ right in his edn- 
iiriidioii of the ftatute, and in the opinion Which he formed of the 
evidence relied on by the Plaintiff in this cafe, with a view to bring 
it within the exception. According to the words of the ftatute, 
the exception does not apply, unlefs the vendee both receive arid 
accept. Now that acceptance I cannot cdnftder to be any other 
than the ultimate acceptance, and fuch as completely affirms the con- 
trad. What the nature of this -order was, dr under what circum- 
ftances it was given, was not proved. Pofibly the fpb'n^ was.fent 
down upon fpeculatioii only. 

Rooke J. I am of the fame opinion. It does not appear to 
me that there was fuch ah acceptance by the Defendant as has' 
been contended. 

Chameke j. The cafe appears to me to be too clear to re- 
quire any further obfervation. Certainly there was no acceptance 
of the goods by the Defendant, unlefs we can confider a' refufal to 
accept as amounting to an acceptance. 

Shepherd took nothing by his motion. 
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Brand and Herbert v..Boulcott. ^^.20^. 


jNDESiTATVs ajfumpftt for money paid, laid out, and expended 
to the ufe of the Defendant. The caufe was tried before Lord poised ar**** 
Alvanley Ch. J. at tbe Guildhall fittings after laft "Trinity Term. « Mmln'iSfo" 
The Plaintiffs having fued out a commiffion, of bankrupt againft 
T. L. as joint petitioning creditors, were cbofeh ailighees under aftedaifuch, 
that commiffion together with the Defendant ; and both the Plaintiffs pay "ach half 
and the Defendant aded as affignees under the commiffion. Each rte'*foHcitor! 
-of the Plaintiffs paid to the folicitor under tbe commiflion the fura Held that A. 

^ , and^. coaid 

•of 104/. in difeharge of his bill for expcnces incurred on account not maintain 
of the bankruptcy, and the prefent aaion was brought to recover againft c. for 
the Defendant’s proportion of the 208/. paid by the Plaintifi’s. 

It was ohjeded at the trial that feparate adions ought to have been 
brought by each of tbe Plaintiffs for contribution from the -De- ^ 

VoL.dII. 3P fendant. 
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1802. fendant. Lord Alvanley being of this opinion nonfuited the 
fin A NO and Plaintiffs 

Another ^ j-ylg having been obtained on a former day for fetting afide 
80U1.COTT. this nonfuit, 

’Shepherd Serjt. dipw fupported the rule. This cafe differe ma- 
terially from that of an action for contribution by two out of three 
co-obligors of a bond ; there, if two pay the debt, each muft fue 
feparatcly for his fliarc againft the third ; for as between them- 
felves they are never jointly liable. But where three perfons are 
in partnerffiip, and two pay a partnerlhip debt, the third is not 
liable to each feparately, but to the partnerlhip ; thus, if three per- 
fons agree to enter into partnerlhip, and bring into the joint fund 
iooq/. each, and two advance loop/, each, but the third advances 
nothing, he will be liable to the partnerlhip to that amount, and 
not to each of the partners. So in this cafe, the 208 /. was due to 
the Plaintiffs jointly, and not 104/. to each feparately; therefore 
the adion was properly commenced by both for the whole fum. 

Bayley Serjt. contr^. If the rule contended for be juft, it muft 
equally hold good where two partners have advanced money for a 
third in unequal proportions. Now fuppofe one partner to have 
advanced 5000 /. and another only 5 /., and a third, who has ad- 
vanced nothing, to have a debt againft the former to a large 
amount, if the two may owe the third . who has advanced nothing 
for his proportion of 5000/. and 5/. jointlyj the Defendant will 
be deprived of his fet-olF. Where two perfons have each ad- 
vanced money for a third,* there is no doubt that they may fue 
feparately ; and if they may alfo fue jointly, ,it will put it in their 
power to defeat the fet-off of the Defendant, by fuing jointly if 
his crofs-demand be feparate, and feparately if his crofs-demand 
be joint. 

ne Court were df opinion that the Plaintiffs could not main- 
tain a joint adion, and therefore the noofuit ought to ftand. 

Rule (Ufebarged. 
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Southey and Another) Afiignees of Keeves a Bankrupt) 

V. Butler. 


iVW. 20th. 


f-pHis was an adlon for money had and received) brought with 
a view to conteft a payment made by the bankrupt to the 
Defendant und^ the following circumAances. 

On the ift of September 180I) which was fubfequent to an a^i 
of bankruptcy committed by Keeves, he was arrefted in an aftion 
at the fuit of the Defendant, and committed to the King's Bench 
prifon ; after this he was removed to the Fleet, charged with this 
and feveral other actions. On the 2d of OBober following he fent 
for all the perfons at whole fuit he was detained except one Hiam 
Hart, and paid them all, including the prefent Defendant, the 
full amount of their debts, and was difcharged from their feveral 
fuits ; but no other circumftance occurred from which it could be 
prefumed that the Defendant knew of the bankruptcy or in- 
folvency of Keeves at the time when he received his debt. On 
the 4th of February 1802 a commilTion of bankrupt iffued againft 
Keeves, and on the i6th of the fame month he was difcharged 
generally from the Fleet. 

The caufe was tried before Lord Aivanley Ch. J. at the Guild- 
hall fittings after laft 7 W///Vy Term, when the jury, under his 
Lordfliip’s direflion, found a verdidk for the Plaintiffs. 

A rule nifi for fetting afide this verdid having been obtained ort 
a former day, 

Shepherd and Bayley Serjts. now fupported the rule. This is a 
payment protefted by the 19 Geo. 2. c. 32. which declares that 
payments made in the ufual and ordinary courfe of trade and 
dealing, received by the creditor before notice of the bankruptcy 
or iniblvency, fliall be deemed valid, though in fa£t fuhfequent to 
an adt of bankruptcy committed. By the cafe of Cox v. Morgan, 
ante, vol. 2. p. 398. it was decided that payments under legal pro- 
e^fs are within the protedlion of this liatute. Now the prefent 
cafe falls within the fame principle. The payment was made by 
the bankrupt in order to liberate himfelf from cuflody ; and whe- 
ther that were done to prevent an arreft in his own houfe, or dif- 
eharge himfelf from adtual confinement, can make no difference. 
If it he obje^ed that he had no right to fend for his creditors, it 

II may 
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may be anfwered, that when once committed to jgrifon he has no 
other mode of obtaining his difeharge ; nor is his a^ more voluntary 
if he iend for his creditors «nd pay them m order to get 'oot of 
prifoD, than if he pay ^em to prevent an arreft. Both payments 
are made to avoid the inconvenience of ^nfinement. The tranf* 
adion between the bankrupt and his creditors in prifon by no 
means aflbrded evidence to them that he was in infolvent circum- 
ftances: for they did not know but that he was paying all his 
creditors ; and it would be a lingular inference to make, that be- 
caufe a man fent for his credhors and paid their debts in fu llhe 
muft be in infolvent circumftances. The condud of the Defendant 
afforded no more evidence of his knowledge of the bankrupt’s in- 
folvency tlian that of any other creditor who obtains his debt by 
an arreft. It may perhaps be urged, that as that was not paid, a 
fraudulent preference was given to the other creditors. But if 
one creditor by ufing legal diligence obtairi payment of his debt, 
I’ucli payment will be proteded, though it operate to the prejudice 
of the others; and the bankrupt’s knowledge of his own fituation 
will not prevent fuch creditor from retaining it under the provifions 
of the ftatute, if he himfelf were ignorant of the infoivcney or 
bankruptcy of his debtor. 

^eji Serjt. contr^ was ftopped by the Coint. 

Lord Alvanley Ch. J. The only queftion to be confidered 
is, Whether this cafe falls within the decifion of this Court in Cox 
v. Morgan^ Without entering into any examination of the prin- 
ciples upon which that decifion proceeded, it is perfedly clear that 
the only rule there laid down was, that if a man who is arrefted by 
a creditor band fide ufing legal diligence for the recovery of his 
debt pay that debt in order to relieve himfelf from that arreft, and 
without any intention of giving a preference to the creditor by 
whom he is arrefted, fuch payment will be proteded by the 
Geo. 2 , The prefeut cafe, however, goes much beyond that of 
Cox V. Morgan. The queftion here is, WI>ether a man who has 
been charged in euftody at the fait of feveral creditors, and de- 
■tained in prifon for a coufiderable time, may, whenever he thinks 
proper, lend fpr fome of thofe -creditors and pay their debts, leaving, 
-the reft of -the creditprs unfatisfied j even thpugh fuch a payment 
has not the effed of difehar^ng him from prifon 1 If this were to 
he confi(|<»^ed within the {nrotedion «f.the ftatut^ it would afford- 

I to 
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to a bankrupt the means of giving . that preference to favourite 
creditors which it is the object of the bankrupt laws to prevent. 

Heath J. The cafe of Cox "v, Morgan is not applicable to this. 
The prefent is a clear cafe of undue preference. 

Rooke J. The cafe of Cox v. Morgan was decided on the fpe- 
cial circumftances there dated. It was thought by more than one 
of the Court in that cafe, that the fads afforded ground from 
which it might have been inferred that the creditor knew of the 
infolvency of the bankrupt ; but it was exprefsly dated in the cafe 
that he did’ not know of the infolvency or bankruptcy, and upon 
that ground the decifion proceeded. In this cafe the bankrupt, 
being in prifon, fends for a certain number of his creditors and 
pays them*, omitting one at whofe fuit alfo he was charged in cuf- 
tody. Could a jury then have faid that the creditors knew no- 
thing of the didrelfed circumdances of the bankrupt ? It appears 
to me to be a clear cafe of illegal preference. 

Chambre j. I am entirely of the fame opinion. If wc were 
to decide that the prefent payment is proteded by the igGeo. 2. 
we might as well rejieal the whole fydemof the bankrupt lawsi 

Rule difeharged. 
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Ci-EGG and Another v. Cotton. 


AVv. 22. 


^SSUMPSIT by the indorfee agaiud the drawer of a biil of ex- 
change, dated r the S4th . of September 1794, and drawn at 
Cbarlejlo wn in America^ upon one Michael Cullen of Liverpool^ in 
favour of MefTrs. Miller and Robert/an of Charlejlo'wn^ for 500/., 
payable 9c days after fight. The caufe was tried before Chambre]. 
at the lad dimmer aflizes at Lancajler, when the Plaintiffs were 
nonfuited under the following circumdances. 

The bill in quedion, having been indorfed by Miller AnA Robert- 
fon to the houfe of Booth and Co. in America^ and by them to one 
James Jacks^ alfo iri America^ was^ by him indorfed to the Plain- 
tiffs, who w’ere merchants at Mancbejler. Cotton., the drawer of 


the agent 
in America of 
^ ir; h'ttg^ 
iand., di Riv a 
b ll upon 
hiiTi, ?tnd in* 
doried »t to 
C,, re*- 
fiding \T\Ame^ 
rica^ who in- 
florfed it 
nver. B«*fore 
the bill be- 
came due, A. 
having rra* 
fon to believe 
th.'ir/? would 
f;il, lodged 
pioperty bc« 


tlie bill, was .the agent of Culletythe |^awe^in America., and drew hindl* 
<his bill in favour of Miller AnA Robertfon^ for goods purebafed ofC io»n- 

‘ ^ ^ fwer the bill 

hv him there. Soon after the bill was drawn. Cotton having rea- in cafe it 

' fhould be re- 

turned> C. undertaking lo.rfftnre the fame whenever it flioold appear that he was exonerated from the 
bill. Acceptance and payment of the bill were rcfttfcd,J)dt no notice was given to A. H?ld that A- 
ivaa difcbarg^d. ‘ 
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fon to believe that CuUen was‘ likely to become bankrupt, and fear- 
ing that the bill would be diihohoured, lodged property in the 
banda of Miller and Robertfon^ and Booth and Co., tb ajif'^er the 
bill, in cafe it ihould be returned ; who gave him the follbwing 
acknowledgment: 

We do acknowledge to have received from Mr. L. Cotton^ 
the Aim of 3510 dollars, 55 cents, which we promife to 
hold forthcoming to him or his order, wheuevef it ihall ap- 
pear that we are exonerated from the payment of his bill for 
500/. drawn by him on Mr. Cullen of Liverpool^ in favour of 
Miller and Robertjhn^ and by us indorfed. 

“ 19th 1800. Miller and Robertfon. 

“ B. Booth and Co.” 


The bill was duly prefented for acceptance and payment, both 
which were refufed, but no notice of fuch refufal was given to the 
drawer. The Defendant being arrefted hpon the bill at Liverpod^ 
faid that he fhould apply to the allignees of Cullen to bail him, for 
that he had lodged property in America to anfwer the bill, which 
property, if he (hould be difeharged on account of the want of no- 
tice, hefhould pay over to the eftate oi Cullen. 

A rule nifi for fetting afide the nonfuit having been obtained on 
a former *day in this term, 

Caciell Serjt. now fliewed caufe. The Only queAion in this 
cafe is, whether any thing has been done to wave that want of no- 
tice of the non-acceptance and non-payment which was admitted 
at the trial. Now there feems to be nothing to diilinguini this 
from the common cafe in which the drawer is difeharged for want 
of notice : indeed -it appears moft clearly that the drawer had ef- 
fedls in his hands, and that if the bill had been prefented in Ame^ 
•ricay it would have been paid. 

'Shepherd Serjt. in fupport of the rule. The fpecial circuraftahees 
'bf this cafe take it out of the ordinary rule aj^pficable to cafes where 
no notice has been given of nop-acceptance or non-payment. The 
bill was drawn in AmericayixA the drawer was at that time ading 
as the agent of the ^raweg^ Naw the oonverfation which took 
place at the time of the arreft fheWs that the money w hich he lodged 
with the houfes bf Miller vcA Rlobertjhnf and Booth and Co., was 
the money of his principal, and that in confequenoe of his having 
heard that the drawVl^was likely to fail, inflead of Remitting thole 

effedU 
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effeas to hitti which might hive provided for the payiheiit of the 
bill, he retained them in America to indemnify the ihdorfees. This 
is the only inference to beHrawn from the Defendant's dibfervatioh, 
that he Ihould not pocket the money himfelf, but pay it over to 
the aflignees of the draweA The bill therefore was drawn upon a 
perfon to whom the eSfeds afterwards detained in America were to 
have been remitted as a fund for the payment of that bill ; and if 
fo, the fame rule mud apply as if the bill had been drawn upon a 
perfon having no funds. Poflibly the circumftance of the funds 
being detained in America was the reafon why acceptance was re~ 
fufed. If the money which was deftined for the payment of the 
bill was kept back by the drawer in order to fecure himfelf and 
the other indorfees in America^ it cannot be contended that the 
drawer has fuftained any injury from the want of that notice which 
he now fets up as a defence to this adion upon the bill. 

Lord Alvanley ,Ch. J. If I underlland this eafe it is neither 
more nor lefs than this. The agent of Cullen in America having 
authority to draw upon him in England^ drew the bill in queftion : 
but from an apprehenfion that it might not be paid, he afterwards 
lodged money by way of indemnity in the hands of Miller and 
Robertfon^ and Booth and Co., who were indorfees for a valuable 
confideration. It does not appear whether he had this money at 
the time when the bill w'as drawn, or whether he knew that it 
would not be paid } nor is there any evidence to (hew that the bill 
was not to be paid unlefs the money was remitted from America, 
That fad has been aflumed in argument in order to bring this cafe 
within the rule which has been adopted, that want of notice to the 
drawer (hall not efied the right of the holder where there are no 
eSeds of the drawer in the hands of the acceptor. I lament that 
fuch a rule ever was adopted^ and think it would have been better 
to have adhered to the old rule that want of notice difehatged the 
drawer, without permitting parties to enter into the reafons Why 
the drawer was not entitled to fiach notice. The utinoft extent to 
which the decifions have gone, is, that a man who draws a bill with- 
out having any efieds in the hands of the drawee, (hajl hot he 
permitted to objed to the want of notice of non-acccptance or non- 
payment. Is that the cafe here H The prefent bill was drawn by 
an agent upon hk principal, and when acceptance was rehifed, the 
Plaintiff (hould have given notice thereof to the drawer. Clearly 
when the bill was drawn, the drawer was entitled to notice. Now 
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ihall be, becaufe after that tiiBC he depofited money in the hands 
of Miller and Robert/ofi^ and Booth and Co., to indemnify them 
againft the return of the bill, -be held to be deprived of that right 
to notice which he had when the bill was created ? The want of 
notice might have induced Miller and l^ertfon^ and Booth and Co.., 
to pay back the depolic to the drawer, and the drawer might have 
paid it over, to the drawee. There is nothing in this cafe from 
which fraud can be inferred ; now k is on the ground of fraud that 
the Courts have proceeded in difpenfing with notice. The Defen- 
dant being now fued in his character of drawer, 1 think he has a 
right to avail himfelf of the want of notice. There. is nothing in 
this cafe to bring it within the deoifion in Bickcrdikt v. Bollman («}, 

I' 

and I am not willing to extend the principles of tliat dccifion. 

Heath J. I am of the fame opinion. No doubt the rule dif- 
peufirig with notice proceeds on the ground of a I'uppoi’ed fraud. 
But that groutul is not applicable to a cafe wjicre an agent draevs 
upon his principal, unlefs uttder very particular circuinftances. 
Had this bill been remitted to -America immediately, it would pro- 
bably have been paid out of the fund placed in the hands of Miller 
and Robertfon^ and Booth and Co. 

Rooke J. No fufficient reafon has been afligncd why notice 
was not given in this cafe. The PlainliiT only endeavours to fup- 
port bis own laches by faying, if notice had been given, it would 
have been of no conlequencc. It does not clearly appear that all 
the money paid into the hands of Miller and R'jhcrlfou^ and Booth 
and Co. is to be paid over to the ailignces of the drawee, for pof- 
fibly it may be fubjedl to demands w'hich tire Defendant may have 
upon the eftate of Cullen^ as his agent. 

Chambre j. I fee no reafon for changing the opinion which 
I formed at the trial. It is not neceflary to fay whether the rule 
which difpenfes with notice in cafes where the drawer has no ef- 
fefts in the hands of the drawee were wifely adopted or not. That 
rule certainly proceeds upon the ground of fraud in the drawer: 
and the courts have faid that where the drawer has been guilty, of 
fraud he ihall not daim the protedion of tbofe rules which were 
introduced for the benefit of drawers ading bond Jide, When a 
perfon draws a bill upon another who has no eflFeds in his hands, 
be is not intitled to notice of its being difhonoured^ fince he muil 
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know without fuch notice that no funds have been provided to an- 
fwer it. In the prefent cafe there is no pretence to charge the 
drawer with fraud. The Defendant drew upon Cullen in the cha- 
racter of agent), and no evidence has been, adduced to ihew that he 
bad not a right to do fo. It has been aflumed for the purpofe of 
the argument that he was to fend over money to anfwer the bill* 
It is true that the drawee had cfFeCs in America ; and that before 
die drawer knew what was become of the bill, he had reafon to ap- 
prehend that it might probably be returned upon the indorfers. In 
confequence of this apprehenfion he depofited effects with the in- 
dorfers by way of indemnity, and I think it cannot be difputed that 
thofe efFeds belonged to the drawee, and that they were depohted 
for the purpofe of paying the bill. Now in what right did the 
drawer depofit thefe efFefls ? So long as he himfelf or the indorfers 
remained liable upon the bill, he had a right to retain eSeds to 
the amount of the bill againft the aflignees of Cullen^, or to proted 
the indorfers by the application of that property ; but the moment 
that by the laches of the holder he and all the indorfers were dif- 
charged, his right to difpofe of the property ceafed, and he was 
bound to transfer it immediately to the aflignees of Cullen. 
acknowledgment of Miller and Rohertfon, and Booth and Co., was 
to this effed : for they engage to return the depoflt as foon as they 
fhould be exonerated from the payment of the bill. Now they 
were exonerated at the fame time that the Defendant was exone- 
rated : and confequently from that moment the money depofited 
belonged to the aflignees of Cullen. The Defendant in faying that. 
he intended to pay over the money to the aflignees of Cullen^ ex- 
prefled his intention of doing nothing more than the law would 
have compelled him to do : for the law would have obliged him to 
account with the aflignees. I think therefore that he was well ad- 
vUed in reftfting the adion upon this bill, for had he paid the 
amount after he had been once difeharged by want of notic^ he 
might poflSbly have been compelled to pay the money over again 
to the aflTignees of Culkn> (d) 

Rule difthai^ed. 


(«) See Wbiijuld v. Sav^gt, amt, vol. z.. 
p. *77. But in that cife the iodorfer, who 
hud been /urniflied with money to anfwer 
She bill, paid o*er that money to the holder. 
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drawer jio refufe payment on aceoent of the 
want of notice of non-payment by ths ac- 
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If verdia 1 ^ the parties having agreed at Priusy that a verdifik 

for B plaintiff Oiould be taken for the FlaintifF for 150/. damages and 40X. 

cofts, fubje^ to the award of an arbitrator, to whom* all matters 
tward^of an* difference werc referred, with a provifo that the arbitrator fliould 
sibitrator,^^ make fais award by the iff day of this term, and the arbitrator hav- 
of reference ing accordingly before the term made his award in favour of the 
roieof court. Plaintiff for 113/., and the rule of reference having been made a 
the verdtft court, the vcrdlft was reduced according to the award, and 

inay oe en* ■ • « 

terrd accord- judguient was entered UD by the Plaintiff fot that fum, together 

ing to the . . . B • , 

awqrd of the with his taxcd cofts, without any previous application to the Court 
withoo't*any for that purpofc, and a writ of execution was filed out and exe- 
to ^Ircourt On a former day a rule Ni/i was obtained by the Defen- 


for that pur- 
pofe. 

If in fuch 
cafe the a- 
wardbemade 
hf/ore the 
term, the De- 
fendant can 
only impeach 
it within the 
four hrddaya 
of term. 
Pcrfonal fer- 
yicc of the 
award is not 
iJcccfTary to 
warrant the 
ifluing of ex- 
ecution in 
fuch cafcp if 
the attorney 
of the De- 
fendant has 
been ferved 
with the a* 
ward. 


dant, calling on the Plaintiff to ihew cauie* why the writ of execu- 
tion iffued and the levy made thereon by the Sheriff fhould not be 
fet adde for irregularity with cofts. Tbe grounds of this applica- 
tion were j id, that the Plaintiff was not at liberty to reduce the 
verdia according to the award, without an exprefs application to 
the Court for that purpofe, and that he was premature in entering 
up his judgment before the end of the term, adly. That the exe- 
cution was irregular, becaufe the Defendant had never had perfonal 
notice of the award. Hie fadls of the cafe as to the laft point 
were, that the Defendant before the award made went into 
iarid^ and had not returned lince ; but it appeared that his attorney 
had been ferved with notice of the award, and had received a copy 
of the fame. 

Sibepberd and Bayley Seijts. fliewed caufe, and infifted that where 
a verdifk is taken at Nt/i Prius^ fubje£t to the award of an arbitra- 


tor, the fundions of the jury are thereby vcfl;ed in the arbitntor ; 
and when he has afeertained the Aim due, the verdid may be al- 
tered accordingly, and the judgment entered thereon^ without any 
ether interference of the Court than that of making the rule of re- 
ference a rule of court j in fupport of this propolitibn they referred 
to Grimes V. NaiJjt ante^ vol. i. p. 4S0, and Lee v. Lingard^ 
* 40 t* They obferved that if it were otherwife,- a Plaintiff 

confenting to a reference, and taking a verdtd for his fecurity, 


(«) Bot fee Ketth v. Grew, Bsnutyj* | tice, fifiitg “ Plaintiff bad not n tight to 
wb«re t)ie Cobxi ^proved a coRtrary prac* j enter jadgment wliboat leave of the Coort.*’ 
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would be in a worfe condition than if he abided the deeifion of the 
jury ; whereas the objeA of taking a verdid was to place him in 
the fame condition as if he obtained a verdid. With refped to 
the ad objedion, they contended that perfonal fervice was only ne- 
ceflary in order to bring a party into contempt, whereas the pro- 
ceedings againft the Defendant were not of that nature, but mere 
civil procefs founded on the Judgnaent obtained by the PlaintiE 

Bejl Serjt. contra^ admitted that the cafes of Grimes v. Nat/b^ and 
£•66 V. IJngeo'dy were an anfwer to the ift part of his iR objedion, 
hut infifted that according to the words of the gSc loW. 3. c. 15. 
^ 2. ** any arbitration or umpirage made under a rule of reference 
might be fet afide by the Court upon application made within the 
term immediately following the publication of the award,'* and con- 
fequently the Plaintifif had no right to enter up his judgment and 
proceed to execution till the expiration of the term, as the Defen- 
dant would thereby be*precluded from applying to the Court to fet 
afide the award. He alfo referred to Read v. Garnett ^ Barnes 58. 
to fhew that where a Plaintiff takes a verdid for fecurity, and re- 
fers the caufe at Niji Prtus^ the Court of Common Pleas had held 
that an affidavit of the due execution of the award, and of a de- 
mand of the money, is as neceffary where the application is to 
iiave the p^ea delivered to the Plaintiff, in order thayhe may take 
out execution, as <where the application is fm: an attachment. 

Lord Alvamley Ch. J. It appears to me that the prefent ap- 
plication to the Court is without any foundation in reafon. By 
-confent of the parties, an arbitrator is at Nifi Prius fubRituted in the 
place of the jury, and when his award is made the verdid mufl of 
courfe be entered fo as to correfpond with that award. It is not 
pretended that the Defendant was net informed of the arbitrator 
■having made his award ; but it is contended that he ought to have 
had perfonal fervice previous to the execution* But that f conceive 
to Be perfedly unneceflary as a foundation for civil procefs. The 
.9 & \o W. 3. does not apply to fuch a cafe as this. If therefore 
-the Defendant wifhed to impeach the verdid as founded on the 
award, he fhould have applied to the Court for that purpole within 
the four firft days of term. 

Heath J. The 9 & 10 3. has no operation in this cafe. 

With refped to the cafe cited from jSnrm, that has been over- 
ruled by fubfequent authorities and pradice ; indeed many of the 
cafes reported in that book are not law. 
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1S02. Rooice J. Thc?re can be no doubt that the 9 Se 10 ^T. 3. doc8 

B6R110W- ^PP^y W an award made under a fubmiffion of this kind. The 
"*‘'® awatd of thfe aibitrator is the verdid of the jury, and if that is not 
f® 5 sfkGbry the jjarty aggrieved (houid come to the court as in. 
other new trials within the four days. The rcafon upon which 
the deciHon in Readv. Garnett h, founded proves it to be a cafe of 
no authority ; for a demand of the money is there faid to be as 
neceflary before execution is taken our, as it would be in moving 
for an attachment. Now the former is civil, the latter criminal 
procefs. 

Chambre J. The limitation of time referred in 9 & 10 W. 3. 
is for the party to apply to the equity of the Court. But the pre- 
fent judgment and execution are founded on a verdift. Perfonal 
fervice is only necelTary in cafes of criminal procefs, and not in 
cafes of civil procefs. Rule difeharged with cofts. 


Ajv. 26 tb. 


Collett v. Thompson. 


In an a^>»on 
of ajumpjit 
for non-pi“r« 
forcnance of 
Bconcrafl for 
the fale of a 
houfe, with 
counts to re- 
cover back 
the depofit, 
the piaintiiF 
having in his 
ii If count al- 
leged that the 
Defendant, 
who was to 
make a good 
title, had de- 
livered an 
abftra£l 
which was 
“ infufficient, 
•‘defedive, 
and objec- 
••tionable/' 
the Court 
obliged the 
Piainii/F to 
give a par* 
tfculsr of all 
obj '61*0119 CO 
the abftraft 
arifing upon 
matters of 
faa. 


f^His was an aftion brought to recover damages for the breach 
JL of an agreement for the fale of a houfe and a fum of money 
paid by wayi^f depofit on the purchafe of the preraifes. The ift 
count was in ajfumpfit on the agreement to fell } and after alleging 
that the Defendant was to make a good title to the premifes, Rated 
in the breach that he delivered an abftradl: of title which was infuf- 
Bcient, defedive, and objedionable, and that the premifes were 
liable to incumbrances. There was alfo a count for money had 
and received. 

A rule Nijt having been obtained on a former day, calling on 
the Plaintiff to fhew caufe why he fhould not deliver to the Defcn-* 
dant’s attorney an account in writing of the inft^ciencies, defeds, 
and objedions to the abflrad delivered, and alfo of the indum* 
brances to which the premifes were in the declaration allied to 
be fubjed ; 

Shepherd Strii. now fhewed caufe, and contended that the Court 
would not entertain this application, which was in the nature c£ a 
bill in equity, without any mutuality in the advantages to be de- 
nved under it, for that if the objedions already within the Plain- 
tiff’s knowledge Riould be ftated by way of particular, and previous 
to the trial it fhould.be difeovered that other objedions exifted, 

1 1 the 
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tlie Plaintiff would not be able to avairhimfelf of them, but would 1802. 
be precluded by the particular. He obferved that the abftrad had 
been returned to tlie Defendant’s attorney, with marginal notes ^ 
pointing out as objections tliat two annuities, creating a charge 
upon the premifes, had not been accounted for, and that an infpec- 
tion of fome deeds having been retjuired, the Plaintiff had only 
been referred to a third perfpn, in whofc pofTeffion they were. The 
objections noted in the margin of the abftraCl were, he infilled, 
fufficient notice to the Defendant ; and the application to a third 
perfon for the infpeCtion of deeds, was not for the party purcha- 
sing, but the party felling, to make. 

Serjt., evnira^ obferved that this, like other applications for 
^particulars of a Plaintiff’s demand, was only to prevent furprife, 
and was made neceflary by the generality of the allegations in the 
Plaintiff’s declaration; that it fell within the principles aded upon 
in the King’s Bench, v^hcre in ejeClments for re entry under 
breaches of covenant, the Plaintiff had been compelled to fpecify 
the breaches upon which be meant to rely (^?), and that it was 
warranted by an opinion thrown out in this court fome few terms 
back in a cafe of M^Cotnull v. where on an iffue from the 

Court of Chancery to try a queftlon of bankruptcy, and an applica- 
tion for a particular of the ads of trading meant to be relied on, 
the Court held it a r^afonable application (^). 

The Court were of opinion that the Plaintiff was not bound to 
Rate in his particular any of the objedions in point of law arifing 
upon the abllrad delivered, but that be ought to fpecify every 
matter of fad which he meant to rely upon at the trial, as having 
been a caufe of his not being able to complete the purchafe. Ac- 
cordingly with this qualification they made tlie 

Rule abfolute. 

(.'} Doe Bireh v. PlnWps, 6 T. R. 597. out in that ca:> 00 th'i: ruJe which tvas 
(.*‘3 A'fi/r ; Thu; intirnaiion was ihrown fifcerwarcls abandonc l. 


WUNNALL V. ADNEY. 


AW 26ih. 


^ssvMPSiT to recover the amount of a furgeoa’s bill. • A mafter u 

The caufe was tried before Le Biunc J. at the lall Shr^wJ^ury 
alTizes, when it appeared that the adion was brought to recover ptfTor' 

medical at* 

ichdance on a fCfViiAt who has met with an accident in bis feivicei 


:,VoL. Til* 



, 1802. 

liVfiNNALL 

V. 

Admey*. 


C AS E S I N M 1 e H A E L M AS T E R M 

Si. 18 j. 64 t^eamaunt of a bill fbr n&edical ftlt^odance upon a 
fervani of the Defendant^ who had his arni broken while driving 
the Defendant’s team, and who bad been hired by the Defendant 
at the yearly wages of 3/. lor. and vi&oals ; that the accident 
happened nearer the houfe of the fervant’s mother than that of the 
Defendant, and that he was taken to his mother’s houle; that the 
accident happened in one parilh, that the boufe of the fervant’s 
mother was fituated in another, and the Defendant’s in a third ; 
that the Piaintiff, who was the furgeon ufually employed by the 
Defendant, accidentally palling near the mother’s houfe, Was called 
in and dcHrcd to attend her fon ; at which time nothing was faid 
about the Defendant paying for his attendance, but the mother 
obferved that Ihc had always been able to pay her way, and hoped 
ihe.lliould do fo ftill ; that during the time of the fervant’s con- 
finement he was fupplied with viduals from the Defendant’s 
houfe ; that the Plaintiff firft delivered his bill to the Defendant, 
but afterwards called a meeting of the parilhioners of the parilh in 
which the mother’s houfe was fituated, and fubmitted it to them 
for paymeint, who refufed to difeharge it. The learned Judge 
being of opinion that the Defendant, not having employed the 
Plaintiff, or made any promife of payment, was not liable, non- 
fuited the Plaintiff. 

A rule Nifi having been obtained for fetting afide this nonfuit, 

Bayley Serjt. fhewed caufe. The Defendant in this cafe having 
entered into no exprefs contrad with the Plaintiff for the cure of 
the fervant, the queftion will be, Whether a mafter be fo far bound 
to pay for medical alTiftance if his fervant meet with an accident 
in his fervice, that the law will imply a contraii fo as to charge 
him ? It is true that iii the cafe ofScarman v. Cqftell, i Efp. N. P. 
Cof. 270. Lord Kenyon held that an apothecary might recover from 


a mafter the amount of a hill for medicine and attendance -fur- 
nifhed to and beftowed upon his fervant j but it may be pbferved, 
allViOUgh 'll does not appear in the report, that the apothecary in 
that cafe attended the fervant in the houfe of the Defendant, who 
vi'as a man of large fortune, and though not exprefsiy employed 
by the Defendant, he might infer from the circumftance of bia 
being fent for to the Defendant’s houfe that he was-to be itai^]^ 
the Defendant. la Ne-auby y. Wiltjblre^ whiclj is printed in a 
iV P. 739. Lord Manifield fayit " I think in general a ihafter 
. - A - ^ .?ake care of them in fisjtnefii ; 

3 but " 
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but the queftion now isy.'What is the law There the adion was 1803. 
brought by the ovcrfeer of the parilh againft the Defendant for wwitl 
money laid out in the cure of a fervant of the Defendant, who had aon’bv. 
met with an accident in the Defendant's fervice, and it was held 
that the Plaintiff was not entitled to recover. There is alfo a .cafe 
of Simmons v. Wilmoth 3 E^. N. P. Caf. 91. in which Lord Eldon 
held thdt the Plaintiff, who had taken into his houfe and paid for 
the cure of the! fervant of a third jperfon, might recover againft the 
officers of the pariih were the accident happened, the mafter not 
having redded in that parifti, and the pariih officers being liable to 
provide for cafual poor. 

Wdltams Serjt. in fupport of the rule. In Simmons v. Wilmoth 
Lord Eldon recognizes the doctrine laid down by Lord Kenyon in 
Scarman v. Cajlcll^ and though the pariih officers in that cafe were 
held liable, yet a diftinftion was taken between weekly fervants 
and thofe hired for a longer period, the fervant in that cafe being 
of the former defcription. The decifion in Scarman v. Cajlell was 
acquiefced in, though the Defendant was well able to apply to the 
Court for a revifion of that opinion had it been thought not to be 
maintainable. In Dalton’s JuJlice^ c, 58. p. 141. edit. 1742, it is 
faid, If a fervant, retained for a year, happen within the time of 
his fervice to fall fick, or to be hurt or lamed, or otherwife to be- 
come non potens in corpore by the aft of God, or in doing his maf- 
ter’s bufinefs ; yet the matter muft not therefore put fuch fervant 
away, nor abate any part of his wages for fuch time.” The rule 
laid down by Dalton mutt extend to oblige the matter to provide 
medical affiftance j for it would be tof little advantage to the fer- 
vant to remain fick in his matter’s houfe unlefs he were properly 
attended there and fupplied with medicine. It is not neceffary 
that the miftrefs in this cafe Ihould have made an exprefs promife, 

for if Ihe were liable there was no need of a promife to bind her ; 

» 

and if Ihe were not liable, the promife would be nudum pa&um (^r). 

This 


(4) An idea has prevailed of late years ftroed with the qualihcations fairly belong* 
flut an nfpre/s promire, founded firopiy on ing to them, do not warrant the cbnclufton 
aiv antecedent nioral obligation, is fiifficient which appears to have betn rather hailily 
to it may be worth j, drawn from thence« In A^kim v, Af/74 

O0i>fideration« however, whether this propo-- Covip* aSS., which was €tjfumpfit againft an 
fuioniin not rather in^Koramf and whether executor on a promife by htm to pay a le* 

‘ that ioaeonracf >ai not Ih a^gTeat meafure gacy in consideration of affeta. Lord Manf. 
arifenii^m expreffioaaof fiM faid, It it the cafe of a promife made 

<i#//end Mr/Jtfftice ^ a good and vsilmibte conftderation 

whieh 



nst> 

1 Sol. 
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This appears from Wat/on v. Turner^ Btiji, N, P. 147. where the 
'OverioeJ'S of die poor were held liable to an apothecary for his at- 
tendance, 


Avhlch in til cafes is t fufficrent gratind to 
fepporc tn tftion. it la fo ig cafes of obU* 
^.'itiohs which •would ocbcrwire only bind a 
man's con fciencei and which without fuch 
promife he could not be compelied to pay." 
-/Ind in Hashes v. Cenvp^ 290^ 

which was a (imiiar cafe with Atkims Hill^ 
lord liumjield the rule laid down 

«t the bar, ** (hat to make a coifTideration 
to fupport an ajj'umpfit there 01 oft be either 
nn imatediaxe benefit to the party promifin^ 
■or a Idfs to the perfon to whom the promife 
was'inadr^*' was too narrow $ and obi’erved, 

** iha: a legal cr equitable d^ity k a fufti- 
cient conficeration for an a£lual promiA:; 
that w'he*c a mao is under a moral obliga* 
which no Court of law or equity can 
enlcrcc^ and promt fes^ the hojiefty and redio 
iiide of the thing is a confideration.*^ Kis 
Lordiliipthen iniianced the feveral cafes of a 
promife to pay a debt barred by the ftatute 
of limltaiiooa, a promife by a bankrupt af* 
t^^ his certiftcate to pay an antecedent debt, 
and a promife by a perfon of full age to pay • 
a debt cootra'^ied during his infancy. The ^ 
opinion of Mr. Jullice ffu//er in the laft cafe 
was to the fame effed, and the fame law 
was again laid down by Lord Manijitld In 
7 rutman v . ¥entani Caw/. 544. Of iKc two 
former cafes it may be obierreJ, that the 
particular point decided in them haa^been ^ 
orer-ruJed by the fdbfequent cafe ot'Dieij 
V, Struttf 57*./?. 690. And 4 t may furiber 
•be obfeived, that however general the ex* 
prrfHons ufed by Lord Mansfield m^y at hrft 
fight appear, yet the indances adduced by 
him as iftiifftatrire of the rule of jaw, do not 
rarry that rule beyond -what thc«o!der autho- 
fiticA frem to rr cognize as its proper limits ; 
for in each inftance the party bound by 
the promile had-recuved a benafit previous, 
to the promife. Indeed ;ix *ieemi chat in 
fuel) in dances alone astbofe ftlcfled by Ld. 
hlunsfiild will an leAT/rr/i promise Jiave any ^ 
operation, and there it only becomes Aecaf* 
iary, becaufe though the cpn^detaiioo was 
originally bencflctaLto che party pramlftng, 
yet, inafmuch as he was not of a capacity to 
bind himftlf when he received the beneic, 
or leproiefied from liability by feme fti^ute 


provifioB, or fomc ftubborn rule cf law, the 
law will n6c as in ordinary cafes imply an 
a gain ft him. 7 'he fame cblerva- 
I lion is applicable to Trueman n.Tenton, that 
btring an afltcm again ft a bankrupt on a 
promife made by him fubftquenc to bis cer* 
tificace refpe£ling a debt due before the certi- 
ficate. There is however rather a loofc note of 
a cafe of Sentt v, Helfon^ Wefimlnfler Sittings 
4GVS . 3 . «r . Ld. Afea.yfs/if ( fee A'. P. 94 5 . )# 
in which hisLordfhip is fdid to have held a fa- 
ther bound by his promife to pay for*thc pre- 
vious maintenance of a badard child. And 
there is aHb an anonymous cafe, 
where Lord Ch. J. Pemherton ruled that 
*' for meat and drink for a baftard child an 
indihitatus ajfutit^pfit will lie.” Although the 
latter cafe does not exprefsiy fay that there 
was a previous requeli by the Defendani, 
yet that feemi to have been ike fad, for Ld. 
HalPi opinion is cited to (hew ** that where 
there is common charity and a charge,” 
the afltOD will lie; which feems to imply chat 
if a charge be impofed upon one perfon by 
the charitable condudlbf another, the latter 
(hail pay .; and though he adds ** and un- 
doubtedly' a fpccial promife would reac'h 
I it,” that exprelfion dots not ncccflarily 
impure a promife fubfequent to the charge 
being fuftaiued, but may be fuppofed to 
mean that where a party is induced 
to undertake a charge by the engage- 
ment of another to pay, the latter will 
*certaiRly be liable even though he ftiould 
not be fo where the charge was only in* 
duced by his condufl witbooc fuch engjige* 
roent. The c-ife of v. Turner^ £all» 

N. P. 147. has fometimes been cited in fap- 
pon of wharhas been foppofed to be the 
general principle laid down by Lord Manfi 
fields becaufe in that cafe overfeers were held 
bound by a mere fubfequent promife to (pay 
an apothecary's bill for care taken ofa pan. 
per ; but it may be obferyed, that •< ibts 
WH at^ttdged not to be nudum pa^m^ for 
tbeo^rfeeri ard bound tb provide for tlio 
poor :;** which obligation betitg % legal ObK* 
gation diftinguiftiea the cafe. Indoad In a 
late -icafe of Atkins v. BanwiU, t Raft. 505. 
that diftrndlton doe« not feem to have beeg 
fufiiciantJy adverted to, itaWaifiu v. Jbrotr 
*3 waa 
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tendance, though not ordered by thgn, and a fubfequent promife 1802. 
by them to pay was faid not to be nudum pa&um^ becaufe they were vvTnhIlt, 
bound by law to provide for the poor. » 

Ad N B T . 

Lord 

was cited to fliew that a mere moral obliga- or requeftof the party that gives the^s^av/- 
lion iafuffiaienc to rmifi tn xm^Xxt^ aJfumpfitt fit* it will bind ; for the promife, thoagh it 
and though the Court denied that propo- fpilows, is not naked, and couples icfelf with 
fitlon, yet hori Ellinhrqugh that the fuit before, and the merits of the party pro- 

the promife given in the cafe of v. cured by that fuit.” And xoBrit v, S. and 

Turmr made ail the di^erence b.^tween the his Wift, Crq^ EUz* 755., where the fird huf. 
two cafes, without alluding to another dif- band of .the wife fent bis Ton to cable with 
tinflion which might have been taken, vus. the PlainttiF for three years at 8/. par mnn. 
that though the ptrifli officers were bound and died within the year, and the wife 
by law in V. 7 irwr, the DeM^^ durifag her widowhood, in confideratiop 

in the principal cafe were not fo board, be- ,h„ ,|,e fl,ould coniinae the refidoe of 
<8ufe the pauper bad been relieved by the the time, promifed to pay the PiaintifF 
Plaintiffs as overfeera of another parifli. 6/. 13/. 4a’. for the time pail, and 8/. for 
though belonging to the parilh of which every year after, and upon which promife 
the Defendanu were overfeerj. In the older the Plaintiff brought hit adion ; the Court 
cafes no mention is made of moral obliga- held that natural affeaion was not ofitfelf a 
tionj but it feemt to have been much fufficiem ground for an affmmtfiti for al- 
doubted whether mere natural affeaion wat though it was iufficient to raife an ufe, ye« 
a iufficient confidetauon to fupport an «/• ,« wai not fufficient to gi^und an aaien 
/umffa, though coupled with a fubfeqneet without an expreftfatd/r* yaw; but thit aa 
exprefs promife. Indeed Lord Mantfitld ap- the proaile was not only in coofideration of 
pears to have ufed the term mtral tbligAtitn affeaion bot that the Ion Oionld afterwards 
not as expreffive of any vague and undefined continue at the Plaintiff 'a table, it waa fuf- 
claim arifing from^.ncarnefs of relatibnlhip, ,<> puppovt , promifc. Hmftri r. 

but of thofe imperative duties which would GardiMr, 1 Lu. 30. it wu faid by the 
be enforceable by law, were it not for feme Court, that love and friendlhip are not con- 
pofitive rule, which, with a view to general ffderations to found aaioni -upon, and in 
benefit, exempts the party in that particular I did. 38. where a father wea 

inllance from legal liability. On fuch do- j,{, j^ht, 

ties, fo exempted, an exprefs promife ope- becaufe he had promifed to pay them if ihp 
rates to revive the liability and take away 

the exemption, bccaofe if it were not far ,he Cb#rt faid, he was' not liable for hia 
•he exemption tney would be enforced at Pon./^ebt,” bot having induced forbear- 
law through the medium of an implied pro- j, , d.n.ge to the Plaiodff, h« 

mife. In feveral of the cafes it is laid ,< though as to the fon’s debt 

down, that to fupport an tiffurnffa the party Defendant.” So 

promifingmuft derive a benefit, or the party Ctggil, PJm. 559. it was de- 

peiformiog fufiain an inconvenience oc- Defendant was liable 

cafioned by the Plaio(ifi;/<r Ca^/and all the gpd, gn exprefs promifo to repay the Piain- 
Jullices, Haicitnd CaptPs cafe, Gtdb, 203. ^ mouey laid out by him in Spain for the 

per Reeve J . Mar. 203. per Ctke CL J. end Defendant's Ton, and the charges of hit fn- 
Dedderidge J. 3 16s, and /»r Coke HjdeCti.]. M^Wbitehtk being of 

Ch. J. !?«//. Rtp- 61. ^ v^And in Lemp~ opinlou that the adlion Could not be main- 

high V, Srri/^rwor/r. ffeA lets.it was refolved mined t jaew and Diddertdgei etdtra that it 
“that a mere yoluntary curtefy, will not (sould. The former of which it fhould Teem 
have a con ft deration to upho^: an. the better opinion; fot\tk Bntikeh M- 
But if that civicfy wew iB0«cd-+y » full /rrw^Cur/i (.4 vS. onr!^w//tfof mbncylient 
Vot" III. . ■ ■3'!' ' .v ..J,y 
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1802. Lotd Alvanley Ch. J. „I have reason to believe th?it the 
Wek^mI delivered by hotA Kenyon in the cafe of Scar man v. Cajlell^ 

y V. was not a faafty opinion, but formed upon reflediion. 1 have no 

AD N ET* 

difficulty, 


by the'Plaiiiuff to the Defendant*! foa at hi 
infiarice^d rcq"ii«ft«and verdlAfbr tbePlatn- 
ttfl’'* the jttdgyneAt was arreiled, Ch« J* 
faying^ if it had been an inddkatus for fo 
moch money pitd by the Pliintiff* at the re* 
quell of the Defendant onto hts fofl» it 
might have been good^ for then i: would 
be (he facher^s debt and not the fon*s ; but 
‘when the money is lent to the fod« It is 
his proper debt* and not the father^r.** Bat 
tB Church V. Churcht S* 1656a ett* Bir 
Ray, 260. where Defendant promifed 
to repay the Plain tiff the charges of his 
fon’s funeral, the latter was held entitled 
to recover, though no requeft was laid in 
the declaration. Of which cafe it may 
be obferved* that poifibly after verdift the 
Court frefumed a requeft proved; for in 
Hayet v. R^arm/$ t Sir. 933.. though the 
Court would not prefume a requefl after 
judgment hy default, yet they faid they 
would have piefumed it after verdi^U How- 
ever, in Sfyk v. Smithy cited by Fapham J» 
a Lm, III. it wasdetermired that if a pby« 
fician in the abfence of a father give bis fon 
medicine, and the father in coniideration 
thereof prqmlfe to pay him, an adion will 
lie for the money. Bat the cafe of Style v. 
Smithy if clofely examined, will not perhaps 
W found fo difeordaot with the principle 
laid down in Br^ v. and due Wife as 
may be fuppofed. Prom the exprelTion ** in 
the abfence of a father, ufed in that cafe, 
It may be inferred that the fon lived with 
the father, and that the jnedidne was adini> 
mtflertd to the fon in the hooAe of the father, ' 
while the latirerwas abfent, from whence it 
refults that the phyfitian’s debt, thoHgh not 
founded on any immediate benefit to the fo* 
ther, lor on his requeft, wai moil probably 
founded oo bis credit ; which otedit, if fairly ; 
inferred from dtoom&ances by the phyfi* ^ 
dan, might operate to ebjrrge the fetber in j 
the fome way as his requeft would openate, j 
the phyftcian having foftained a lofsin coo* | 
faqueoce of that credit, indeed if nnysif the | 
-cefoi could be fufUanedon the principle that a | 


father it, by th e mere force of moral obli- 
gation*, bound to pay what has been advan- 
ced for his ion, bteaufe he has fubfcquently 
promifed to pay it ; by the fame rule the fon 
(hould be liable for the* debt of the father 
lipon a fimllar promife ; for the fame moral 
obligation eaifts in both cafes. Vet In 
her V. Fext iSaund, 136. the Court arreiled 
the judgment in an adion of ajfumpfit on a 
promife made by the Defendant, to avoid 
being fued on a bond of hie father, it not 
being alleged that the Defendants father 
had bound himfelf and his heirs; for they 
refufed to intend even after verdicl chat the 
bond was in the ufual form, and confe- 
quently held the promife of the Defendant 
nudum faSum^ he not appearing to have 
been liable to be fued upon the bond. And 
this lift cafe was condrmed In Unut v. 
Smtaiu^ I Lev. 165. Sir T, Ray, lay, | Sid, 
afK. See note z to Barher v. Fox^ by Mr. 
Serjt. Williamt, Indeed it it clear from 
Lleyd V. Let, I Str, 94. and Cetltjhoit v. 
nett, 2 that if a contraft between 

two perfons be wrV, and not merely veid* 
able, no fubfequfnt exprefs promife will 
operate to charge the party promifmg, even 
though he has derived a benefit from the 
contradl. Yet according to the commonly 
received notion refpe^ng moral obligations 
hod (he force attributed to a fubfequeot 
frt/s promife, fuch a perfon ought to p^y. 
An exprefs promife, therefore, as it (hould 
feem, can only revive a precedent good con- 
fideratfon, whidi might have been enforced 
•c Jaw through the medium ofan implied pro- 
mife, bad it not been fu(pendrd by feme pc- 
fttive fule oflaw, but can give no original 
rightof aaion^ if theobligatton on which it is 
foueded never could have been enforced at 
law« though not hutted hy any legal maxim 
or ftatute provtfton. In addition to the 
cadb already colleded upon this fubf«a, it 
may be obferved^ that so Wtehiufum v. He^r 
7 Coart of King’s Bench, 

upon |he Uttthoriqy of Drwr v. ?4ara, M. 
72, held a huiband not liable to be foed 

afoot 
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difficulty, however, ia faying, thaj I concur with the learned Judge 
before whom this caufe was tried in thinking that the Defendant is 
not liable. The fum in difpute is only 8 /. i8 /. 6^/., and if a wiffi 
is entertained by thofe whom this judgment may iffieft to obtain 
a more folemn decifion upon this point, fome opportunity ffiould 
be taken where a greater ftake is in litigation. In this' kind of 
'queftion much may depend upon the nature of the contraft entered 
into between the maftcr and the fervant. Sometimes a mafter en- 
gages to fupply his fervant with neceflary vifluals, and it may un- 
doubtedly be argued, that neceffiary viduais mean foch vii^uals as 
may fuit the ftate of health or infirmity in which the fervant hap- 
pens to be ^ as if a fervant be in need of wine or viduals of that 
defeription, wluch are given by way of medicine. It is fufficient, 
however, to obferve, that previous to the cafe of $carman v. Cajlcll^ 
there is no authority in the law oi England to be found which war- 
rants the pofidon contended for on the part of the Piaintiffi 1 have 
no doubt whatever that parifh officers are bound to affift where 
fuch accidents as thefe take place ; and that the law will fo far raife 
an intplied contra£I agaiaft them as to endble any peribn wha af- 
fords that immediate affiftance which the neceffity of the cafe 
ufually requires, to recover agaiuE them the amount of money e.K- 
pended. 

Heath J. I believe that the humanity of Lord Kenyon mifled 
him when he adopted the dodbrine upon which he decided the cafe 
of Scarman V. CaJUU, Probably at the moment it occurred to him 
that if the mafter was not bound to (u-ovide medical affiftance for 
his fervant, the latter would be left wholly deftitute: but I am per- 
fedly fure it is more Ibr the advantage of fervants that the le- 
gal claim for hich affiftance ffiould be againft the pariffi officers ra- 
ther than againft their mafters ; for the fiiuation of many matters 
who are d>liged to he^ fervants, is not fuch as to enable them to 
afibrd fufficient affiftance in cal^ of ferious illoefs. 

Roojce J* The contra A on the part of the fervant is merely to 
lierve ; but on the part of the mafter it is varied by numberlels fti- 
pulationa, according to the incltnations of the contrafltng panics. I 


1802. 

Wemmall 

V. 

ApnrV* 




alone for the debt of bb wi£c, oontrafbd 
before mirriagf, ihoogb iho objcflibn was 
.only taken in arreft of and con- 

feqocntly a promife by bin to pay the debt 
iippearcd open ibe ri/cord* from Ofhoace 


I tbit principle may be extradbd, that an 
I obUgaclon to pay in one rtgh:, even though 
it be a legal obligation, and coupled with 
an ex|>reft promife^ will not fupport an VjA 
to poy IB another right. 

cannot 
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cannot think, however, that without any ftipulatipn to that efTeft, 
the mailer is liable to furnifh his fervant with medicine; and in- 
deed the paflfage from DaJion feems to point out the utmoft extent 
of inconvenience to which the mailer is obliged to fubmit in cafe of 
his fervant*s illnefs. If the general principle contended for by the 
Plaintiflf were to be adopted as a rule of law, many perfons who 
are obliged, for the purpofes of their trade, to keep a number of fer- 
vants, would be unable to fulfil the duty^impofed upon them by 
the law. It mull be left to the humanity of every mailer to decide 
whether he will allill his leryant according to his capacity or not. 

Chambre J* The obligation of the mailer to provide medical 
afiillance for his fervant, if any, mdll arife from contrail. It cannot 
be contended that a mailer impliedly contra&s to furnilh his fer- 
vant with all necelTaries ; for in fome cafes he neither engages to 
furnilh cloaths nor vidluals ; and if not, he is not bound to provide 
either. What has pafled at Ni^ Prius upon this fubjed has been 
fomewhat hally ; and 1 think the rule there laid down would be 
very difadvantageous to the fervants themfelves if it were adopted. 
The palTage from Daltoh does not appear to me to extend the legal 
obligation of the mailer in the way contended for ; and except that, 
paflage there feems to be nothing but the modern Niji Prius au- 
thorities from which any inference can be drawn in the Plaintiff's 
favour. 
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Morley and Another, AfSgnees of Pistor a Bankrupt, v, 
Strombom, Hudson, and Lowrie. 

'J'HTS was an application to the Court on the part of Hud/on^ 
one of the Defendants, calling on the Plaintiffs to Ihew caufe 
why the iffues levied under a dijlringas againll Strombom and Low~ 
ricy the other two Defendants, ihould not be returned to him, and 
in the mean time all proceedings be flayed. 

The Defendants Strombom and Lowrie ^ (who were relident at 
the Cape of Good Hope)^ together vsiOx Hudfon the other Defend- 
ant, who was relident in London^ carried on bulinefs in London 


under the firm Strombom^ Hudfon^ and Lawrie, Strombom and 
paid for by Lowrie drcw a bill upon their houfe in London in favour of the 

the partner * 

refident in England to whom the partner fliip was largely indebted : and the Court will aoc relievo 

him againft fach^ diftreft. 

2 banjerupt 
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liankrupt Vijiory whith was accepted by in tbe nameof 1802. 

the firm. The FlaintiflT haviog brought an adton upon this, bill ^^[ 7 ^ 
againft the three Defendaitti^, entered an appearance for s^jTmbom 

hlmfelf, but declined to appeat for the other Defendants, alleging and Other*, 
he had no authority fo to do ; die partnerfliip had no goods in 
this country except a deik and the dfnmiture of a counting- houfe, 
which had been paid for by to whom the partnerlhip was 

largely indebted. A writ of having ifiiicd agaiuft Strom.’ 

'bom and Lowrie for their non-'appearance, and the {herifis, being 
about to take away the deik and furniture ef the counting- houfe, 
paid the value of them to avdd that inconvenience: but 
afterwards entered an appearance for the other Defendants, protefi- 
isig at the fame time againft the irregulanty of the fiierift’s pro^ 
ceedings ; upon which the money was reftoted to him under a 
judge’s order. The Flaintifts then proceeded to final Judgment, 
and commenced ah adHotr on that judgn^nt againft the three De> 
fendants, to which appeared, but declined appearing for the 

otherDefendants j upon which another ifiued, and the 

deftt and furniture of the counting-honfe were again taken, and 
Uudjon agaki paid the money, at the fame time giving notice to the 
fheriff to retain it in his hands. 

Bayley Serjt. was proceeding to fliew caufe, when Shepherd 
Serjt. was called updn to fupport his rule. He contended that 
under then^rwj^tf/ the ftieriff was not entitled to take any goods 
hut tbofe in which Stremhom and Lowrie had an Intereft, whereas 
they had no intereft in the goods which had been ieized under the 
diJlringaSf inafmueh as they Were paid for \3j Hudfon^ who. was a 
creditor of the other two partners-; that even under an execution 
againft one of feveral partners, where the Iheriff feiaes partnerlhip 
goods he can only retain the undivided vaxtxt^^ Heydou v. Heydon^ 

4 Salk. 592.4 and in fuch a cafe the Gout* of Kiug^s Bench have 
diredted the.Mafter t 04 ;ake an account of the fliare of the partner- 
fliip effeds to which the other partners wwe entitled, 

Davidfoa^ Loug.^^o^ Th:tt if any donbt could be entertained 
with refpea to the power of the Court to interfere in a cafe of 
execution, there could be none in the cafe of a dijlrirtgas^ it Wing 
the daily iM’aaice of the Court to order iflues to be reftpred where 
they, have been improperly taken ; that if the PlainiifF had ap- 
plied to the Court for leave to fetl the ilTdis he dOuld not have been 
permitted fo to do tf the Court bad been aware of the circum- 

VoL. III. * , 3'^?. fiances 
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* 

1802. (lances of tbe cafe, and (hat what the Platmifis ought not to be 
permitted to fell, they ought to be compelled to reftore. 

^ '*’• Lord Alvakley Gh. T. In this cafe, three perfona being in 

4>tiioubom ^ ^ ® 

and Oihcxa. paftnerihip, one accepts a btU in the name of btmfelf and the two 

others, upon whidi a joint adion is brought againft him and the 

two others in whofe name and by whofe authority he has accepted 

the bill. To this adion the two partners not relident in England 

having negleded to appear, the Plaintiff feeks to compel an ap* 

pearance; the only two methods in which this can be done are by 

diftraining on their property in England^ if any can be found, 

which is the more fpeedy procefs, or by proceeding to outlawry, 

if no property can be found, which is the more circuitous procefs. 

The Court will certainly be difpofed to favour the former. I’lje 

(heriff, bdiog direded to take into his cudody the property of thefe 

two partners, feues certain goods in the counting-houle, which 

the third partner admits to be partnership property, but alleges 

that if an account were taken between him and his other two 

partners, it would' be found that they were indebted to him. 

Though he would be ultimately bound to pay the whole hili him- 

felf upon an execution, yet he infids that this property ought not 

to be taken to compel an appearance of the other two partners, 

and that the Plaintiffs are bound to proceed to outlawry. It is 

admitted that whatever may be taken in execution may be taken 

under a diftrefs $ and if the abfent Defendants had any intereft in 

this property, it is liable both to<execution and didrefs. If they 

had no intereft, the iheriff ought to have faid fo by returning 

nuUa Iona. There is no ground in law, therefore, for objiEling to 

this proceeding ; and in point of diferetion I fee no reafon why the 

Court Ihould interfere as a matter of favour in order to drive the 

Plaintiffs to an outlawry. 

Rooke (a) J. I am of the fame opinion. The Pliuntiff has a 
claim againft the partnerfhip, and Hadfou has a claim againd the 
partnerlhip alfo ; does the claim of the latter afford any ground for 
faying that the former Ihould not have the benefit of his claim 
againft the partneHhip afi^s ? 

Chambre J. No quedioo is made with refped to the drhd 
point of law. Admitting that the Court may interfere more in 
the cafe of a diftrefs than an execution, yet their interference muft 


(«) Mr. JaiUce HMh wai abfi'Vt. 


be 
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be regulated by a due regard to the e<iijity and policy of t^ cafe. 
What may be taken tuitcbr an execution may be taken under a 
didreis. Why ibould vre interfisre in tbe latter cafe- to prevent the 
Plaintiffs from recovmng a juft debt ? This Defendant is at any 
rate liable to anAver the full extent of the Plaintitfs’ demand : and 
after all the delay of an outlawry, execution may be fued out 
againft him to that amount* ^e law the Plaintiffs, and no 

reafon appears for the exeieilieof bur diftretionary power in favour 
of the Defendant. 

Rule dlfthaiged with Cofts. 


^57 


1802. 

MoRtBT 


Strombomt 
and Oihera. , 


Lord Nelson V. Tucxea. 


AW. a6cb. 


rj^HE queftion in this cafe arofe upon a fpecial Verdiift found at the 
CttildhaU SeSiotA before \jat& Ahatdey Ch. J., and was twice 
argued in this court ; by Serjr, for the Plaintiff, and 

iig/^Serjt. for the Defendant ; and ai/j^, \>j JUns Seijt. for the 
Plaintiff, and Vaugbati Serjt. for the Defendant. The fubftance of 
the fpecial verdi£l is fo fully ftated by Mr. Juftice in his 

judgment, that it has been thought unneceftary to introduce it at 
length, and the arguments are omitted becaufe the cafe was fo fully 
fpokcn to by the'.learned Judges. 

After the fecond aigument inYriV//y term .Iaft, the cafe ftood 
over for the opinion of the GOurt, and on this day the learned 
Judges delivered their opinions JmeHm, there being a difference 
aminglhem* 

Chambre J. Hus cafe comes before the Court upon a fpecial 
verdidkin an adltm for money had and received, money paid and 
expended, and on an account ftated ; to which the Defendant plead- 
ed tbe general iffue. . 

The fubftance of the fpecial verdidt is, that, on the ad of OSober 
1795, the Lords of the Admiralty appointed Earl $t, Vmcent (then 
Sir Jervis^ admiral of tbe blue,) cottimander in chief of his 
Majcfty*s ftiips and veffels employed, and to be entfdoyed in the 
Mediterranean ; requiring him forthwith to take upon Mmielf the 
charge aod command of tbe faid ihips and ve8&l8 as ebmmander in 
chief} and charged the captains, officers, and conipanies belonging 
to the flups, to obey him as fuch ; and that Lord St, Vincent Ihould 
follow the orders and diredlions he ftiould from time to time receive 

3 from 
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t8o2. from the Lords of the Admiralty, or any other his fuperior dSoefs; 

LiTNBiliON vcrdiA then Rates Lor 4 iS!/. Vincitnt'& arrival at the Ration, and 

Tuck-ii taking upon him the command j the limits of which did not at 
firR extend beyond the Rraits, of but under an order of 

the Admiralty, Idated the yth of Notember ij^^y they were'extended 
along the coaft of Spain zvA P^ugal^ as far to the northward as 
Cape Fmfterre\ and continued ib extended till after the time when 
the capture, which forms the fubjeO: of the prcfent queftioh, was 
made. In confequence of an application from Lord St. Vincenty 
the Lords of the Admiralty, by letter dated the 2d oi November 
1798, gave lum permiffion to return to England for the re-cRab- 
liRiment of his health, on his leaving the command of the fleet in 
the charge of the officer next to Kina in feniority, with fuch inRruc- 
tions for fuch officer’s guidance as he might judge neceflary, if he 
Ihould find, on the receipt of that letter, that the Rate of his health 
Riould abfolutely require it. Lord SuVincenty after he had received 
that letter, wrote to decline' availing himfelf of the indulgence till 
he Riould be compelled to relinqtiifli the command by a return of 
his complaint •, and on the i I th of March 1799, he gave a written 
order to Captain the being under his command 

as fuch commander in chief, to cruize off the north-wcR coaR of 
Spairty fo long as his water and proylfions ffiould jaR, for the pro- 
te^on of |he trade of his MajeRy’s fubje^s and his allies ; and 
when he found it neceflary to go into port to re* visual, to repair 
to Lifbony and return with the utmoft difpatch to the Ration, and 
as before direfled till be had further orders The Ration Jbus 
appointed for Captain pigb/.i cruize is found to be withio the li- 
mits of Lord St. Viacenf t command. On the 16th of yme tygg. 
Lord St.Vincertt gave an order to Vice-Admiral Lord the of* 
ficer next to lum in fenionty, in which, aRer Rating the {t^mif- 
fion obtained for his own return, he direfU Lord to 

take the command as follows : Defirous ks i am of giving all 
poffible effedt and- energy to his MgeRy’s fervice at a crifis which 
admits of no impediment, but, on the contrary, demands the fulleft 
exercire of an efficient and nncomioded amhority, I have refolved, 
on maturely confidering thefo important oigeds, and on contem- 
plating your Lordfliip’s zeal and perfevering efforts in the attain- 

menl of diciB, to aviffi myfolf of jhe p^mlffion thus provifipna^^^^^ 

granted, and to leave his MajeRy’s fleet ferving upon this Radin 
under your command. Your Lofdlhip is th^efore hereby required 

^ , and 
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and direSed to takicthe feveral fiag-officers and captains of the faid 
fleet uiidei* ydut jcd^inini^ accordingly.*’ Notwrthftahding the laft 
order, Lord St. Vincent rmaihed bh the ftation in the full andac- 
tual exefbue of all the lowers and authorities of comthander in 
chief till the ^ilt day When under the periniffion' 

he had to bhulhed, he hdled from Gtbfaltor in the Arga, for Eng^ 
land; arid on the i 6th of Aitguji^ before the taking of the prize - 
hereafter meritioned, he arrived at SpUbead. By permiflion of the 
Admiralty, he went tb Batby for the b'eneht of his heailth j and cori- 
cinued in England tifl the .26th of Koveniber 1799, without having 
refigned or being fuperfeded or removed from his office of com- 
inander.itt chief; and during all that time, as fuch comthander 
in chief, he was Continued ahd borne upon the Arg{i% books. .On 
the 29th of '^uly 1799, Lord Under the orders of Lord 5 /. 

Vincent^ who was then remaining ex Gibraltar ^ pafled the ftj'aits 
with Admiral Sir Willihm Parker^ the qfficer next to him in fenio- 
rity, and a detachment .of the fleet, in. purfuit of the 

combined fleets of the eneiriy ; and on or abouf the 16th of Augujl 
1799, pafled Cape Einifterrey the northefnmoft limit of the ftatiorri 
Having chafed the enemy into Lord Keitb^ with his fquadron, 
in purfuance of an order from the Lords of the Admiralty, ditcd 
the 1 6th of Au^fiy proceeded to 7 ori 5 ay ;‘afld ori the 19th of /:«- 
gtifly put himfelf under tlie cbmiriarid of Lord' the com- 
mander in chief of the Cbithnel After Lord St. Viticent^ 

Lord Keitbt William P had thus quitted the .Afr^Z/rr- 

ronean ftatioriv Lord became, and till aftef' the capture of 

the. prizes, continuecT the fenior admifal perronally ferving within 
the limits of Mediterranean ftitiori; By a letter dated the 2;6th 
of the admiralty fent orders to Lord inform- 
ing him,' that, from the citcutri’ftance of Lord return to 

England^ and Lord 'Keitb^ with ‘other' flag officers, having quitted 
Mediterr ahead xo purl'uit of the 'enemy; he was become the fe- 
nior officer of his majefty’s Ihipji in the ; and that 

till the return of Lord or foirie other lupcrior officer, he 

would have all the important duties of that ftation to attend to ; 
arid after obfervihg that it waS probkble that Lord would 
-have left fof hiS lordffiiip’is inforirikUori" arid guidance'^ frich orders 
and inftrudlioris as he mighthivie reodlired «lher from the' Atmi-^ 
rilty or Lord St. Vincent^ they proceed tO point ouf ' the tibjeSts 
which reqiure his particular attention^ krid gm him diredions re- 
Vol. IIL ^ ^' ipeaing’ 
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r{)ediag bis fervices and the manner in which fie is to.emplo^ the 
fleet. Lord i\^^« 'hilit{hg hecQ(b 4 ‘fuch commander in ch^» iflued 
yarious orders to flich o^t^a, ifohimanders of i^uadronf and vef- 
fets ferving in the^iftationi as he But he itfued non*; to 

Captain i>r^i/i/i Whf^ dot f^il in with* The ipechil verdid 
flates^ ^'Ipreat numher of which^ if 

they have aiiy <iohiierh\in the bufmefs, ought to have occupied a 
very few lines. Etvc W there documehts are introduced on the 
part of the Dcifendaht, eleven oh the part of thn Plaintiff. The 
whole of them feeitis to be the introdiidion of evidence of what 
there can be ho doubt about, that Lord 5 /. Vincent was coofidered 
by the Admiralty as retaining the office of commander in chief till 
his refignation ; and that after thefe junior admirals had left the 
flation, Lord Nelfonvi^A conlidered as having the a£tual command 
of the ftation, that all the orders and diredions from the Admiralty 
were direded to him and not circuitoufly .through the admiral in 
England. 1 will juff iiieniion the fubftance of each. The flrft is 
an order from the Admiralty, direded to Lord Bt. Vincent^ dated tlic 
ijth of OSober ij^^y defiring him to order the captains and com- 
manders under his command to alter the figoal for the poft- office 
packets. Againft this there is an order of the lame date and ex- 
adly of the fame tenor, fent to Lord Nelfqn. The fecond of thefe 
documents produced oh the part of the Defendant is an appoint- 
ment by Lord S^. Vincent^ dated the 1 6th oi O&ober 1799, of a flag 
lieutenant to his own Ihip the ^rgo^ which had come home with 
him, and in which appointment he llilea himfelf commander in 
chief of the ihips and veffels on Mediterranean iiaxioa. The 
third is dated the 20th of Augujl 1799, and contains the Admiralty's 
approbation of his having granted leave of abfence to Mr. Tucker. 
The fourth is dated the ot September 1799, and. acknowledges 
the receipt of Lord St. Vincentes letter inclofingCa^ain JOr^i^’s ac- 
count of hU capture of the Courageux privateer and two Spanijb 
veffels, and {approves the captain’s conduct ; and the laft, which is 
dated the of November 1799, merely acknowledges the receipt 
of a letter with an inclofure, without faying of wl^at nature. Ther 
documents on the part of the Plaintiff are, a dirediou to Lord Neb- 
Jon of the ift of 1799, for makiogadiftribution of 4000/. 

among the crew of the ffiip which was to. d^^ up his 
Majeffy’s {hip the JJaiddet i a dirc^ion of the 4th ^ Septemb^ 
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^ 799 * the promotion of a lieutenant tof the cotnmand of 1802 . 

the bomb ; a dlreaionjof the 30thof 1799^ to ra- LaTN^oK 

tify 9 miliake which had been made as to the daily fignals'; a di- 
region bf the 15th' ciOMoher^ refpeAing the private fignalis of the' 
pbfl-oflSce packets* the fame as had been fent to Lord St. Vincent ; 
another diredion of the’ i6th of 0 <gro 3 ar, to fuffer the 
fquadron ferving under his orders to return to Li/bon for repairs j 
an acknowledgment of the aid of October y of a letter from Lord 
Nelforty inclofing various accounts of proceedings, containing a 
ftrong approbation of Sir Sidney Smith' i conduct, and an anfwer to 
Lord JVe^e’s letter as to a captain being advanced ; another letter 
of the }3d o£ OSiobeTy which contains a direflion to permit the 
chaplain of the Minotaur to relign his appointment in order to 
come home to fucceed to a living ; another of the 13th ai December y 
taking notice of a letter from Lord ; Rating that for certain 

reafons, he had given Captain Trowbridge an order to wear a broad 
pendant, under particular circumilances, and approving the fame ; 
another of the 14th of Decembery acknowledging the receipt of a let- 
ter of the 15th of OElobery with refpeft to the redudfon of the ifland 
of Malta ; another of the fame dale, faying that the Admiralty fee no 
objedion to the appointment of a commilTary made by Lord Neifon; 
and, laRly, a letter from the Lords of the Admiralty, of the 2 2d of 
February 1 800, to Lord ll'etfotty informing him that they had granted 
commiilians to two perfons recommended by him,, but that they 
could not yet confirm the appointment of a third. This is the whole 
fubdance bf this yei^ long cprrefpondencc, ftated in this fpecial 
verdid. Then, thefe feds are Rated. That on the lyth of OElober 
1*799, after Lord St, f 7 «Ve«/’s return to Englandy^ 9 sid while the 
Plaintiff was fenior admiral perfonally ferving on thp Ration, Cap- 
tain Digby, who had received no orders from the Plainciflf fubfe- 
quent to ihofe he had received from Lord 5/. with his own 

fhip, detached from Lord iVr^«*s fquadron, in company with 
fome other Engli/h Rxips, captured two Spanijb feips of war, which 
have been fince condenined as prize to the Alcmene and efther Riip^ 

Lprd Neifon was not on board the Alcmene at the time of the cap- 
ture. The Defendant, againR whom the adion is brought, is the 
principal prize agent for the flag ofiicers, and the yerdid Rates the 
Turn he has in hattd on account of the Plaintiff, or Lord 5 /. Vincent 
as r%htly may appear, to be 13,015/. 4 x. The proclamation of 
the 4t5tb 1797 is then fet forth. But, as that , is the 

-1 inRrument 
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tSp2. inftrum^nt ^hich we are caU»I upon, to expound and to apply tHe 
L^n^BMOK other fads to, I will grft mention the few remaining fa^s ftated in 
Tvcit%. fpecwl verdiQ: ; wfeich are, itiiiai Lord St. Vincent refigned hU 
eommidioQ as commander in chief in the Mediterranean long after 
thefe prizes were taken, on the 26th of JVbo. 1799, up to which 
time he received pay and table money as fuch commander in chief. 
That Lord after he had left the ftation, received the fame 

pay as ive had done before, but not the pay of a commander in 
chief. But that from the 1 2th of he received the lame 

table money as was allowed to Lord St, Vincent, Thefe are the 
clrcumftances under which each of the real parties to the fuit (for 
the Defendant is but a nominal one) claims to be entitled', by tlie 
proclamation of the 25th of Jan. 1797 and the prize a<ft, to the 
fhare ofCapUinD/^^ys prize, which belongs to the chief or feiilor 
£ag officer under whofe command Captain was at the time 
of the capture. The form of this proclam'ation we are told has 
been ufed ever iince the year 1756 ; when fome alterations were 
made, though not very material ones, in the form that had been 
introduced in the year 1744. The materiai claufes in this pro- 
clamation of 1797, upon which the queftion depends, are thefe: 
The proclamation in the firft place diireds the net produce of all 
prizes to be divided into eight equal j>arts, of which the 
captain or qaptains of the (hips actually on board at the time of 
taking of any prize are to have three^eighths. But this is qua- 
lified by a provifion which is made for flag officers, if there (hall 
happen to be any ; and it is qualified in this way : But in cafe 
any fuch prize (hall be taken by any of his Majefty^s (liips of 
war under the xommand of a flag or flags, the flag officer or 
officers being a£tually ou board or direding and affifting in the 
capture fhall' have one of ; the three-eighths, the faid eighth part to 
be paid to fuch flag officer or officers in fuch proportion and fub- 
jed to fach regulations as are thereinafter mentioned.” And then, 
iodireds that the following regulations (hall be obferved concern- 
ing the one-eighth granted to the flag officer or officers : fo that 
thole regulations tha| follow relate to flag officers, and to flag offi- 
cers only; The firft of thefe is, “ That a flag offi^r commander 
in chirf, when there i8:^ h^ upon fervifce, (hill have 

to his ownufe the faid One-eighth part of the prizes taken by ffiips 
and veflels under his coriimand.** The fecond, That a flag 
officer' ient to command at Jamaica or elfewhere fiiail have no 

^ right 
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right to any fliare of prizes taken by fliips or veflels employed 
there before he arrives at the place to which he is feat, and actually 
takes upon him the command.” The third claufe is, “ That when 
an inferior flag oflScer is fent out to reinforce a fupcrior, the fupe- 
rior has no right to any ihare of the prizes taken by the inferior 
before the inferior Ihall arrive within the limits of the command of 
the fuperior, and adually receive fome order from him.” Then 
comes the fourth article, upon which the queftion principally, and 
almoft entirely depends, which is this ; “ A chief flag officer re- 
turning home irom yamaica or elfewhere (hall have no fliare of the 
prizes taken by the (hips or veflels left behind to aft under an- 
other command.” Then there are three other articles which re- 
late merely to the proportions in which the one-eighth is to be 
divided when there are more flag officers than one, which are not 
material to the prefent queftion. The queftion therefore Teems to 
turn, almoft entirely, upon the conftruftion of the fourth article ; 
though, if there were any ambiguity in it, refort might be had to 
the preceding articles, as more fully (hewing the general view and 
intention of tl|e proclamation. But where Is the doubt or ambi- 
guity in the language of this fourth article ? Was not Lord St. 
Vincent “ a chief flag officer returning home ?” Of that there can 
be no doubt. And were not prizes taken by veflels left behind 
to aft under another command ?” And was not that command 
tlie command of Lord Nclfon ? I really do not fee how any cafe 
can more diftinftly come within the letter cf and plain intention 
of a regulation. It feeras to me to be irapoffible to date one. 
And thinking fo, it ftrikes my mind to be impoffible to ftate a cafe 
that is more plain, unlefs, like the brothers in Swift ^ in conftruing 
their father’s will, when we find it will not anfwer our purpofe, 
we pin a codicil to it. Although I confider the language of this 
prockmatibn as fo exceedingly plain, ftill I muft admit, that it has 
been the fubjeft of very copious and very elaborate arguments in 
the courts of juftice, and efpecially in the cafe of yobnjlone v. 
Margetjon, reported i H. Bl, 262. It has alfo been difeuffied in a 
moVe recent cafe, the cafe of the St. Anne in the Court of Ad- 
miralty, which ds reported in Dr. Robinfon^s Reports^ 3 vol. fol. 60. 
This laft cafe is prefled upon us as a cafe in point for the Defend- 
ant. And, if it were fo, a decifion of higher authority cannot be 
:^ated. But that decifion appears to me to have no application to 
•Vol. I'll. 3 ^ 
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tlie preferit tjueftioii, and to turn upon a prant that caraiot arifc 
here ; for 1 think that it has been truly obferved in the courfe of 
the argument, that the whole of the part of the proclamation now- 
in quellion relates to flag officers only, and the apportioning thdr 
(hares among th^mfdves. But in the cafe of the St, Anne there 
was no flag officer left in command. The King’s Advocate was 
flopped hy the Court as (bon as he noticed that deciflon. And Sir 
William Scott decided the cafe upon the (Ingle, point, that the Ad- 
miral had not abdicated his command under the circumflances 
there Rated, confidering the gueftion to turn folely upon the right 
of the admiral, there being no other flag officer that had any claim 
or any right to (hare in that oiie-eighth with the admiral. He 
therefore confidared the admiral, under the circuraftanccs of that 
cafe, not having abdicated the command, to be entitled under the 
general claufe; .and, under the circumflances of that cafe, not to be 
efle^ed by the reftraining provifo. In the^ former cafe, which is 
reported in H. Bl,y there is no dccifion at all upon the point now 
before the Court j nor is any opinion hinted by the Court upon it. 
The determination agalnfl the Plaintiffs proceeded there upon the 
ground of Commodore yobnjlone^ to whom they were executors, 
having no command at all at the time of the capture, becaufe the 
Court confidered his acceptance of an appointment to the com- 
mand upon another Ration to be a virtual refigngtion of his former 
command. And, having no command at all, his reprefentative 
could not be entitled to any (hare of the prize. The prefent quef- 
tion, therefore, Rands perfedly clear of authority. Some argu- 
ments have been ufed arlfing from co'lateral circumflances in the 
cafe ; and thefe are, That Captain Di^by was ading under orders 
received from Lord St. Vincent; that he had received no particular 
order from Lord Nelfon after Lord H Vincent had quitted the fta- 
\\ox\ audlbaV. as Lord St. Vinunt lot the orders he 

had given, he ought alfo to (hare in the emoluments. Tlie lafl. 
argument would go a great way indeed, as a railirary officer, 1 
prefume, continues refponfible for his condud at lead as long as 
he continues a military officer in any capacity whatever. But the 
cafe of Fi^ot v. Wh'te, which has been referred to in the argiunenr, 
and is reported in a note to the cafe of Jobnftone v. Marget/on, is a- 
complete anfwer to thefe objedions. I lhall therefore return to 
the examination of the proclamation itfelf. For what purpofe 

^ were 
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were thefe different reftri^lons introduced ? Manifeftiy with thia 

view ; that a bare authority under a comtniflion Ihould not entitle uTn^h. 

a flag officer to (hare unlefs be was upon the flation at the time* 

and a partaker then in the a(fl:ual labour and danger of the fervice. 

With this view the commander in chief, when going out, is alfa 
reflrained from (haring in prize till he arrives upon the flation, 
and aflually takes upon him the command. The lafl part of this 
reftridion explains what is meant by having or taking the com- 
mand. In one fenfc, he takes the command when he accepts the 
commiifion. And before the ifluing of this proclamation he would 
have been entitled to a (hare. In the fame fenfe only, I conceive, 
has he the command when he is returning from the flation with- 
out being adually fuperfedcd. But that is not what the proclama- 
tion means. It means adual fcrvice and e.vercife of the command 
at the flation, in contradiftinclion to the authority arifing merely 
from his commiifion. .And, to be confident, the fourth article, 
when it fpeaks of leaving the (liips behind to ad under another 
command, muft, as I conceive, be underftood in tlte fame fenfe. 

How has the Admiralty, and how have the parties themfelves un- 
derftood what was meant by having the command ? Lord St. Vitt- 
cent, when he applies to the Admiralty, receives perroiffion to 
come home, leaving the command of the fleet in the charge of the 
officer next to him. So fay the Admiralty, Lord St. Vincent, in 
his anfwer, fays, he would not avail hirafelf of the indulgence, till 
he (bould be compelled to relinquilh the Command. When Lord 
St. Vincent gives his orders to Lord Keith, it is to take the com- 
mand. He fays, that the fituation in which he (hall leave him 
demands the fulleft exercife of an efiicient and uncontroled lutho- 
rity. He fays, that he is determined to leave his M^’efty’s fleet 
ferving upon this flation under Lord Keith\ command. “ Your 
lord (hip is, therefore, hereby required and direded to take the 
feveral flag officers and captains of the fleet under your coii^and 
accordingly.” Again, when the Admiralty write to Lord Nelfoui 
they tell him he was become the fenior flag officer, and that he 
would have all the important duties of that flation to attend to. 
li is faid the fourth article, when it makes ufe of the expreffion 
” another command,” means another feparate, independent com- 
mand under a particular commiffion. Now, if that be the mean- 
ing of the fourth article, I (haft Jjc very glajl to know for whatj 
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1802. purpofe that article was introciuced at all. It is an obfervation 
L'd. Nelson which arifes in favour of the Plaintiff. And it feems to me to be 
Tucker argument of vefry confiderable weight. If another commiffion 
had iffued appointing another perfon to, the chief command, what 
pretence would the admiral, fo fuperfeded, have to any fhare in 
prizes upon his return home ? It is inspoffible that he could when 
he had quilted the ftation and was upon his return home.. This 
claufe would 'be entirely nugatory: and, certainly, we ought fo 
to confider this proclamation as to give effeit to every thing that 
we find in it, and not fo to conftrue it as to determine that any 
particular claufe, much lefs fo material a one as this, is totally 
unneceffary. But this Claufe in the proclamation is no hafty com- 
pofition. There was a fimilar one in the proclamation in the year 
1 744 ; and that, too, was introduced as an amendment of the 
former proclamation, which had iffued in 1740. It was a ftudied 
amendment of that former proclamation. That new form of pro- 
clamation, which was introduced in 1744, was continued in the 
proclamation of 1756. It was again confidered j and after that 
confideration it was again exprelfed in the terms in which we now 
find it. Now, let us fee what are the amendments that are made 
by this proclamation in 1797, and how the article flood in the 
former proclamation of 1744. Thus far the article is the fame, 
“ That a chief flag officer returning home from Jamaica or elfe- 
where fhall have no fhare of the prizes taken by the fhips or 
veffels.” In the former proclamation, inftead of the words “ left 
behind to ad under another command,” it flood fimply thus : 
“ taken by the fhips or vcflels after he has got out of the limits of 
his command.” No queftion then could arife upon the nature of 
the commiffion which any flag officer whom he might leave be- 
hind with the (hips had. Whether he had the command in chief, 
or whether he had not a coinmiffion as commander in chief, could 
make no dif&rence at all ; becaufc, in that cafe the chief flag officer 
fo returning home would be oufted of any fhare in the prize- 
money, whatever was the commiflion held by the next flag officer 
In femont'Y. The words now rniroduced ate, “ left behind to afit 
under another command.” There is not a word -in this claufe of 
any other commiffion being granted to any other perfon. And it 
feems to me, the words “ under another command” muft, from the 
Aibjed^matter both of thi 6 .aad 4 he.precediDg claufes, be confidered, 
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as a regulation between flag oflicers,,and be underflood to mean 
ariother command of a flag officer. Bur, perhaps, when the Coun- 
cil had it in contemplation to amend the proclamation, they might 
think they hadexprefled theiiiAjlves more explicitly by introducing 
thefe words, than faying generally, •* after he has got out of 
the limits of his command he fhall have no fliare of the prizes 
taken by the fliips or veflels left behind to a£l under another com- 
mand,” referring merely to the a<flnal fervicc of the fleet, and to 
the perfcn who had the a<Slual command and gave the orders upon 
rile ftarion. The proelamation ought, as I conceive, if .it is ex- 
prefled in plain and intelligible language, to be conftrued according 
to its plain and common fenfe. And we ought not to have re- 
courfe to wild eonjefture or to extrinfic inquiries in order to put a 
different conftrudion upon it than that which the words of the 
proclamation itfelf fairly import. . I think, too, that the conftruc- 
tion ve-hich I am inclined to put upon this proclamation is that 
whicli befl anfwers the ma'nifeft purpofes of the proclamation itfelfi 
and of the public fervicej for the objeifi was to give encourage- 
ment to thofe who were actually engaged in the fervice, and not 
to thofe who were merely at the time of taking the prize nominal 
fervants of the public in virtue of a commiffion. Between the two 
noble admirals, who are contending for this prize, it would be 
very invidious to draw any fort of comparifon. The merits of 
each of them are will! the public ineflimable. And it is with fonK; 
relu£tar>ce that we niuft feel ourfelves under the ncceffity of de- 
ciding this cafe in fuch a way that in giving to otie of thefe noble 
admirals what he fo richly deferves, we arc obliged to take it frona 
theotlacr : but we muft aft according to the heceffity j we muft 
give our judgment according to the opinion we re.'illy form upon 
the meaning and intention of this proclamation. The proclama- 
tion is not incumbered by technical terms. It has no reference to 
any ancient courfe of the fervice. But the provifions of it arife 
folely from the ad, and from the proclamation itfelf. I need not 
therefore go more at large into the* arguments vvhich have been fo 
fully difeufled, both upon the prefent and upon the former occa- 
fion, and in feme degree touched upon like wife in the cafe in the 
Admiralty, though not fo fully as in ihft argument of the prefent cafe 
and the preceding cafe oijobnjione s.MargetfonMc^vik, inconfe- 
quence of the interruption of the Kihgs Advocate, tvhb was counfel 
for the then repfefeatative ttf Admiral he did ho gb on itrirh 
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1 802. that part of his argutnenl^ wjtuch might have beep sppUed to this 
LaTw^H cafe. Upon the whole, however, this matter baft been fo very 
TudcEK fully and fo very ably difcuffed on each of thcfe occafions, that, 

vi’ithout faying any thing further upon it, I content nayfelf with 
declaring, that I think it plain that Lord 6*/. Vincent was ** a chief 
flag ofilcer returning home;’* that “ he left the fleet to.a4l under 
another commander ;** and that “ commander’* was Lord Neljbn. 
Under thefe circumftances my opinion is that the Plaintiff upon 
this fpecial verdid is entitled to recover. 

Rooke J. This is a queftion on the cpnftrudion of a royal 
proclamation, iifued by virtue of a difcretionary authority vefled in 
the Crown under the prize ads. By 33 G. 3. c, 66 . the interefl 
in captures is veiled in the officers and feamen, to be divided in 
fuch proportions and after fuch manner as his Majefty hath, by 
his proclamation of the 17th y^r/7 1793, already ordered and 
direded, or fhall think fit to order and dired by proclamation 
iffued for thofe purpofes. The 35 G. 3, c. 121. extends thefe pro- 
vifions to captures from the Dutci and Spaniards. As this pro- 
clamation is matter of ab'folute difcretion in the Grown, as it may 
be varied whenever his Majefty may think proper, and as the war 
which gave rife to it is now at an end, I confider this as a queftion 
not of any great importance to the naval fervicc at large, but as a 
queftion which folely affeds the private claims of the two no'bie 
perfons who arc the real paVdes to this caufc. * To veft the foie in- 
tereft of naval prizes in the captors has been the wile policy of the 
legill iture of this country for a long time paft, and it has been 
intended as a gratuity and reward to thofe whofe fervices occafion 
the capture, and to thofe who by a fort of political prefumption may 
be confidered as contributing to it. The proclamation on which 
this queftion arifes is in the lame form as all thofe which have been 
iffued fincethe year 1736. I prefume it is in fome degree founded 
on rules of naval policy, and has a reference to the terms and 
courfe of the naval fervice, therefore I hold myfelf bound to con- 
ftrue it, not by the dry rules which prevail in the conftrudion of 
legal pleadings, but according to that policy and the courfe of that 
fervicC which thofe who advifed his Majefty feem to have had in 
view when the proclamation iffued, and which the Lords of the 
Admiralty feem to have adopted nnee^ as far as this can be Qol* 
lefted from the fpeciai verdia. The proclamation orders that in 

cafe ‘any. prize be taken by any of bis Majefty ’s ihips under the 
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command of a flag or flags, the* flag officer or officers, being on 
board and dire^ng and affifting in the capture, fhall Have one- 
eighth of the three-eighths given before to the captains, and the 
laid one-eighth to be paid to fuch flag officers in fuch proportions, 
and fubjefk to fuch regulations, as arc thereinafter mentioned. 
I. A flag officer commander in chief, when but one flag officer, fhall 
■have the one-eighth to his own ufe. 2. When fent to command 
at Jamaica^ 'iSc, a flag officer fhall have no fhare of prizes taken by 
fhips employed there, before he arrives at the place to which he 
is fent and adually takes upon him the command. 3. If an infe- 
rior flag officer be fent out to reinforce a fuperior, the fuperior fhall 
have no fhare of prizes taken by the inferior before he fhall arrive 
within’the limits of the command of the fuperior, and fhall aQually 
receive fome Orders frqm him. 4. A chief flag officer returning 
home from Jamaica^ fhall ha ve no fhare of the prizes taken 
by the fhips left behind to ad under another command. 5. The 
5th article is immaterial to this queflion. 6 . When more flag 
officers than one ferve together, the one -eighth,^ the prizes taken 
by any fhips or veflels of the fquadron fhall be divided in the follow- 
ing proportions : If only two, the chief fhall have two- thirds ; if more 
than two, the chief fhall have only one half. This proclamation is 
not penned fo clearly as it might have been. The fourth regula- 
tion, as to the flag officers returning home, is equivocal ; it may 
refped all chief flag officers returning home under all circum- 
ftances ; it may refped only fuch chief officers as return home and 
are relieved by others. The leaving fhips behind to ad under an- 
other command may mean to ad under the abfblute command of 
another, who is appointed to relieve or fucceed the chief who re- 
turns home ; or it may mean leaving Ihips to ad under the com- 
mand of the next fenior flag officer who remains on the ftation, 
and who is to ad temporarily and provifionally till the chief re- 
turns, or till a new commander in chief is appointed. To folve 
this doubt, and to enable me to decide which conftrudion fhould 
prevail, I think it neceflary to look through the whole proclama-* 
tion, and alfo to fee what cafes have already been decided upon it, 
and what appears from the fpecial verdid to be the courfe of the 
fervice. As to the proclamation, the captain who takes a prize, if 
he is under the command of a flag, is to let the flag officer have 
one eighth. Thefe words “under the command of a flag” in 
this claufc, and the words “ under another command” in the fourth 

claufe, 
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dauie, may, I think, reafouably be cooftrued to have a finnilar 
meaning : they are both in the fame prodamation, and both m .^ari 
malena. What is meant by being, under command in the one 
claufe, ihould alfo be coaildered as meant by being under com- 
mand in the other. Now it has been decided, in the cafe of the St, 
Anne^ (at»d very rightly, as 1 think, according to thecourfe of the 
fervice,) that when a flag ofHcer leaves his Aation on account of 
health, and does not abdicate the command, the captain to whom 
h.e has at any time given orders is flill under his command : for the 
fame reafon it appears to me that w*heo a flag officer leaves his (la- 
tion on account of health, and leaves a junior flag oflicer to a^ in 
his abrence, that junior is Hill under his command ; and if he is, 
then the Whole fleet is fo; and if the vvhole fleet is ftill under his 
command, within the fenfe of the firft claufe, I think it is to be 

• • * ■ V. ■ 

confidered as under his command, and not under another com- 
mand, within the fenfe of the fourth claufe. It is probable, for I 
do notaflert it as a known fa£^, that before the proclamation of 1744, 
flag officers returning home claimed a right to fhare in the prizes 
taken by the cruifcrs who had received orders from them, and had 
received none from the officer who relieved them. The pro-^ 
dumatma of 1 744 ordered that they fhould not (hare in the prizes 
taken after they got out of the limits <£ their command. But this 
being always dilputable and uncertain, the proclamation of 1756 
made the prefent regulation that they Ihould 6iare in no prizes 
taken after tliey had left the fquadron to ad under another com- 
mand, This form has continued ever fl nee, and 1 think it was in- 
tended m prevent difputes between flag officers, where one is going 
out to relieve, and the other is returning on , being relieved, and 
was not intended to deprive of prize-money all flag officers who 
are returning home under all cifcumflances whatever. It is well 
known in point of fad that officers have been fent for home that 
Government might confult or advife with them — they may render 
the public as efTential fervice by their return on fuch an account as if 
they had remained on their ftatioU. It would be hard that in fuch 
cafe they (houtd lofe the emolument of prize-money, which is a 

mere gratuity fro^ the, country, and difpofeablc at the diferetion 
of the Ckown. j ,Uolef« (ffie words of the prodam aiion make fuch a 
condruaion abfolutely pcceflary, I cannot aflent to it. And as t« 
the danger of abufe* I will not prefume, that the Board of Admi- 
ralty will ahufe their iruft ; but if they are difpofed to tjo fo, they 
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(whd probably have great inflaence in fettling the forms of thefe’ 1802* 
j>roclamations}, may, by clianginj; the terms of them in future, be 
cither enabled or reftraintd, as his M;ueRv mav be advifed to 
order. So, with refped to the obje-flion of an oftieer’s returning 
home on account of health, vvlu'u ‘.he Admiralty give him leave, 
they may qualify their leave as they t!,ink proper, Tliey may 
order that he fiiall refign his commanci, they may apra'int a^iothcr 
officer to fucceed or relieve him ; ant! if tbev do, whci: he leaves 
the fleet he may leave it nader anotl.er command. But when ilie 
Board of Admiralty indulge a flag (officer with a temporary leave 
oi ablcnce on account of his health (injured probably by his exer- 
tions in the public fervice) and fufter hiin,fti!l to retain his charadler' 
oi commander in chief, and correfpotRl with him in that charader, 

’and do not appoint a new commander in chief till the officer who 
has returned home relinquiihes the command, I think the Admiralty 
by this pradice draw tiie line as to their idea of who has the 
command of the fleet, and who has not, within the terms of the 
])ioclamation, and declare that the fleet is not under another, but 
under the fame' commandj till a new commander in chief is ap- 
pointed. Another obfervation occurs to me : flag officers may be 
prefumed, from their rank and experience, to be better qualified to 
command fleets than captains are. Now according to tlie conftruc- 
tion contended for by the PlaintifT, the cafe of a flag officer leaving 
his ftation and returning home, would ftand thus : if he left his 
fleet under one lefs qualified to command, he would fliarc prize 
money with him ; if he left it under the command of one who 
by his rank was to be prefuined to be qualified to command, he 
••voulu lo(e all the emolument of prize money. This furely would 
not promote the public Ibrvice. If we could fuppofe fc-rdidiiels to 
-attach on the naval charader, it might rather tempt a chief flag 
officer to lend liis inferior home on lome prete.ice or other, that, 
by leaving a captain only behind, he might retain his chance of 
prize money. A cafe was put in the couvfe of the argument, to 
which no anfw cr was givcri Vvhich was fatisfadory to rriy mind. 

Suppofc the fecond in ccn.im.rnd to die, .and a captain to take the 
command as fenior officer, are the captains then under no flag, or 
does the right of the chief revive ? What fliall we fay as to thefe 
difficulties ? Are they owing to omiffions in the proclamation, or do 
they flow only from a miflaken conftrudion of it? By the 6th 
claufe of the proclamation, when more flag officers than one ferve 
VoL. HI. 4 A together, 
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together, the eighth of the prizes taken by any Ihips or veflcls oi 
the Iquadron fhall betimded in the following proportions ; if only 
two, the dtief (hall have two thirds, if more than two, the chief 
only one* half, and the other one-half to the reft. Here the Bag 
officers are oonfidered as ferving together, though they ferve at 
great diftances from each other, if they are under the fame com- 
mander in chief. Lord Nel/hn at the Nik^ and Lord Keitb off 
CadiZf were each entitled as flag officers to a (hare of the prizes 
taken by the cruizing frigates, though the captains of the frigates 
received their orders from Lord St. Vincent as the commander in 
chief, and though thefe inferior flag officers had no concern what- 
ever in the capture, k is not therefore the real merit of the flag 
officer in rcfped to the particular fervice that intitles him to his 
ihare of prize money, but it is rank and ftation and the general fer- 
vice which he renders or is prefumed to render to the (late by ad- 
ing in his particular department in the fqiuadron. In the prefent 
cafe it would be difficult to affign any real moral merit which 
Ihould intitle either of thefe contending parties to (hare in this cap- 
ture rather than the other. The Plaintiff gave no orders to the 
captain of the jikmene^xh^ commander in chief did. Neither were 
prefent at the capture. The commander in chief was abfent from 
his ftation on account of health ; the Plaintiff had the aiftual but 
dill only the occafiona! command of the fleet in his abfence. The 
right therefore is a technical or artificial right, and muft be decided 
folely by the terms of the proclamation and the courfe of the fer- 
vice. The chief flag officer came home with leave, was addreffed 
by the Admiralty Board as commander in chief, and received pay 
and table-money as commander in chief. The flag officer who was 
left on the ftation received table-money (very rightly becaufe his 
expences were neceffarily increafed), but had no appointment as 
commander in chief till fome time after this capture. Hence it ap- 
pears the Admiralty Board recognize the diftindlion between an oc- 
cafional and a permanent commander, and allow under circum- 
ftances the permanent commander in chief to be abfent, and the 
next in feniority to command provifionally during his abfence; 
that during fetch time they ftill conlider the abfentee as the real 
chief flag officer, and the other as a£ling under his implied com- 
mand. The admiralty-letter to Lord Nelfon of the 20th Auguji 
1799, has the following paffage : “ You are now become the fe- 
nior flag officer, and you will have all the important duties of that 
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Ration to attend to. It is probabk Lord Keith will have left for 
your lordlhip’s inform^ion and guidance fuch orders and inftruc- 
lions as he may have received either from their lordlhips or from 
Lord St. Vincent.** It does not addrefs Lord Nelfon as commander 
in chief : but it conliders him as poffibly Rill a£ting under indruc- 
tions from a fuperior officer. While this is the avowed practice of 
the Admiralty Board, 1 confider the proclamation as adapted to it, 
•and muft conftrue it accordingly. Upon the whole I am of opi- 
nion that comparing the fevcral parts of this proclamation together, 
and confidering the courfe of the fervice, and the proceedings of 
the Board of Admiralty in refped to thefe parties, the true mean- 
ing of this proclamation (which however I admit to be equivocal), 
is, that a chief flag officer returning home and retaining his charac- 
ter of commander in chief does not, by leaving an inferior flag of- 
ficer to command in his abfence, leave the fhips to ad under another 
command. I fee no greater danger in this than in the contrary 
conflrudlon, and I am the more eafy under the opinion I have 
formed, becaufe it is a queflton which concerns two individuals 
only, and will not lead to any general confeqnences : for I am 
fully perfuaded that before we fhall have .occafion for the further 
fervices of thefe or any other naval officers, his Majefty will be ad- 
vifed to iflue fuch a proclamation for the- diflribution of prize 
money as will effidually prevent any difpute fimilar to the pre- 
fent. I think judgment fhould be given for the Defendant. 

Heath J. The claim of the Plaintiff is founded on the fourth 
claufe of the King’s proclamation for the diflribution of prizes 
among the flag officers, which declares that the flag officers “ re- 
turning home from yamaica or elfewhere, fhall have no fhare of 
the prizes taken by the fliips or veffcls left to ad under another 
command.” ‘However clear the conftrudion of this claufe may be 
in my apprehenfion, yet the difference of opinion which fubfifls 
between us, and the deference 1 owe to my brothers, who differ 
from me in opinion, induce me to think it loofely, inaccurately, 
and ambiguonfly worded. Two different interpretations have been 
sriven to it. And whether it is to be underflood in tlie one or the 
other fenfe niuft depend on the intention of the framer fo far as 
it may he colleded by comparing tins with the other claufes of 
the proclamation. If that be ftill doubtful, recourfe muft be had 
to grammatical conftrudion and verbal criticifm. Gonfiderable 
aflittance may be derived from comparing the prefent proclamation 
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with antecedent ones on the fame fubje^l. On the part of the 
Plaintiff it is contended that the word* “ the (hips or veffels left to 
adl under another command,” import^ the command of another 
admiral. On the behalf of Earl St. Vincent it is inftlled, that the 
fla^ ofEcer, though returned home and here in port, is entitled to 
his fhare of prizes, inafmuch as he retains the Command until he 
be fuperfeded. Firft, Toconfider the different parts of this inftru- 
ment. The firfl claufe being to veil; a certain (hare of prizes in 
the commanding flag oflicer, the fubfequent claufes go, in certain 
cafes, to abridge tliat right. The objedt or policy of thefe limita- 
tions feems to be this, that flag officers ffiall be flimulated to an ac- 
tive difeharge of their duty, and to be prefent with their fquad- 
rons after they have entered on their command, and that they may 
not be tempted to loiter in port by a full affurance of lharing in the 
prizes that fhall be taken without incurring the rifk of war or 
climate. The fecond claufe is in pari maferia'wxth the fourth. By 
the fecond claufe, the flag officer is not entitled to a fliare of prizes 
“ before he arrives at the place to which he is lent, and actually 
takes upon him the command.” Now it would be a ftrange over- 
light, in drawing this proclamation, to enfor ce the prefence of the 
admiral until he has joined his fquadron, and after he has joined 
it, not to enforce the continuance of his prefence with it. Excufes 
that may be made for difpenfing with abfence, a^ ill health, or the 
urgency of private affairs, can feldom be accurately afeertained. It 
was a wife policy to hold out fuch encouragement to flag officers, 
as fliould make it their beft intereft, as well as their duty, not to 
abfent themfelves from their fquadrons on flight and trivial occa- 
iions. T he {/roclamiation cf 1740 allots a fhare of prizes to the 
flag officer being adlually on board the Ihip, cr direifting and af- 
lifling the capture. Probably in* framing the proclamation it was 
intended to exclude the abfent flag officer who had never a£liially 
taken upon bimfelf the command. If it were lb, that intention 
was not fufficiently expreffed. T|ie proclamation of 1744 afeer- 
Tains its intent and policy moft indifputably. And if it had not 
Ireen altered the claim of Earl St. Vincent muft have been barred. 
For, by the fourth claufe, the flag officer was to receive no lliare of 
prizes after lie had got out of the limits of his command. 7 ’he al- 
teration in the fubfifting proclamation introduces all the difficulty 
in this cafe. Was the policy then changed, or was it intended to 
relax the difciplinC of the navy ? That never can be imagined to be 
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the cafe. The true reafon of this alteratton^ as I eonjedure (and I 
defire it may be taken a» only a conjedure on which I do not found 
my judgment), was accurately to fix the time when the flag oflfleer 
returning home Ihould ceafe to be entitled to his fliare of prizes. 
Probably fome difputeor litigation had arifen on that fubje£k. The 
moment of the capture of a prize was always eafily afeertained by 
entries in the log-book of the capturing veflel. But it was not Co 
certain when the Admiral had paflfed the capes or headlands which 
formed the limits of his fliation. They might have been pafled in 
the night time, in hazy weather, or at fo great a diftance as to be 
out of fight. This mull have opened a great field of litigation. But 
the departure of a flag officer from his fleet on his return home> 
ward can be afeertained to a moment. So that, by comparing the 
feveral entries in the log-books belonging to the Ihip of the flag of- 
ficer and of the capturing fhip, it might eafily be afeertuned whe- 
ther or no the flag officer had a right :to fhare the prize. A confe- 
quence indeed has followed from this alteration, namely, that as in 
the cafe of the Saint Annc^ an admiral quitting his flation and leav- 
ing the command to a fenioc captain will be entitled to his flrarc of 
prizes until he fhall be fuperfeded. This is by nccefTary conflruc- 
tion. It is not fo exprefled. 1 mufl think it an overiight, for I 
never can prefume that fuch a flag oflicer would be fo much fa- 
voured as to have an alteration made and the difeipliae relaxed iu 
his favour. No principle of public policy, no confideration of na- 
val difeipline, could have authorifed this alteration for the purpofe 
of entitling fuch a flag oflicer to flhare. And taking It in another 
point of view, that the alteration was zj^ade for the reafon that I 
have conjedlured, or to avoid fome other inconvenience which does 
not at prefent occur, there is nothing fo common in the framing of 
inftruments as that whilft the framer of them is ftudious to avoid 
one inconvenience, he incurs another which does. not prefent itfelf 
to hisview. This 18 often to be feentn adls of parliament. Much 
more is fuch an inaccuracy to be expelled in framing an inftru-. 
ment of this fort. Some argument may be drawn from the phrafeo- 
logy of this proclamation. The aSual prefence of the admiral 
to entitle him to a fiiare of prizes is curforily mentioned in the pro- 
clamation of 1740, It is more enforced in the proclamation of 
1744, and moft ofall, in the fubfifting proclamation. In thefecond 
article of the fubfifting prockmatioa, the flag oflScer is not entitled 
'Until he adually ts^es vpon bimxhc ctaamaad. Aad fo in the 
VoL.IlI. 4B 
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third claule, the flag officer there defcribed fhall not be entitled ntt- 
til he adually receives feme order from hu.ruperior flag officer. 
Now, the wmrd ** a&ually** in the correfponding claufb of the an- 
tecedent fNroclamations is hot to be found. It would be ftrange to 
fuppofe that an aCual arrival ihould be neceflary, and be anxiOufly 
required, to entitle the flag officer to his ihare of prizes, and yet his 
adlual -continuance fhould be difpenfed with, even after it had been 
enforced by an antecedent proclamation. Next I fhall coafider 
what is the grammatical eonftrudion. “ Another** is a relative 
pronoun. The rule of grammar, of logic, and of law, is the fame. 
F/at rdatio proximo antecedent*. There is no other antecedent but 
*' -flag officer.** There is no other fubje^i of this part of the procla- 
mation. That conflrudlion of the claufe in queftion Teems to be 
moft probable in which the ftrid grammatical conftru&ion coin- 
cides with the profefled otge^ and avowed policy of the inftru- 
ment. The decifion of the Court of Admiralty in the cafe of the 
St, Anne is founded on this conllrudion ; for the flag officer was 
holden to be entitled to a ihare of prizes, becaufe he had not left 
the command under anoflier flag officer. I'he word command” 
has two flgniBcations. In a limited fenfe it implies,, either the 
immediate power and authority of a flag officer to dired the mo- 
tions of a fquadron, in which fenfe it is ufed in the correfpond- 
ence between the Plaintiff and Earl St, Vincent ; or in a more ex- 
tenfive fenfe, 'the paramount authority which the flag officer holds 
and retains whilfl he is continued in the fame fervice, whether ab- 
fent or prefent. The former meaning correfponds, in my judg- 
ment, with the true intentgof the proclamation. It cannot be dif- 
puted but that the Plaintiff bad, in Tome fort, the command ; for he 
correfponded diredly with the Admiralty, and had a table main- 
tained for him. ' Having confldered the clmm of the Plaintiff, it 
remains to confider the conftrudion put on this clauie by Earl St. 
Vincent's Counfel, v.'z, that he was entitled to retain the command 
till he was fuperfeded. That muff have been the cafe if the fourth 
claufe bad been omitted. This is the ** malediBa interpretatio qua 
corrumpit textum.'* What greater corruption of the- text can there be 
than to annihilate all its fenfs and meaning? The proclamation 
ought to receive a liberal conftrudion, the more efpecially as it is 
explanatory of a former proclamation. And, when a perfon un- 
dertakes to explain his own meaning, we are hot to extend the 
fame by conflrudion. It is fo in flatutes. But there feems to be a 
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dear objedioa to it{ which u, that it renders the claufe nugatory 1802. 
and ruperluoiis. It is a ftrange fuppofidon that the correfponding LdTiNmoN 
daiile in the antecedent proclamation^ which has a clear determinate 
meaning, ihould be altered to introduce another claufe deftitute 
of all eSed whatever. If there be two interpretations of a claufe, 
and the one of them gives a clear meaning, and the other affixes no 
fenfe but what would otherwife be neceflarily intended, it is eafy 
to decide vehich of the two interpretations ought to have a prefer- 
ence. It Ihould be fo conflrued $tt res magis valeat'* A fup- 
pofed cafe of faardfhip has been put at the bar ; that a flag officer 
might be called home to confuk with the Lords of {fie Admiralty, 
and in.fuch event, it would be hard to deprive him of his (hare of 
the prizes taken in his abfence. To that I anfwer, no fuch cafe has 
ever occurred in the naval hiilpry of this country fo far as I recol- 
ledl. If it Ihould exift, it might be lamented. But proclamations, 
like laws, are adapted to cafes that ufually happen. It has been 
argued at the bar in the prefent, as it was by the Counfel in the 
cafe of the St. Anne^ that the lhare of the flag officer was given to 
him on account of his refponfibility, and therefore, whilft the re* 
fponfibility lads, his title to a lhare mud continue. I have not yet 
learned where that principle is to be found. It is not fo exprelTed 
in the proclamation. The refponfibility of the flag officer is not co-ex- 
tenfive or co-exidetit with his title to a lhare of prizes. It commences 
before he arrives on his dation and aidiualiy takes the command of the 
Iquadron, and may well continue after be has left the command to 
another. Is not a lhare of the prizes proportionably given according 
to rank and dation toevery commiffioned officer ? and are they not all 
refponfible in their feveral employs^ If the flag officer in port, after 
leaving the command to another, be entitled, furely the flag officer 
before he has joined his fquadron ought equally to be entitled, 
which is not the cafe. From hence I infer, that it was never in- 
tended that the title of the flag officer to a lhare of prizes, according 
to the true intent and meaning, as well as to the fpirit and the 
policy of the indrument, Ihould be co-exident with the command. 

Suppofe a flag officer, ordered to take the command of a difiant 
fquadron, loiters in port, and aegleds to tranfmit the orders he 
receives from the Admiralty ; furely he is refponfible. And yet he 
is not entitled to a (hare of prize-money by the proclamation. For 
thefe reafons, 1 am of opinion, that judgment ought to be for the 
Plaintiflf. 


Lord 
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1802. Lord Ai:.VA2fX£Y Ch* J* I cannot fuffidendy lament that I 
LdTNiLWM Ihould be called upon to give my opinion upon the imerpretatioa 
Tv R proclamation refpedting a iubjed of this nature. But, as the 

law calls upon me to put a conftrudion upon it according to the 
bed of my judgment, 1 have only to look at the proclamation with 
reference to the fubjed: which it concerns. I agree with my Bro- 
ther Rookt completely in thinking, that a proclamation of this 
nature opght not to be conftrued according to the fenfe which, at 
the firft reading of it, a perfon may put upon the words that it 
contains : for it relates to a fubjeft which enibraces a variety of 
contiderations, and admits of a great number of refinements. It is 
impoffible for any man to take upon himfelf to decide upon the 
condrudion of a proclamation refpeding prize, without inform- 
ing himfelf as accurately as pofiible.of all the determinations that 
have taken place in courts of Judicej 'and of the continued practice 
of the Admiralty with refped to the didribution of prizes under 
fimilar proclamations. 1 lament the more that I am called upon 
to decide in this cafe, becaufe I confefs that I feel this to be a 
very doubtful quedion.. I the more lament it, becaufe the confe- 
quence of thefe doubts having impreffed upon my mind an opinion 
correfpondent with that of my Brother Rooke that, as far as this 
Court is concerned, unlcfs the parties fhould defire it, no judgment 
can be given. In condruing this proclamation 1 am under the ne- 
ceffity ‘of inquiring what have been the former proclamations on 
the fame fubjedl, that I may condruc .this aft of the .Sovereign by 
his antecedent afts, comparing the one with the other. I mud 
therefore look back to the manner in which the drd law upon the 
fubjeft was promulgated by his Majedy, iu whofe bread the whole 
.matter reded. Before the year 1740, it mud be admitted, that 
when a proclamation .gave to the flag- officers the fhare of prizes 
;taken by fhips afting under their command, it did not mean an 
aftual command ; it did not mean an exiding command operating 
upon the particular fervice then done 4 but it was underdood, and 
•it was,l thiidc, admitted in argument, that beforo that time, and down 
to the year 1744* tbe moment that an officer was appointed to any 
command be was co'nfidered as difeftiDg every operation that was 
done by any of the fliips which were under that command to 
which he was appointed. .It was therefore an ideal direftion, not 
.an aftual one that was fufficient. With refpeft indeed to inferior 

«aigtaio84iad Other officers of ioferior janki adual ^a^opcfation and 
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proclamation which fpfsek of |uperioT offic^ are, ^ dire^in^^ M. Nitioii 
affifting/* Then what has be«a|^onderfiood to be meant hy the word 
“ dtrcdingl** h need not he immediate dtre&iwi by the pittjr 
bimfelf ; for it hes been untformlj admitted in the argument, that 
a diredion given by one ofScef devolves ; upon his fucceflbr Who 
comes in his place, and will be confidered as his diredion. Then 
1 am to underftand that up to the year 1744 this was the re* 
ceived law refpeding ihe diftribution of prizes aidoag fupefior of- 
ficers ; namely, that every Ibpefior officer was confident as dired« 
ing, who had that command which the perfon giving the diredioti 
had ; and that he took it with afi ite rights, although he himfelf 
had never done any one ad in purfiianee df that command; that 
every diredion ^vcn by the perfon in whofe room he came 
devolved upon him; and there was a conftrtidive diredion at« 
taching to his perfon. That, I think, is the fair import of the law 
, as it flood prior to the year 1744. In the pt’dcUmStion of the 
year 1740 the words are, “ amongfl fuch flag officers as fhali be 
adualiy on board or direding and aO^ing ;” but that is cofrreded, 
and 1 am happy tO find it is, becaufe if it had not it would.have 
raifed a difiiculty ; : the word and** is changed into the word ' 

“ or,** and it now ftands— -that the prize is due to thbfe that are on 
board, or to any perfon who either adualiy or legally ihall be eon- 
fidered as direding or aflifting in the captiire.** Then, before 
the year 1744, fuch was the law: whiter abfurd or not, tvhe- 
ther it led to conrequences injurious to tne fcrvice or not, I do not 
take upon toyfelf to decide. But, uni<iu<^fiionably, that was the 
underftood pradice, and I caH it tbe law of the navy. In thepro^ 
clamation of 1744 toe King thinks fit to add a reftridioWto this law, 
which imputes a virtual diredion toperfons who really have given 
no adual afiiftance. Nqw» let us fee to What extent he fo reflrains 
it. I fuppofe an inconvenience had been felt, that ofiicers were 


appointed at home and perhaps nWer went out at all : and there- 
fore toe King’thought fit t^o dtcr the laW to a certain degree. Tbe 
proclatpatipn of 1744 goes on pretty nearly in toe fanie words 
with to vefling the prize as that of 1740, v/sf. in 

cafe any prize toall be ^ by any of his Majefty’s & 1 pS of war 

under the command a flag or flags, the flag officer or officers 
b«ug adualiy on board, ^^^o^ or affifting in the capture, 

(ball have one-eighth.** Then it proceeds to Rate, W^^ Ihall be 
VoL.ill. 4^ 
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1862. the cafe of a flag officer returning home ; and in order to narroir 
Ld. Nzl$on the -right which would have been .given by the fuppofed devolution 
Tu«eii. “P®*' power# given to his predeceflbr, it declares 

as a feftri&ion upon the right, ** that no flag officer retujriiing 
home £ball (hare in any pnzes that ffiall be taken by the ffiips which 
he has left behind, after he lhall have got out of the limits of his 
Ration.*’ Nobody, I apprehend, will deny that, as the cafe 
Rood upon that'^procIamatioD, if a flag officer had returned home 
leaving his Riips under the command of a captain and not 
a flag, he would equally have ceafed to be entitled to his 
fliare. MoR certainly he would. The meaning is this ; we will 
not permit an officer, after he has left his Radon, to lhare in any 
prizes, under whatever command theihlps maybe left, whether 
under the command of a perfon of bis own rank,* or- an inferior 
rank. It is a pofitive regulation, that undfr all given circumRances 
whatever, the chief flag officer returning home after he has pafled 
the limits of his command, ffiall ceafe to have any ffiare of prizes 
taken by the (hips left behind, without conftderiog whether thofe 
ffiips, when he is fuperfeded, ffiall be under the command of a 
perfon of a fliperiorJag or not. 1 underftand, that many eminent 
perfons think that was the beR policy, and that as foon as the 
commander in chief went beyond the limits of his command, and 
ceafed to be capable of giving dire^ons, he ffiould be confidered 
as if aRually dead with relpedl to prizes. Thus -the matter 
Rood upon that proclamation ; in the application of which no 
doubt could have arifen except from the difficulty of afcertain> 
•ing the very moment he bad pafled the limits, which, how- 
ever, I do not apprehend to be attended with fo much diffi- 
culty as may be fuppofed. But his MajeRy was not latisfied 
that this was the proper rule, and in the year 1756 the prefent 
proclamation was fubftituted in the room* of it. And now we 
are to confidcr what ought to be the conRrudion put upon the 
words which his MajeRy has thought fit, in the proclamation of 
1756, to fubRitUte in the room of thofe plain words I before Rated, 
and which would ha-ve left no room at all for doUbt. Jf it had 
been the objeA of his MajeRy to lay down that, from the moment 
an admiral quitted his Ration he ffiould lofe his prize*money, be 
eould not have made the words plainer, except by alcertaining the 
particular time at which this ceflTation of his right ffibultf' take 
place: InRead of this, however, .the words before Rated are fub- 

.Rituted, 
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ftitutedi and they &re the wo^rd6 whicli unfortunately give rife to 1802. 
thia .queftionv had reftrained the right 

to the cafe of thexommand^r in chief giving directions, and ading 
in his ftition. Inftead of that, 'thc King has -thought fit, as I think, 
to take away part of that refiridioh. When I lode back add con- 
fider the adjudged caies^ that haVe taken place fince, I am bound 
to fay that this was hot lUeant to make tbe rule more rigorous, but 
was rather a relaxation of it. I do not enter into the policy of the 
alteration, having nothing to do with that. When Lord Si. Vin- 
cent had fet fail to come home. Can any body doubt that he might 
have returned back! Indeed the rule no longer refis On the circum- 
fiance of the commander diaving paffed the limits of his (lation. 

The perfon who ceafes to barO a right to ptke-money is “‘an ad- 
miral returning home, leaving fi^yips to aCl und^ another cbm - 
mand.”^ It is faid thefe words, “ under another command,’* are 
nugatory. They are fo if they mean only what is now contended 
for, becaufe the IhipB mull be left under anotber command ; he 
could not go away without leaving theni under fome other com- 
mand. Then, was it meant that an admiral returning home, if he 
did not leave the Ihips^o under another command, {for I cannot 
help thinking that there is a j^eat deal in the words “ toad,”) 
lihoold not ceafe to lhare in prizes ? If it meant dnly what the for- 
mer proclamation did, he muR have left Ihips to ad under fome 
other command .; for the law would create a command in the 
perfon next in feniority to him. Therefore 1 cannot help think- 
ing his Majeffy mull have meant another command with reference 
to.fomethiog arifing out of the nature and ufage of the fervice. 

And what is cohllrued another command under thefe words is 
the only quelHon. Now I think a great deal arifes from the word, 

“ home,” if we attend to the polity of this regularion. If it were 
meant to ehcoutage perfons to remain upon their ftations, and not 
to invent excufesfor returning,^ but that they Ihould do lb at the , 
perH of lofmg their lhare of prize, why Ihould the words “ return 
home” only have been tifed? why Ihould not the proclamation 
have fai(^, “ abfent. from their jlation, leaving Ihips under another 
command ?” Siipjpqfiiig Lord St. inftead of coming home, 

had obtained leave to go to J^fion for bis health, he then would 
jiot have fallen within thefe words ; he would not have bee 
i^miral returning hbme^ leaving IhipB or velfels W under an- 
other command j Imt be Would have bceu an admi^^^^^ fiiipi 
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i8o 3. «tttder commaDd of the £isxt||a|;^^ ofBc^. I fuf^ofa siq^j 
iiLN^'iow contcDd that ^ jcpuld^otliai^ 

«• J lee what thefe wotsds ar«, I ^aahbt but caoc^fe that the. framm 
of that proclamation akeratipn in, 

the re^IatioiM reifi^ing an a|^ qwtting hisi jCiatiotti ^nd that 

it was pot the i^tentioii thitt it th^uid lipdude ev^ijr mn that 
ihotdd leave hw ftatiqn for any . teafon w^tey^ j but that an 
admiral under the particular drc.umftanM8 of leturnihg hoime leav- 
ing ^'eihips under another commaud, though he continued in the 
•corntniSipn, ihbuld bbt &are m pHies. I now con^ to confider the 
meaning of the wbrls “ another command.’* It is faid that by thefe 
words m^ hb k^nt the tbuinaand of another flag officer. Now I 
eonfefs I db nb^ fee any heci^ty think his Majefly 

mufli ha'ty* ihebnt by^ffieiwthds ^ another that when an* 
officer conies back ti^ hie it temporarily, not with a de- 

termination ' bf rj^iui^^^ in^ntibn of leaving the 

fleettb ad undff the cb^^ to be appointed in his 

roonlj that bffiic^f fl> returning ffiaU not ffiarei ' The former words 
would anfwered every pUtprae -if ttm objed had been what it 

is crateoded^c^ght to be dhe cA^e^^ the proclamation. And 
thcri^e his Majefty having thought fit to alter theft words, w 

are bound tb 'bonftrue th^ acbOrding tb the ufage of the navy 
with refped to' the fubjed mattta:,’ and tb put fudi an interpreta- 
tion Upem 'them as will give a real eflfed to the words, and not a 
nominal one. This is the'conitrudioh 1 put upon the proclama- 
tions-theinrdlVes, withbut any'nffiilance froni adjudged cafts. It 
xemaine then to be confidered whetd^ any Interpretation has been 
put upon them by fubfequent ufage. There fbUie cadence 
of ufi^e which 1 did hot think fufl^ent ib ebufl^tote an Ufage. 
Let US* then ebnfider the adjudged bafts ; eaidfi party infifttng as 
they do, that the adjudged caft8, as far ali^Mi^ ^, i^e in Ru ffin 
The cafiM are, Taylor v. Lord Harry Povlettj 'Pi^ 
fiont y. Mergetfon y smd lafily, the cafe of the Saha Annt i a caft 
which, if we can cdledt the ojfimon bf the ltaru^ judg^ Who de>‘ 
eided it, is undoubtedly of the gretUell aurterlty^ aid f^ as f 
Should be glad to recur to in a quei^oh like the 
do not profcfsto decide without bbnhd^1t>fe dbubbfc - ' Ih 
cafe of Taylor v. Lord 
■ tain 'of a ffiip uttder command 

ders' tpi: cruize from his"lordaijp,’'yirhb, .. 

■ ' ' , was'.. 
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“ms fapcrfeded by Admiral Smitb^ upon which the Plaintiff infilled 
he was eniitlcd to the whole lhare. There Lord Mansfield was 
dearly of opinion that the captain was certainly under the com- 
mand of Tome flag officer ; but whether under the command of 
Admirtd Smith or Lord ffarry Pauktty was not material to the 
tilaim of the Plaintiff. He certainly did ad under the command 
of one or the other : confequently the whole lhare did not belong 
to Kra, The opinion of Lord Mansfield in that cafe Ihews that 
there is no neceffity in point of law that a flag officer Ihould fliare, 
only that if there Ihoiild be any flag officer commanding, he Ihould 
be entitled to his eighth. The next cafe is that of Pigott v. WbUe^ 
which certainly throws fome light upon a fubfequent point of 
this cafe, which I will jull mention before I clofe what I have to 
fay, namely, liOrd Nelfon\ right to lhare, fuppofing Lord St. Vincent 
not to have any right, upon which a great quellioa was raifed at 
the trial, which may poffibly be the fubjed of dilcuffion hereafter 
before another tribunal. But the cafe of Pigott v. WbkCf 1 think, 
determines only this ; that when. Admiral P^tt came upon his 
Ration and gave orders to Admiral Dighy^ he, as it were, adopted 
the orders given by Admiral and took them to himfelf; and 

that very fliip to which Admiral Dighy had ^ven orders was from 
that time to be confidered as adling under his orders. It goes a great 
way, however, towards proving that if Lord N^on may be conli- 
dered as a perfon having another command, he mult be confidered , 
as having virtually direded Captain Dighy^ as well as the other Ihips. 
But I think that cafe proves nothing mOTe. Then comes the cafe of 
Jobnftone v. Margetfon^ which was argued twice here. It is very- 
true that the judgment does not touch this point. It only decides 
that previous to the capture, Jobnfione had, to all intents and pur- 
pofes, ceafed to have either an adual or virtual command over the 
officer commanding the capturing Ihip. The argument proceeded 
upon grounds nearly firoilar to thg prefent, but the Court did not 
choofe to decide upon them. The point there contended for was 
at leall doubtful at that time, a 4 id certainly may have been confi- 
dered as fuch ever fmce. It was argued, that there mull be another 
iflag officer, under whofe command the captain mull pafs. But it 
was there anfwered, that the fourth claufe of the proclamation does 
not imply that another flag officer mull be left in command, for 
that the command of the fenior captain left behind was fufficient to 
anfwer the words of the proclamation, and it was not neceffary 
VoL.lII. that 
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tK»t another flag o£Eu»:r ihoidd be appointed to, put an end. to Coin- , 
modore <cpnimand, which determined bf hU appoint- 

n^ent to the expedition agaioft ,the Cape ^ G«pd Where a 

jSag odlcer quits his ftation to return home, the command devolve^, 
upon the fenior captain. But if it be duis when he is returning 
from his ftatioo, it mufl; be fo when his command is a&ualiy deter- 
mined* Thefe were the arguments ; and 1 think they Fere very 
conclufive. At lead: 1 think that, independent of the authorities, 
they were well founded. I admit, however, that the cafe deter- 
mined nothing, for though the point was rmfed, we cannot find 
the leaft inclination in the Court to decide either one way or the 
■other. Then comes the cafe of the Saint Anne* 1 admit that the 
learned judge has not decided that cale upon the point which arifes 
ber^ becaufe be dedded it upon the ground that Admiral Murray 
had not abdicated hie command. But 1 fay that would not have 
been the ground of this decifion if his opinion had coincided with 
what the Kiag*8 advocate at the latter end of bis argument threw 
out, namely, that the command muft devolve upon a flag ofBcer, 
or it will be at an end. I have* looked carefully into that cafe. 
All the arguments of the King’s advocate, till the very lafi, are in 
favour of the Defendant in this action : for he contends through- 
out, that an officer, in order to be barred, mufi have left the Ihips 
under the comm^d of fpme perfon fuperfeding him in the very 
command which he was then leaving ; and that if it was a tempo- 
rary abrence only, be would not be barred. The circumftances of 
that cafe were almoft the fame as in the prefent cafe, with this dif- 
ference only, that Captain Mowatt was not an admiral. Admiral 
Mur-rafi orders to him were as ftrong and as extenfive as thofe 
which Lord St. Vincent gave to Lord Keith. He put under- his 
command /er margin the very fhip, by name which took the prize. 
“ You are to take under your command the ihips in the margin,** 
.of which La SLaifin wasone. So that, to all intents and purpofes, 
there was as complete a commanid devolved upon Captain Mowatt 
as upon Lord Nelfon : with the dlfierence only, that one had a 
Sag, the other had not. Admiral Murray having left the ihips 
under Capum Mowatt, as, \n the prefent cafe, was left to Lord M/- 
/on, with a command as extenfive, wrote this letter: *• Wberf 
as I think it neccflary to proceed to England xn his Majefty’a ffiij 
(Seopatra without loA of tiirie, you are hereby requiwd Md di- 
reded^ during time of my tbfcncc, or . until the :n»ival ©f 

another 
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another commander in diief on diis ftation, to take the fhips and 
veflels named in the mai^In under your command, aiid any other 
(hips commanded by a junior officer to yourfelf.” Then, had he 
left the ffiips under another command ? It was determined he had 
not. But it was faid the learned Judge determined that caufe upon 
this limple circumftance, that the perfon whom he then left in 
command was not a flag officer. It is not neceflary for me to 
Rate at length the arguments, hut in every one of them, except 
the laft, it is flrongly urged by the King’s Advocate that the words 
of the proclamation mull be underftood of one who had a£tually 
and intentionally quitted and abdicated his command. Then he 
goes oit to give inllances of his not having done fb, fuch as his 
fecretary’s ialary being continued, and that the duties and emolu- 
ments of his office muft be deemed redprocal ; that he mufl: be 
Rill confidered as a perfon not having abdicated his command or 
left it for the purpofe of putting it under another comnund within 
the meaning of the proclamation. Then he fays the whole claufe 
muft be underftood to refer to another appointment under a flag 
officer, and like a judicious advocate he avails himfelf of that 
argument. Then comes the judgment of the Court ; arid if Sir 
William S^ro/Zhad put the fame conftru£tion upon the proclamation 
which we are called upon to adopt on the part of the Plaintift', 1 
cannot conceive that be could have given the fort of judgment that 
he did give, for it would have been a much ihorter anfwer to have 
faid that Admiral Murray muft have left the (hips under another 
command, with which 'command Captain Moivatt was not in- 
vefted, the meaning of the proclamaiion being “ left under the 
command of another flag.” If that had been Sir William Scott's 
opinion, 1 cannot but believe that it would have been the foundation 
of his judgment. But I think it was his opinion, that Captain 
Mowatt's was another command, not becaufe be was not an ad- 
miral, but that it would have been another command if Admiral 
Murray come home with annntention of abdicating his own 
command. The judgment is very (hort, and plainly proceeds on 
the mere point of Admiral Murray's not having abdicated the 
command: and there is not One fyllable which falls fi-om Wil- 
liam Scott from whence it cdnbe colleRed that he would have been 
of a different opinion if Captain Mowdtt had been a flag officer. I 
cannot help* Rterefore, thinking, that the conftruRion which that 
learned Judge |mt upon Jthe pFodamadon was not that which is 

4 . now 
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iSo 2 * tiow attempted to be put upon.it by the Plaintifi; And { consider 
tLdJNEtsou that cafe, though not a determination upon the point, yet indi- 
iTtt^en of the»opinion of a very great Judge refpeding the conftruc- 

tion ’Of this proclamation. This being the ‘cafe, let us confider 
what oircumfUnces took place to indicate whether Admiral Lord 
St. ^Vincent was or was not an officer returning home with an in- 
tention of leaving ihips to aSt under the command of fome fuperior 
officer to be appointed in his room : for -1 do admit that if he 
came home, or was recalled, not for a temporary purpofe and with 
an intention of returning back again, but lea ving ffiips to ad under 
another command, not his ovm. Lord Ne^a would be entitled. 
But Lord was, according to my apprehenlion, ading -during 

the whole time under the command of Lord St. Vincenti: It is true 
that the letter which Lord St. Vincent wrote has the word “ relin- 
i}ui(h'* in it : and it does appear from thence that he had fome 
thoughts of totally relioquilhing the command. But Lord St. 
Vincent laid, he ihould not relinquilh the command till circum- 
ftances made it tieceffiuy. He was told, “ Whenever your health 
requires it, you may come to Great Britain^* Nor did he come 
to Great Britain with an intention of relinquiffiing that command. 
Is there any thing -in this from whence it can be colleded that he 
came home, 'the Admiralty having an intention to appoint another 
comro|nder to fuperfede him ? When Lord St. Vincent came home 
he was received as commander in chief ; be was correfpopded with 
.as coamnandcr -in chief; he gav-e orders as commander in chief; 
and it was a conliderable time before he adualiy rcfigned that 
command and another officer was appointed. Now, who was the 
commander under whofe virtual orders Captain Digby aded ? 1 fay 
Lord St.Vtncenti he never left that command. I think Lord 
Nelfon was at^lng under Lord St. Vincent\ orders ; the latter being 
the commander of that fquadron, though he was not watl)ln the 
limits of the ftation, which was made unneceirary by the proclama- 
tion of 175 6 * He was not an admiral ** returning home for 1 
lay great ftrefe upon that. 1 cannot conceive that if the words 
had been meant to apply to every cafe where ihips were left sAing 
under a flag officer, they would be confined to the cafe of an 
officer returning home; for the ipjrif of the proclamation then 
would be, -that whenever cme flag officer left the fleet under the 
•command of another fiag officer, the former fliould have no fliare. 
The only queftioa then is, Whether Lord St. Vincent falls within 
^ 8 the 
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the words “ leaving the fhips to ji€t under another command.” 1802. 
The fafts are indicative that he was in the very fituation in whicli Ld^NELsoH 
Admiral Murraj is pronounced to have been by Sir William Scott, 

He had not left the fhips to a< 3 ; nnder another command. And I 
conceive that authority goes to prove that Admiral Murray had 
not left the (hips under another command, not becaufe the perfou 
happened not to be a vice-admiral, but becaufe Admiral Murray 
had not abdicated the command. Then the conhrudHon I put 
upon it is the fame with my Brother Rookes. I do not pretend to 
fay I look upon this as a very clear cafe ; far from it ; I have 
turned it over and over again in my mind. I am under the neceflity, 
however, of putting the beft eonftrudlion I can ujmn the proclama- 
tion, and of making it conformable to what I conceive to be the real 
intention of his Majefty. Upon the whole, I am of opinion that 
the proclamation of 1756 did not mean to enforce or to extend the 
proclamation of 1 744 ; that it meant to explain it, or rather to 
relax it, and to fay, that a commander in chief, merely going out 
of his flation, and cealing to execute the active duties of it, fhould 
not therefore be excluded from prize ; but only where he put the 
fleet under the command of fome other perfon who was to take 
his flation, and fill that pofl which he before had filled. I cannot 
put any other conflru£lion upon the words “ returning home.” 

And I confefs I have not heard that difficulty anfwered which was 
urged at the bar, and which my Brother Rooke referred to ; namely. 

If Admiral Murray had left a vice-admiral, then he would have 
left the fhips under another command : but if that vice-admiral 
had died, then would Admiral Murrayh right have revived or 
not ? I am extremely forry to be under the neceflity of giving an 
opinion by which the parties will be deprived of the benefit of any 
judgment in this Court. My opinion, however, is, that by the 
true conflrudlion of this proclamation the words “ another com- 
mand” do not refer to the command of a perfon acting under 
the orders of the officer who quits the flation ; but that the pro- 
clamation was only intended to exclude from (haring in prizes a 
commander Vihb, without any Intention of returning, comes home 
and is fuperfeded by another officer. The corifequence is, that 
there cafi be no judgment given by the Court, unlefs the parties 
pray to have a judgment given. 

On an intimation from the counfel for the Plaintiff that they 
wlfhed the judgment of the Court to be pronounced againfl their 

VoL. III. 4 E client, 
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1802, 

Xd. Nelson 
Tucke^i. 


client, in order that the cafe i(tight be carried into a court of error, 
Mr. JuiHce Htath withdrew his opinion and the Court gave 

Judgment for the Defendant. 


2jth. 


Parker v. Pistor. 


I f R / fd. if- 
i‘ue agaiiiit 
one of feveral 
partners, the 
Court will 
not at the re- 
qut.il (>f the 
partncrfliip- 
creditors gi' c 
the ihci i/F 
time to re- 
turn the writ 
until ae- 
count can 
be taken of 
the fever Til 
claims upon 
the partner- 
ihip pro- 
.perty. 


/TMITS was a rule calling on the Plaintiff to (hew caufe why the 
Iheriffs of London thould not have time to return a writ of 
Jieri facias to the firft day of next term. 

The Defendant was one of two partners, and the application 
was made on the part of feveral creditors of the partnerlhip, and 
the objed was to prevent the partnerlhip goods from being fold 
until an account could be taken of the feveral claims upon this 
property. 

Beji Seijt. who obtained the rule, obferved, that the fheriff was 
only entitled to take poffeflion of an undivided, not of a feparatc 
moiety of the partnerfhip goods; that he could only hold that 
moiety in the fame manner as the Defendant himfelf had done, 
and that as the Defendant was not entitled to fell the partnerfliip 
goods without the confent of his partner, the fheriff ought not to 
be obliged to do fo by a writ of venditiom exponas. He men- 
tioned a cafe in the Court of King’s Bench where a fimilar appli- 
cation had been made, which flood over feveral terms, and the 
rule was at lafl made abfolute by confent, the Plaintiff having been 
driven to give that confent in confequence of Lord Kenyon faying 
that the Court would enlarge the rule from time to time until the 
parties did confent. He alfo referred to Eddie v. Davifon^ 

650. and Baylor v. Fields 4 Vef. Jim. 396. where it was holden that 
the joint property of an infolvent partnerfhip taken in execution 
for a feparate debt could not be retained againft the joint cre- 
ditors. 

Lens Serjt. contra.^ infifled that this was merely the common 
cafe of partnerfhip goods taken in execution ; that the Defend- 
ant had any interefl whatever the fheriff was bound to take the 
partnerfliip goods and fell them ; if not, he ought to return nulla 
bona. He obferved that in Taylor v. Field it was admitted that the 
above rule would prevail at law, and in Pope v. Haman, Comb. 
% 1 ’j. this diftindioa is pointed at, Jiolt Ch.-J. faying, “ upon a 

4 judgment 
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judgment againft one co-partner tlie fheriff may take the goods of 
both in execution, and the other co-partner hath no remedy at law 
otherwife than by retaking the goods if he can ; for the vendee of 
the Iheriff becomes tenant in common with the other co-partners.” 

ne Court were of opinion that there was no ground for their 
interpofition ; that it was a very plain cafe at law, and that all ttie 
difficulties were to be encountered inequity; that the fafed: line 
of condufi for the flieriff to purfue was to put fome perlbn in pof- 
feffion of the Defendant’s fliare as vendee, leaving him and the 
parties interefted to conteft the matter in equity, where a bill might 
be filed, ftating that he had taken pofleffion of the property, and 
praying that it might not be difpofed of until all the claims were 
arranged. 

Rule difcharged. 



Chapman v. Koops. 




was a rule calling on the Plaintiff to ihew caufe why it 
{hould not be referred to the prothonotary to iiiquire if the 
Defendant had any and what intereft in the effects and premifes 
feized by the fheriff under an execution at the fuit of the Plaintiff. 
It appeared that the .Defendant was one of twenty-fix perfons car- 
rying on the ftraw paper manufadory, an undertaking for which 
a patent had been granted to five perfons originally, and then an 
ad had paffed enabling them to multiply the fhares. Under that 
ad the fhares had been multiplied to twenty-fix, and the Defend- 
ant, for a feparate debt of his own of 9000/. having been fued to 
execution, the flieriff had feized and put an officer into pofleffion 
of the Defendant’s undivided intereft in the niannfidory. This 
application was made by the twenty-five other patentees, who 
ftated that Koops was indebted to the concern in more than the 
amount of his fhare. 

Hbephtrd Serjt. fhewed caufe, arid infiftcd that If the Defendant 
had any intereft in the property the execution was regular; if 
not, it was the duty of the fheriff to have returned nulla bona ; and 
that if the other partners were defirous of removing the incon- 
venience of the execution, they might become purchafers when 
the fheriff proceeded to fale. 


A Ji fa, hav- 
ing iffutfd 
againtl (he 
effedls of the 
Defendant, 
who wai 
jointly con- 
cerned \n a 
manufaAory 
with zg other 
perfonF^ to 
\vhr%ni he was 
indebted to a 
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amount than 
htii whole 
(hare, and 
the llierifF 
hivin;: iVized 
the of 

the partner- 
fnip proper- 
ty, the Court 
ref u fed re- 
fer it to the 
prothonotary 
to inquire 
wha: vv\u the 
i>ereritiaiii*4 
iniercll in the 
cffb.is feizedo 


Cockell 
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Cockell and Onflow Serjts., in fupport of the rule, urged that uii- 
lefs the Court interfered the whole manufadtory would be at a Hand ; 
that it was not in the power of the parties who now applied to the 
Court, to compel the fheriff to return the writ ; that feveral cafes 
had taken place in the King’s Bench, where it had been referred to 
the mafter to take fnnilar accounts without any confent being ftated 
in the rule, and though in a late cafe it was exprefled to be by con- 
fent, yet it appears that the Court drove the parties to that confent 
by threatening to enlarge the rule from time to time till they did 
fo j and that with refpetEf to the jurifdidlion of the Court, it had 
always been deemed competent to them to interfere to prevent an 
improper ufe of their own procefs. 

Lord Alvanley Ch. J. I hope this will.be the laft application 
that will be made to this Court ofafimilar nature with the prefent. 
It appears to me to be moft clear that without the confent of all 
parties the Court has no right to reftrain tite Plaintiff from taking 
advantage of the execution which he has iffued. When perfons 
enter into partnerfliip they mull be aware that the feparate con- 
cerns of each partner may in fome cafes introduce a variety of 
claims very inconvenient to the general partnerfliip concern. By 
the law of England the creditor of any one partner may take in 
execution that partner’s intereft in all the tangible property of the 
partnerfliip, and will thereby become a tenant in common with the 
other partners. This the Plaintiff has done, and w'e are defired to 
reftrain his execution, becaufe it is alleged that he ftands in the 
flioes of a partner, w'ho would not have a right to moleft the 
othet partners until all accounts between them had been fettled. 
But if the other partners wilh to take advantage of this circum- 
ftance they ought to file a bill in equity againft the vendee of the 
fiierifi', or they may buy in the property when put up to fale. It 
has been faid that the Court of King’s Bench would fufpend the 
Plaintiff’s execution until he confented to an account being taken 
before the Mafter ; but I do not think we are authorifed to take 
fiich a ftep in this cafe. Indeed I can hardly conceive a cafe in 
which we fliould be authorifed fo to do. 

Rooke j. [a) If it had been Ihewn that the Plaintiff had been 
making ufe of the procefs of the Court for the purpofes of oppref- 
fion, it would afford ground for the Court to interfere ; but here 
he is only afferting a fair common law right, from the cxercife of 

(«) Mr. JuHice Htnii wa5 abfeot. 
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'which there is no pretence for reftraining him, fince no mlfcondiidSik 1 802. 
has been fuggefted. Nor are we authorifed to refer to our officers 
fuch matters of account aa are the proper fuhjeds of inveftigation 
in a court of equity. 

Ch AMBRE J. Nothing has been dated to ihew that any impro- 
per ufe has been made of the procefs of the Court. The law has 
determined what property the fheriff may take poflefnon and dil- 
pofe of under an execution ; and we cannot ere£l ourfelves into a 
Court of equity for the purpofe of taking accounts without the con- 
fent of the parties. The cafe of Eddie v. Davidfon^ Doug. 65 1 . 

(which has been leferred to in forae of thefe cafes) is eiFentially dif- 
ferent ; there the application was made by the aflignees of one part- 
ner to have a moiety of the produce of the goods taken in execu- 
tion for a debt of the other partner, but no objedlion was made to 
the fale by the party applying, or to an account being taken by the 
Mafter by the party levying, though he denied the title of the in- 
folvent partner to any of the goods. The fhort objedion to this 
application is, that the Court cannot dired a partnerfhip account to 
be taken without afTuraing a jurifdidion that does not belong 
to it. 

Rule difeharged. 


Tovtenc and Another v, Hubbard. jvw. t9tii. 


T his was an adion brought to recover damages againfl the De- 
fendant for not employing a fhip in purfuance of an agree- 
ment for that purpofe. It came on to be tried before Lord Mveut- 
ley Ch. J., and a fpecial jury, at the fittings after laft Mubaelmas 


If a Britijh 
merchant 
charirr a 
Switijh fliJp 
on a vovage 
to St Mi- 
ebaePs for a 


term, when a verdid was found for the Plaintiffs for the fum of 
748/. fubjed to the opinion of the Court on the following cafe. 

The Plaintiffs being owners of the Swedijh veffet called the Eco- 
mmy of Stockholm^ on tlie 13 th December 1800^ entered into the 
following memorandum for chartering the faid^lhip to the Defen- 
dant. 

“ London.^ 13th December 1800. 

“ Memorandum for Charter. 


cargoof fruity 
and the char- 
ter party 
contain the 
ufual excep- 
tion again ft 
the reftraint 
of princes, 
and the (hip 
be prevented 
from reach- 
ing St* Mi» 
cbatrtmxhxn 
the fruit fca^ 


“ It is this day mutually agreed between Hans Peter Schomherg embX^itid 
for and in behalf of the owners of the good fliip or veffel called 

Government, the SwJlJb owner cannot, tty pfraceedintg on tke voyage tfiar the embargo ii taktn 
off, entitle hirafelf to recover the freight againA the Eritifi merchtat. 
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1802. , Economy of Slockbolmy of the burthen of 180 tons or therc- 
TrJx K NO abouts, now lyitig in the river Thames^ whereof the faid Hans Peter 
andj^other Schonbcrg is mafter, and Mr. William Hubbard of London ^ mer- 
HfSBARu. chant; that the faid (hip being tight, ftaunch, and ftrong, and 
e^Tery way fitted for the voyage, (hall with all convenient fpeed, 
fail and proceed to Ponte del Gada, in the ifland of St. Michael's^ 
or fo near thereunto as (he may fafely get and there receive from 
the fadlors or agents of the faid merchant a full and complete cargo 
of fruit in boxes, {London market boxes), not chefts, the merchant 
dr his agent at St. MiebaePs to furnifh the neceflfary papers for 
declaring the cargo to be neutral property, not exceeding what (he 
■can rcafonably ftow and carry over and above her tackle, apparel, 
provifions, and furniture, and being fo loaded (hall therewith pro-- 
•ceed to the port of London^ or fo near thereunto as (he may fafely 
•get and deliver the fame on being paid freight by the merchant, 
his executors, adminiftrators, or afligns, at and after the rate of 
nine fliillings and fixpence per box, wdth five per cent, primage, 
with two thirds port charges and pilotage, as cuftomary (reftraint 
of princes and rulers during the faid voyage always excepted), one 
half of the freight to be paid at unloading and right delivery of tlic 
cargo, and the remainder by a good bill on London^ at one month 
after date from the time of delivery. Forty running days are to be 
allowed the faid (hip zt. Ponte del Gada^ and’ delivering at I^ondon. 
Demurrage ten days at three pounds per day, over and above the 
fii'd Ikying days. Penalty for non-performance of this agreement, 
one thoufand pounds. 

“ Hans Peter Sconherg. 

Signed, being firft duly Ramped, William Hubbard. 

■ in the prefence of 

“ Samuel MarJballP 

On the 2 2d day of December 1800, which was as foon as the 
(hip could conveniently fail, (he departed from London on her faid 
voyage, being tight, ftaunch, and ftrong, and every way fitted for 
the voyage ; but after (he had proceeded fome diftance (he was 
driven back by contrary winds, and on the ijih January 1801, 
(he was flopped in Ramfgate harbour by an embargo from the go- 
vernment of this country upon all Swedijh veflels, and detained by 
virtue of the fame till the 19th of June following. The feafon for 
.(hipping fruit at Su MiebaeVs was then over, the lateft time for 
(hips failing from this country in order to have the- benefit of a 
13 feafon 
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feafon being the latter end of February ; but the captain, as foon as 1 80 2. 

he conveniently could after the (hip was releafed, to wit, on the ^ 

2d July 1801, informed the Defendant that the Ihip was ready to Another 

proceed upon her voyage in purfuance of the memorandum for the Hubbar^d. 

charter, and offered to deliver up the letters of advice the Defen- 
dant had before given him to his correfpondents at St. MtcbacVs^ 
if the Defendant would give him others in their Head. The De- 
fendant declined giving him any anfwer till he had confulted his 
attorney, and on the 4th July the Defendant gave the captain the 
following written notice, vi%. “ Mr. Hans Peter Schonberg. As 
the llrip Fconomy\ which I chartered of you on the 19th December 
1800*, in confequence of the late embargo laid by the government 
of Great Britain on all Swedijb veffels, could not nor did proceed 
on her voyage, according to the terms of the faid charter-party, 
whereby the fame charter-party was terminated and at an end ; but 
as I underftand it is your intention now to proceed to St. Mi- 
ebaei'Sf I hereby give you notice that the (hip cannot be polfibly 
loaded there, the feafon for (hipping fruit being long fince paffed ; 
and your now making fuch voyage muft, as you well know, be 
wholly ufelefs and nugatory. Dated the 4th day of July 1801, 

(Signed) “ miliarn Hubbard." 

In the month of January i^oi^ after the fame embargo had ta- 
ken placej the Defendant applied to the captain to give back his 
letters of advice, but he refufed to deliver them up, and faid he 
would deliver them to the agent for the owners in town. From 
that lime no notification was made by either party that the con- 
tract (hould not be proceeded upon till the captain applied to the 
Defendant, as before mentioned. The whole freight of the (hip, 
under the memorandum for the Charter, would have amounted to 
748/. 2s. 6 d.f but the a£tual damage the Plaintiffs fuftained out of 
pocket by the expences of failing upon the voyage till the (hip was 
driven back, by paying the failoys during the embargo, and by the 
damages fuftained, amounted to the fum of 397/. 6 s. 6d.y for which 
the verdidf was given. 

The queftion for the opinion of the Court was, whether the 
Plaintiff was entitled to recover either the faid fum of 748/. as. 6 d. 
or the fum of 397/. 6 s, 6 d, or any part thereof j if not a nonfuit to 
be entered. 


This 
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i8o2* 

Tovtsko 
and Anoiber 

V, 

Kubbaro. 


Thi« cafe was twice argued ; firft in Eojier term laft by Bajky 
Serjt., for the Plaintiffs, and Beft Seijt,, for the Defendant ; and 
again in Trinity term, hj Shepherd Serjt., f>r the former, and Lens 
Serjt., for the latter. 

Arguments for the Plaintiffs, The embargo laid upon Swedijb 
(hips by the government of this country on the 15th of January 
1801, did not put an end to the contract between the Plaintiffs and 
the Defendant. When the embargo was taken off, the captain was 
bound to proceed upon the voyage without demanding any addi- 
tional freight, and the merchant was bound to employ the (hip, 
and pay the freight ilipulated for by the contrad. In the prefent 
cafe it was unneceilary that the (hip Hiould adually have proceeded 
upon the voyage to entitle the Plaintiffs to recover, becaufe the De- 
fendant in exprefs terms difcharged them from that obligation. It 
may perhaps be contended that as the obje£t cf the voyage was to 
obtain a cargo of fruit, and it became impoffible, in confequence 
of the embargo, that the (hip (hould arrive at St. MiebaeVs 
until after the fruit feafon, the Defendant was difcharged ; but as 
the delay was not owing to any negledt of the captain, and no time 
of arrival was ftipulated for in the contrad, he would be entitled 
to freight at whatever time he might arrive. The (hip might have 
been prevented from arriving in dme by other accidents, as well as 


by an embargo, fuch as wind, weather, and detention of pirates, 
bfr. and yet in fuch cafe the Defendant mud have paid the freight ; 
if theVefore it was intended that the confequences of an embargo 
(hould have been fuftained by the Plaintiff, there (hould have been 
an exprefs claufe to that effeA in the agreement. The cafe of Had- 
ley V. Clarke^ 8 T. R. 259. clearly (hews that no terms can be intro- 
duced into a contradt by implication. In that cafe the owners of a 
(hip refufed to fulfil their contra£t in confequence cf an embargo 
having for aconliderable time prevented the (hip proceeding in her 
voyage. Mr. Juftice Lawrence there fays, “ it was incumbent on 
the Defendants, when they entered into this contrad, to fpecify the 
terms and conditions on which they would engage to carry the 
Plaintiff's goods lo Leghorn ; they accordingly did exprefs the terms, 
and .abfolutely engaged to carry the goods, the dangers of the feas 
only excepted ; that therefore is the only excufe which they can 
make for not performing the contra^ ; if they had intended that 
they (hould be exculed Rmt any other caufe, they (hould have in- 

IX trcdu:ed 
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troduced fuch an exception into their contrafl: and he cites Para- 1802. 
dine v. Jane^ jilleyne^ 27 » in which ca& it was decided that where ~ ' “ , 

iOUTKNC 

a party by his own contrail ereafts a duty and charge, upon him- and Anoiher 
I'clf, he is bound to perform it, notwithftanding any accident by Hvb»'ai»d. 
inevitable necellity, becauie he might have provided' againft it in 
his contrail. Though the cafe of Draddy s^Deacon^ 2 Fern. 242, 
tends to fhew, that an embargo diflblves the cootr^d between the 
freighter and fhip owners, yet it will be fuiBcient to fay that 
Draddy v. Deacon was oVer-ruled in Hadley v. Clarke. An em- 
bargo is an a£t of precaution, and mnft be confidered merely as a 
temporary meafure, in which refped it differs from an ail of hofti- 
lity ; and this diftindtion is taken^tf/;«. Comment, tom. 627. 

It does not amount to an interdidlion of all commerce; but 
only to a fufpenfion ; and, therefore, the freighter mud await 
the termination of the fufpenfion, and then fulfil his contradt. 

With refpedt to the excej^tion contaioed in the agreement of “ the 
leflraint of princes and rulers,** it was clearly introduced for the 
benefit of the captain, who was to proceed .with all convenient 
fjieed, fubjedl to that exception, and cannot therefore be adduced 
as an excufe for non- performance of that part of the contradf, to 
which it was never intended to apply. ‘ 'On this part of the fub- 
jedl, and indeed upon the whole cafe, a late opinion of Lord 
Kenyon at Guildball, in a cafe of Blight v. Page^ is a ftrong au- 
thority {aj. Nor can it be faid, by way of anfwer to the Plain- 
tiff’s claim, that if the freight in this cafe be paid, the owners of 

a Sicedi/7j 


{a) Blight a^d Others y. Puge, Sittings at 
Guildhall Michaelmas term 
Lord Kenjon, 

This was an a£lion upon 11 memorandum 
for a charter-party. 

£y the memorandum it was agreed be- 
tween the PlaintifTs, who were owners of 
the (hip Fa^turite^ and the Defendant, that 
the faid ihip» being tighr, bic, ibould with 
ail convenient fpeed fail and proceed to 
Liehauy or fo near thereto as Ihe Could fafely 
get, and there load from the fa£iors of the 
Defendant a full and complete cargo of bar- 
ley, in bulk not exceeding what the faid | 
fliip tould reafonably flow and carry, over 
and afiove her tackle, and being fo 
loaded (hould therewith proceed to Berwick, 
or fo near thereto as (he could fafely get, 
and deliver the fame, on being paid freight 
at and after the rate of 8 6rf. fer quarter, 
VOL. lil. 


with two thirds port charges and pilotage 
as codomary, {redrainta of princes and ru^ 
lers during the faid voyage always ex- 
cepted,} one half of the freight to be paid 
on unloading and right delivery of the car- 
go, and the remainder in two months fol. 
lowing. Thirty running days to be allowed 
the faid merchant, if the ltiip was not fuoner 
dispatched, for loading the faid (hip at L/>- 
I and unloading at Bernt^ick^ and i^n days 
on demurrage over and above the faid lay- 
ing days, at 3 /. per d^y. , 

The Favourite failed on her voyage and 
proceeded to Liehan ; hvki im mediately on 
her arrival in the roads of that place the 
'capcaui was informed by the of the 

Defendant that the BuJ/ian Gov^toment had 
prohibited tSe exportation of barley, and 
thft k:;was therefore out of their power 1 1 
furnilh the Intended cargo. The captain, 
.4G how- 
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1802. a S^edyh vcflel will be .paid*for oot doing that which they were 
o prevented from dtang becauie they were and thus obtain 

*“** *** indemnification for the a^ qC the Bnttjh Goyprnment out of 

,Hv*»aro. the pocket of a JSr/V^ rncrchawi ; for the ‘fcafe mull be decided 
upon a general rule of law, equally applicaDle to the prefent cafe 
as to that of a Brit'yb captain detaiAed by an embargo in a port of 
Sweden, after ^having entered into a contra^ with a roer- 

cham, and iuing' in this country. Althougli, upotr the above prin- 
ciples, the Plaintiffs may perhaps be entitled to recover the whole 
freight, amounting to 748 A an 6 d., yet they only infill upon the 
fum of ’397/. (it, 6 d., being the expences incurred by them in 
pUrfuance of a coAtrad which the Defendant has refufed to 
fulfil. • / ^ ■ 

Argutneiits for the Defendant. It is not neceffary to conteft any 
pait of the dodrine laid down An Hadley v. Clarke. In that cafe 
there was nothing which required that the contra£t Ihould be per- 
formed within a particular time ; but the obje^ of the contradt in 
the prefent cafe was, that the Plaintiff’s Ihip Ihould proceed to St. 
MiebaePs before the next fruit feafon, and that the Defendant 
ihould fumilh a cargo of fruit. Although no time for the per- 
formance of the contradl be exprelTed, yet the nature of the con- 
trad neceffarlly impofes a limit to the time within which it was to . 
he performed; and the pollibility of performing the contrad 


iowever^ entered the port of LUhau^ ind 
arfeer continuing there forty-nine dnys^ re- 
turned in balieft to Ber^iei, 

The adion was brought to recorer 4^9 /. 
for freight, a; /• 18 i* for charges, and 30/. 
for ten days’ demorrage. 

The Attorney-General {Lanv) for the 
Plaintiir infiAed, that the exception of the 
reftraints of rulers and princes was only ap« 
plicable to the owners, and did not therefore 
txcule the ihippers. 

Gibbs for the IDefendant urged, lA, that 
the cxcepttoii war applicable both to owners 
andihlppert: and, ad, that as the prohi- 
bition of the Ruffian Government equally 
prevented the captain from failing with the 
cargo, as the ihippers from loading it on 
'board, the averment ia the declaration that 
the PlaintifFs Were ready to perform their 
part of the contraA was not tme; and, 5dly, 
that there was no pretence for demanding 
demurrage, fince it was the laoll of the cap* 


I tain bimfelf to remain at LHhau after the 
notice which he had received. 

Lord Ksnysn Ch. J. J am decidedly 
againft the Defendant upon the point of 
law. It it faid in Co. Liit. { t} that if a man 
be bound in an obligation to condi- 
tioned to enfeoir B. a Aranger, and B. re- 
fufe, the obligation it forfeited ; for the 
obligor has taken upon him«to make the 
feofFment, The reafon of this is clear. If 
a man undertakes what he cannot perform, 
be Ihill anfwer for it to the perfon with 
whom be onderukea. I am alwaya defiroue 
to apply the fettled principles of the law to 
the regulation of commercial dealings. With 
relpeft to the charge for demorrage, as it 
Jippeara that notice was given before the 
captain entered the port that the faAor 
could not farnilh a cargo, there is no pre- 
tence for making the Plain tifis liable.. 


VerdiA br ibe Plaihttffs.fm 4^6/4 4^8#. 
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Withia that period haying been prevented by an ad of ftatc, the 
dotrtrad WM ncceflarily put an end to ; for where a party is pre- 
i yented;fran|l.peri^rtnit^ his epotrad by the interference of the law, 
he ia not reiponlible to thofe with whom he contracts. The em- 
4 in 8 cafe not like thofe m Hadley v. Cfarie &nd 
Blight y. Pag(i hut tyas ra thfc nature of an afl:a>f hoftility againft 
the fubje^ of captain he allowed to 

recover damages agaiuR the J?rxr^ merchant for non<perforroance 
of a.cpntrad which he' was prevented from performing by the a£t 
of the Brifi/b Rate, the object of the Rate will be defeated, and 
inftead of operating againft the ful^edts d[ Sweden will he turned 
againfh the fubjedls of this country. Indeed the clanfe which 
excepts the reftraints of rulers and princes, muft equally extend to 
both parties ; and if it will excufc, the Defendant from not pro- 
ceeding on the voyage, it will equally excufe the Plaintiff from 
not furnilhing a cargo. In is faid, ^ if 

the Ihip in her voyage becomes unable without the inafter's fault, 
or that the (hip be arrefted by fome prince or Rate in her voyage, 
the maRer may either mend his fliip or freight another.” Now 
the Swedi/b Riips only being reRravned by the einbargo laid on in 
this cafe, the Plaintiff (hould, in order to entitle himfelf to fue the 
Defendant on his contrad, have offered to fend Ibme other fliip 
not within the reRridion of the embargo. With refpeft to the 
cafe of Paradine v. there is a great diltin<Rion* between that 
which is done after a man is let into pofleflion and that which 
prevents his getting poffeiHon. If in that cafe Prince Rupert had 
prevented the Icffor from putting the leffee into pofleflion thp 
former could not have recovered rent againR the latter without 
Riewing that he had been put into pofleflion. The fame prin- 
eiple and dtRindlion may be applied to the cafe of Blight v. PetgCi 
where th<^ Ihtp having proceeded on her voyage, was prevented 
from completing it by an embargo in a foreign port, laid on by 
the Government of that country j but here the (hip was pre- 
vented from commencing the voyage by the Government of the 
eountry where the contra^ was made. This diRindioh is ex- 
prelsly Isud dowu in Abbott's Treatife on merchant (hips and 
feamen, p. 339, 340. where it is faid that if the Government of 
the country to which the Ihlp and cargo belong fhould prohibit 
the expottatibn of the commodities compofliig' the cargo, the law 
that tountry would give no damages againR the mercliant ; on 
the Qther hand, if a merchant hire a ihip to go to a foreign port, 
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and covenant to furnifli n lading there, a prohibition by the Go- 
vernment of that country to fornilh the intended articles neither 
dHTolvos the contrad nor abfolutely excufes a non-petformance 
of it. 

Cur. adv, vult. 


The opinicn ofjjlje Court was now delivered by 
Lord Alvanlcy Ch. J. The Defendant in this cafe having 
exprefbly d^fpenfed ^ith the Plaintiff’s proceeding to St. Michael' t 
for the cargo as foon as the embargo was at an end, no queftion 
can aiife as to the right of the latter to recover in this adion on 
the gi ounfl of his not having performed his part of the contra^. 
The only queftion therefore will be, Whether the Defendant was 
bound by the terms of the charter-party to furnifh a cargo to the 
Plaintiff, notwithftanding, the intervention of the embargo ? I will 
firft confider for what purpofe and for whofe benefit the words 
**■ reftraint of princes and rulers during the fafd voyage always ex- 
cepted” were inferred in the. charter-party. It appears to me that 
they were introduced for the benefit of the mafter, not of the mer- 
chant, and that the true conftrudion of the charter-party is this : 
the captain engages to go to St. Michael's^ reftraint of princes ex- 
cepted, and the merchant engages to employ him and furnifh the 
fhip with a ‘cargo. Lord Kenyon^ in the cafe of Blight v. Page^ 
put this conftru£lion on an inftrument nearly fim’ilar with the pre- 
fent. If then, this had not been the cafe of a Swedijh fliip hired 
by an Englijh merchant, the merchant would have been under the 
neceffity of furnifhing the flxip with a cargo if the had arrived at 
St. Michael's, as foon as flie conveniently might after the embargo 
taken off, although by arriving after the fruit feafon was over 
the object of the voyage might be defeated. Such is the doflrine 
laid down in Hadley v. Clarke and Blight v. Page, The ground 
on which the Court decides this cafe (though any reafons illuftra- 
tive of that ground muft be confidered as my own) is, that a Britiflj 
merchant is not liable to anfwef for any damages which the 
owner of a foreign veffel may fuftain from an embargo laid by the 
Britijh Government on foreign fliips in the nature of reprifals and 
partial hoftility. Let us confider the nature of an embargo of this 
kind. I have no difficulty in fubferibing to the dodrine laid down 
in Hadley v. Clarke^ that a common embargo does not put an end 
to any contrad between the parties, but is to be confidered as a 
temporary fufpenfion of the contradk only, and that the partiel. 
muft fubmit to whatever inconvenience may aiUe therefrom, unlefit,- 

^ they 
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tT>ey hav« provided a^inft it by the terms of their contraflt. • The 1802! 
obje£k of the voyage might equally have been defeated by the aft towtbT’o 
of God as by the aft of the date j as if the fhip had been weatbtfr- • •"** 
bound until the fruit feafon was over, and yet in that calp the Hvbbabt). 
merchant .would have been bound to fulfil his contraft. The 
priuciple of Hadley v. Clarke is this j that an embargo is a circum- 
dance againd which it is equally competent to ^hc parties to pro- 
vide as Bgaind the dangers of the fcas ; and therefore if they do 
not provide againd it they mud abide by the confeqhcnces of their 
contraft. But is there no didinftion between an embargo laid on 
for general purpofes and an embargo in the nature of partial 
hodilities? By this embargo all Swedj/B vefiels in the ports of 

• ^ j 

England were detained, and the crews made prifoners. The objeft' 
of this mud have been to makers Ipecies of r&prifal on the date 
of Sweden ; which we fitting here^ and every good Brlttfb fubjpft, 
mud confider as an aft judided by the cohduft of the -Court of' 

Sweden towards this country. If fuch an embargo had been laid 
on by a foreign prince, though in the nature of hodiiity, t defire 
not to be underdood as giving any opinion whether in fuch cafe 
the contraft would have been defeated or merely fufpended, though 
I certainly have an opinion upon the fubjeft. The ground of our 
determination is not merely that the embargo partook of the 
nature of hodiiity, but that it was in the nature of hddildy by^ the 
Government of Great Britain^ of which the merchant is a fubjeft, 
where the charter-party was entered into,- and in the Courts of 
which the Swedijb captain now feeks compenfation. Taking the 
cafe of Hadley v, Clarke to have gone all the length which I have 
dated, this great quedion remains to be decided, Whedter a Brilijb 
fubjeft (hall be compelled to indemnify a Sivede' againd all the 
a^s of the Britijh Government which have been done to the latter 
with a. view to refid thfrinjufiice of the Court ; and whe- 

ther by a charter-party, of afiVeightment it (haU be competent to a 
foreigner to defeat all the edefts of the Britijh embargo, and 
throw the burthen upon a Briti/b fubjeft ? We are of opinion that, 
on principles already edablKhed, it would be a total violation of 
every rule by which the Courts have been governed refpe^ing 
aftions brought againd Britifh fubjefts by perfgns in a taore or 
lefs extenfive degree of hodiiity, to fuffer this Plaintid* to recover. 

Whatever opinions may formerly have been entertained, it mud 
now be taken as a decided point that an infurance upon enemies’ 

' Vot. III. 4 property 
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1 80 a. property is illegal } and this' Court haa deteroiliied as 

Toot«»^ ^ infurance the affured belonged to a Aate in amity 

•no Another jjijg country, yet that the policy does not cower a loft arifit^g 
HtfsBARD. from»a capture made hy a ^riii/b cruizer in oonftquence of a war 
having broken out between this country and the ftato of which 
the aflfured is a; fubje<^ {0). Let ns next coniider whether an ia* 
furance, for the benefit of a foreigner, agaiafi; the effe<£^s of a 
Britijfb embargo, fuch as this, would be legal. In tt>e cafe of 
Rfttcb V. Edit (^), the Court expreftly declined giving any opinion 
upon the point. We are now called upon to give an opinion. I 
have no difficulty in laying, and my Brothers concur with me in 
thinking, that it would be illegal. What is the effedi: of fuch an 
infurance? It istorefcue the foreigner from thofe evils which it is 
the objed); of the Britijb Government to ioflidt. If the King could 
not lay fuch an embargo without affedling his own fuhjedls, he 
would not lay it at all ; and the policy, of the fiate would he de- 
feated. I do not mean, however, to intimate that the Britijb 
merchant might have mamtained an adlion againll the Suede for 
not proceeding on the voyage notwithftaiiding the intervention of 
this embargo. It might be a very fufficient anfwer for the latter to 
fay that he only engaged to fail if not detained by the reilraint of 
princes, and that the exception included the Dritjb Government. 
It mtgh| perhaps be urged, that the fame principle uldch exeii pts 
the Britijh merchant from the confequenec of the awls of tlie Britjh 
Government will prevent the Swede from taking advantage of 
them } but it might be going too far to bold that the adla of the 
Britijb Government Ihouid not only deprive the Swede ai the 
the benefit df what he might have earned, but make him liable in 
damages for the omiffion of that which he was prevented from 
doing. The cafe of Paradine v. yane^ AUyn^ 26. which was cited 
by Mr. Juftice Lawrence in Hadley v. Clarke^ appears to me to be 
founded on much goodfenfe. The third refolution is, that “ where 
the law creates a duty or charge, and the party is difabled to per* 
form tl without any a£t in him, and hath no remedy over, there 
the law will excuie him ; but where a party by his own cootraft 
creates a •duty or charge upon faimfelf, he is bound to make it good 
if be may, notwithfoanding any accident by inevitable neceffity, 
bccaufe he migbt ^ve provided agidnfi it by his contract.’* There 
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is alfo a c&fe of WiiUam v, JJoyd^ Sir Wm. yonet^ 179. where the 1802. 

Defendant, who had' agreed to re«delitrer a'horfe upon Tequeft, 

which had been lent W him, was held to be excufed, becaufe the Anuifcwi 

^ *Vt 

horfe had died bdfore any requeft made. The principle eftablijhed Hucttk**. 
by thefe cafes appears to be this ; that if a party contra<ft to do 
any thing, he (hall be bound to the performance of his con- 
tra^, if from the nature of that contract it is capable of being 
performed, and legally may be 'performed. But where the policy 
of the ftatq, intervenes and prevents the performance of* the con- 
tract, the party will be excufed; and fo if a party who has 
covenanted not to do fomething is directed by aCi of parliament to 
do that very thing, he is releafed from his covenant ; lirtw^lir y. 

KUebin^ i Ld. Raym. 321. where Lord Holt fays, “ the difference 
where an a£k of parliament will amount to a repeal a covenant 
and where not, is this ; where a man 'covenants not to ,do a thing 
which it was lawfuNforhim to do, and an ad of parliament comes 
after and compels him to do it, there the ad repeals the covenant, 
and vice versd^ Dyer^ 27. pi. 178. 186, 7, 8. ; but where a man 
covenants nbt to do a thing which was unlawful at the time of the 
covenant, and afterwards an ad makes it lawful, the ad does tm 
repeal the covenant, Dyer, 48! pi. 5.** The point now in difpute 
is reported by Mr. Rark to have arifen in Bifeboff' v. .^gar (a), but 
cafe went off upon another ground, and no opinion was given 
upon the queftion. Whether an embargo.be a r ilk within the policy 
or not ? My Brother Marjkall^ in his treatife, p. 437. fays, “ if a 
^ritijh flup be arrefted or feized by the authority of the Briti/b 
Government from ftate necellity, this lhall be a detention within 
the meaning of the policy for which the infurer is liable.” When 
we find an opinion in a text writer upon any particular point, we 
muft confider it not merely as the private opinion of the author, 
but as the fuppofed refult of the authorities to which he refer.*. 

The authorities there cited are EmerigoHy voL i. p. 541. and Valin^ 
vol. 2. p. 1 34. It does not appear to me that thofe two authors 
warrant the opinion adopted, at leafl to the extent to which it is 
adopted ; but that it is rather deduced fcom an opinion thtown 
out by Lord Ho/t in Green v. Youngs 2 Ld, Raym. 840. where it 
being a queftion whether an embargo laid on by the Btitl/h Go- 
-vernmeat would excufe the infiiren, Lord Holt IbenMsd to’Ibcline 

that 
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that U would not, and that this was within detention of princes 
Efft:. but he gave no abfolute opinion, becajufe the cafe was referred. 
That, however, appears to have been a quedion arifing between 
two^i3r//j/^ fubjeds, with'refpeA to which I dcfire to he under- 
ftood as giving no opinion. Perhaps there may be no great reafon 
why one ^ fubjeft fliould not infare another againft the 

effefts of an embargo laid on by the Britlfb Government ; the 
policy of the date is not concerned in preventing fuch an infur- 
ance. But the cafe is very diiferent where the embargo is laid on 
by way of hoftility and reprifal againfl foreign fubjeiSs. All the 
cafes admit that where a party has been difabled from performing 
his contradi by his own default, it is not competent to him to 
allege the circumftances by which he was prevented as an excufc 
for his omiflion. May not the lofs which the preferit Plaintiff has 
fuilained be confidercd in a political point of view, as arifing from 
his own default? ,He undertook to proceed with all convenient 
fpecd, and if he had loitered it would have been an anfwer to this 
adion. Then muft not every fubjc£l of the Swedifi date be an- 
fwerable for what.we mud confider as an a£t of aggrefllon on the 
part of his fovereign ? Perhaps if the embargo had been laid on 
by a third date, it might only have produced a fufpenfion of the 
contradl, upon the principle'that the impolTibility of proceeding . 
had not arifen from the default of the Swedljb captain. But here 
the impoffibility has arifen from an adl of the Britijb dale, to 
which all his Majedy’s fubjeds are parties, occafioned by an ad 
of the Swedijb QonxK^ to which all the fubjeds of Sweden are 
parties. 

Per Curianiy Judgment of Nonfuit. 


:9ib. FroNTINE V. pROST. 

* ■ 

Afeaman jNDESiTATus ofumpftt for feaman’s wages. .The Defendant 
pleaded the general iffue, and gave a notice of fet-olT. • 
por^bli be- before Lord Alvanley Gh. J. at the Guildhall 

fore ihe is fiitines in this term, when it appeared that the Plaintiff was a car- 

moored, does ® • i 

not thrreby fobjeft himfelf to the ferfeitore of his whole wsges under the z Gio» *..r. 56./ 3, To entitle 
the maftcr to tied u A a month’s wages for the benefit of Gnenweb Hofpital under the z. r. 36./ 6& 
It is incuniocni on him to (hew that the Teaman quitted the Ihip without leave iii ufiting. Ao4 halt 
a dedudion cannot be fet off by the mailer In an a^ion for wages by the Teaman. uoleTs the mailer has 
previouily debited himfelf to Gtteiewhb HoTpital for the amounf in a book kept accof ding to the 
region of the Hatnie# v 

penter 
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prater, and entered into articles at Martinique^ to ferve on board 1802. 
the fliip Progrefs. of which the Defendant was maftcr, on her ’ 

homeward voyage j that on the arrival of the fliip in the port where 
flie was to have been moored, but before Ihe was adually moored, 
the Plaintiff, together with moft of the other feamen, the fliip being 
under the command of the mate, went on fliore and never after- 
wards returned ; but to fliew whether he had or had not obtained 
permilfion to quit the fliip, cither in writing or otherwife, no evi- 
dence was offered. On the part of the Defendant it was contended 
that the Plaintiff, by deferring from the fliip before (he was adually 
moored, had forfeited his whole wages, under 2 Geo, 2. c. 36. / 3., 
or at leaft that he had forfeited a month’s wages to Greenwich hof. 
pital, by abfenting himfelf without leave in writing, which fum 
the Defendant was entitled to fet-off, he being obliged to debit 
himfelf to Greenwich hofpital for the amount, under the 2 Geo. 2. 
c. 36.^ 6. & 9. The jury, under his lordihip’s diredion, found 
a verdiA for the Plaintiff, fubjeA to the opinion of the Court upon 
both points. 

Accordingly a rule njfi having been obtained on a former day for 
fetting afide or reducing this verdidt, 

Cockell Serjt. now fliewed caufe } firfl, as the Plaintiff quitted the 
fliip in company with the reft of the feamen, and no objedion ap- 
pears to have been made to his fb doing, it is not to be prefumed 
that he quitted her without leave; and indeed the jury, by their 
verdid, have negatived the fad of defertion. If he abfented him- 
fclf without leave in the pool, flill that will not amount to a defer- 
tion, by which his whole wages will be forfeited, fuch forfeiture 
being only incurred under 2 Geo. 2. c. ^ 6 . f 3. by defertion in 
parts beyond the feas. 2dly, The 2 Geo. 2 . c. 36. f. 6, direds, 

•that in cafe any feaman fliall leave the fliip before he has obtained a 
difeharge in writing from the raafter or commander or other per- 
fon having charge of the fliip, he fliall forfeit one month’s pay, to 
be recovered, applied, and difpofed of as thereinafter direded ; and 
the 9th fedion authorifes the mafter, commander, or owners, to de- 
dud out of any feaman’s wages all the penalties and forfeitures in- 
curred by the ad, and to enter them in a book, which book is to 
be fjgned by the mafter or commander and two principal officers of 
the (hip, fetting forth that the penalties and forfeitures contained in 
fuch book are the whole penalties and forfeitures flopped during 
.the voyage, which penalties and forfeitures, except the forfeiture 

VoiL. III. 4 1 
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for defertion, (hall go to Gnenuoich hoCpital, and be paid and ac- 
counted for by the mailer or commander to the officer who colledls 
the fixpehce/ter month. The offence by which the forfeiture of a 
month’s wages is incurred is leaving the ffiip without a difcharge 
in writing ; it was incumbent therefore on the Defendant to ihew 
that he had quitted the fliip without fuch difcharge, which might 
have been done by calling fome of the officers of the fliip ; but at 
all events before the mailer could take advantage of this forfeiture 
he was bound to (hew that he had hirafelf complied with all 
the requiCtes of the ilatutc, by producing a book containing an 
entry of the forfeiture, and figned in the manner direded by the 
ftatute. 

Shepherd and Vaughan Serjts. in fupport of tlie rule. The 
articles entered into in purfuance of the ilatute provide, “ that 
24 hours abfence without leave fliall be deemed a total defertiou^ 
and render the feamen and mariners liable to the forfeitures 
and penalties contained in the ads therein recited,” which arc 
-2 Geo. 2. c. 36. and 37 Geo, 3. c. 73. This mull relate to abfence 
during the voyage, which is not at an end until the (hip is moored 
and her cargo delivered. It is fuppofed, however, that the for- 
feiture of the whole wages mull be confined to defertion in foreign 
ports ; but can it be fuppofed that if a feaman defert in the Britifi 
channel, or between Orford Nejj and the Noftb Foreland^ which is 
the moll dangerous part -of the whole navigation, he fliall only be 
fubjed to the forfeiture of a month’s wages? By the articles 
«very feaman agrees to do his duty, and not to go on fliore without 
leave “ till the voyage is ended, and the fliip difeharged of her 
cargo,” and in default thereof to be fubjed to the penalties 
of the 2 Geo. 2. c. 36. and that 24 hours abfence without leave 
fliall be deemed a defertion. The Plaintiff ’therefore having 
gone on fliore without leave before the difcharge of the cargo, 
and never having returned, is by the articles rendered liable to the 
penalty for defertion contained ^in the 2 Geo. a. The articles fur- 
ther provide, that no feaman fliall be entitled to his wages, or any 
part thereof, until the arrival of the fliip at the port of difcharge, 
and her cargo delivered ; which is in the nature of a condition 
precedent. Cutter v. Poivelly ST. R, ^lo. The Defendant having 
proved that the Plaintiff quitted the fliip, it was incumbent ott the 
latter to prove that he had obtained leave, which is a pofitive fad: j 
for it is contrary to the rule of law to require proof of a negative. 

? The 
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The jury therefore have found a verdid unfupported by evidence. 1802. 
•It cannot be contended that the fixth fe£tion of zCeo. 2. c. 36. 
which fubje&s the feaman to the forfeiture of a month’s wages ^ 
for leaving the (hip without a difeharge in writing, operates to de- 
■ftroy the efietS: of a forfeiture for defertion before the (hip has been 
moored ; (ince the forfeiture created by that feftion is confined, as 
appears by the preamble^ to quitting the (hip “ after her arrival at 
-her unKvering port,” and before (he is unladen, sdly, It was 
not polfible for the defendant to prove the want of leave in writ- 
ing ; for if a party abfent himfelf clandeftinely, without firft de- 
manding perraiffion, no refufal can be proved, it is fufficient to 
fliew that he was abfent to throw the onus oxi him of proving a 
difeharge in writing. If then the Plaintiff abfented himfelf with- 
out leave in writing he incurred the penally impofed by the aiSi, 
for which the Defendant is bound to account to G/iwm'icb Hof- 
pital ; and it is no anfwer to fay that the Defendant has negledled 
to comply with (bme of the regulations of the ad, fince the fta- 
tute has impofed a penalty upon him if he does not render an 
account. 

Lord Alvanley Ch. J. An attempt has been made to put a 
new conftrudion on the articles in this cafe, which are in the ufual 
printed form (<z). ^ Thofe articles provide that 24 hours abfence 
without leave fliall be deemed a total defertion, and render tjvery 
feaman liable to the forfeitures and penalties in the 2 Geo. 2. c. 36. 
and the 37 Geo, 3. c. 73. But this claufe of the articles cannot be 
fuppofed to render feamen liable to the penalty impofed by thofe 
ads for defertion in cafes to which the ads themfelves do not 
apply. Now it is clear that the intention of the legifiature in in- 
fliding a forfeiture of the feaman’s whole wages for defertion by 
2 Geo. 2. c. 36./. 3. was confined to the cafe of his refufing to 
proceed on the voyage, or quitting the fliip abroad, by which the 
matter might be expofed to the necciTity of hiring another perfon 
to fupply his place at an exorbitafit rate of wages. It is provided 
bY the fifth fedion, that if any feaman (hat! abfent himfelf without 
leave from the commanding officer, he fliall forfeit two days’ pay 
to the ufe-of Greenivicb Hofpltal. The meaning of thefc two lec- 
tions is, that if the failor run away before the voyage is com- 
menced, or in ports beyond the feas, he (hall forfeit his whole 

(a) Sfftlie Srhrdule to 374?»- 31 f. 73. 
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wages ; if he abfent himfelf during the voyage and return, he (hall 
forfeit two days* pay. It having been found, however, that fea- 
inen were in the habit of quitting the (hip after her arrival at the 
port of delivery, and before the (hip was unladen, a claufe was in- 
troduced authorifing the mafter to dedudl a month’s wages where 
any feaman was guilty of fuch offence. And, to prevent perfons 
from fetting up a pretended permifTion, it was provided that the 
permiffion (hould be in writing. But if the mafter make this dc- 
dudion, he (hould immediately make an entry to that effed in a 
book to be kept for that purpofe ; which book muft be figned by 
himfelf and two principal officers of the (hip. Unlefs this be com- 
plied with, I do not fee how the mafter is to avail himfelf of the 
dedudion by way of fet-off in an adion for the wages. The next 
queftion is. Whether the cafe were properly left to the jury upon 
the evidence ? In cafes of forfeiture, the beft evidence of which the 
nature of the cafe admits ought to be given by the party who 
infills upon the forfeiture. It is faid, however, that a negative 
cannot be proved ; but there are many cafes in which it may, and 
in this cafe it might have been (hewn that the mate, who at the 
time had the command of the (hip, had not given a difcharge. It 
appeared indeed that the Defendant went away at the fame time 
with moft of the other feamen at a period when he might or might 
not be wanted, and when the feamen commonly have leave to go on 
(bore. I think, therefore, that there was a fair ground for the jury 
to infer that the abfence was not without permilfion. 

Rooke J. (tf) I am of opinion that tl»e cafe was properly left 
to the jury. The Plaintiff proved fervice on board the ihip up to 
the time of her arrival at the place where fhe was to be moored ; 
the Defendant infills upon a forfeiture of the wages, upon the 
ground of the Plaintiff having deferted the (hip ; but where a 
party claims under a forfeiture he is bound to make out his cafe 
precifcly. It will be extremely hard upon feamen under fimilar 
circumftances with the prefent PiaintifF, if they are expeded to 
prove an abfence with permiffion in order to anfwer a forfeiture 
which they have no previous notice that the mafter means to fet 
up againft their demand. The next queftion is, Whether the De- 
fendant was entitled to dedud a month’s pay on account of the 
Plaintiff having left the fhipat the port of delivery without a dif- 

(«} Mr. Juftke Htatb was aUcat. 
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charge ? To entitle him to rnahe this dcdudion, he was bound to 
keep a book and to make an entry of the intended dedudion, 
and to procure the fignature of the two chief ofliccrs on board ; 
had he done fo, there would have been ftrong evidence of the 
Plaintiff having quitted the fhip without leave. If the Defendant 
be under the circumftances of this cale liable to Greenxv'tcb Hol- 
pital for the dedudion, he inuft take the confequences of his own 
neglcd. 

Chambre J. If the jury have found properly that the Plain- 
tiff never del'erted without leave, that finding dirpofes of the 
whole cafe. It is infifted that it is incumbent on the Plaintiff to 
prove th^t he had leave in writing ; but the Defendant, who 
claims a forfeiture, rnuft fhew that the forfeiture has really been 
incurred ; and as abfence with leave will not fubjed- the feaman 
to the forfeiture, the Defendant muft give fome evidence to 
.prove that the abfence* was of that kind which entitles him to 
make the defence to which he now reforts. Indeed there are other 
cafes where a negative muft be proved (<z), as in convidions on the 
game laws, for cleftroying game not being duly qualified, where ftigbr 
evidence of the want of qualification is required (^). Had the Jnaf- 
ter been tlic only perfon capable of proving the negative in this 
cafe, inferior cviulcicc u'.igbt have been fufiicient to repel the pre- 
fumptinn in the Plamtilf ’s favour ; but it. appears that the mate 
had the cb rge of the lliip at the tim.e when tb.e Plaintift' left it, 
and he might have been (.a'ltd to negative the Plaintiff’s having 
been abfent witli 'cave. TJi:der thefe circumftances 1 think the 
jury were well warranted in prefuming that be bad leave. An 
attempt has been made to put a falfe conftrudion on the ad of 
parliament and ibc articles. For the purpofes of a general for- 
feiture, the voyage muft be confidered at an end when the fi/ip 
arrives at the port of delivery. If there be any ambiguity in 
the 3d fedion of the ad, which infiids a forfeiture of the 
whole vrages for defertion, it is explained by the language of 


(^) Where the negative charged confifts 
of a criminsl negle^ of duty^ the law pre- 
fumes the aiTirmative, and throws the proof 
of the negative on the party who makes the 
charge, Ifiltiams v. 7 be LttJ} India Cemtany, 
2 Eaft. 192 . 

(^) Sff* Rex V. yarvis. and the other cafes 
cited in Rex v. Stonet 1 639. In Rex 

Y. Stone^ indted, the Judges of the Court of 
King’s B^nch were equally divided upon chit 

VOL. III. 


very point. It feems, however, in that cafe 
to have been admitted, that negative proof 
is not required in actions upon the game 
laws for penalties: but that in fuch a^lions 
the Defendant may be prefumed to br not 
duly qualified^ and therefore to have cfF/iuJcd 
againll the iUtutelaw of the Jiind, unlefs he 
proven the contrary by ihewirg hh qu:;lifi’ 
cation. 
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the ^th fedion, which authorifes the mafter to dedud tw» 
months’ wages from any Tailor who (hall quit the (hip* without m 
difcharge in writing after her arrival at the port of delivery. We 
cannot put a reafonable conftruAion on this aft without fuppofmg 
it to have diiferent views in thefe two claufcs. It is argued that 
becaufe the failors agree by the articles to do their duty and ntrt 
to go on Ihore “ till the voyage is ended and the Ihip difcharged 
•of her cargo,” without leave of the mafter, and in default thereof 
to be liable to the penalties of the aft, the Plaintiff is liable to the 
penalty of defertion for having quitted the fhip before the cargo 
was unladen. But the articles feem to confider the end of the 
voyage and the difcharge of the cargo as diftinft things ; and if tl^e 
voyage was at an end upon the arrival of the Ihip at the port of 
delivery, this defence cannot be luftained. With rcfpeft to the 
latter part of the articles, which is fuppofed to make the arrival 
of the fhip at the port of difcharge and the delivery of the cargo 
a condition precedent, there is nothing to warrant that conftruc- 
tion ; and wc are not called upon to ffrain a point in favour of this 
defence. 

Rule difcharged. 


Hurry and Others, v. The Royal Exchange Assurance 

Company. 

•y HIS was an aftion on two policies of infurance upon hemp, 
the one for 4500/. to return *1 per cent for failing with con- 
voy and arriving, and the other for 1^00/. to return per cent, 
for failing with convoy and arriving. 

At the trial before Lord Eldon Ch. J., at the fittings afi:er Hilary 
term 1801, a verdift was found for the Plaintiffs, fubjeft to the 
opinion of the Court as to the amount of the damages on the fol- 
lowing cafe. 

The fhip failed with convoy and arrived, upon which the Plain- 
tiffs are entitled to 132/. for a return of premium ; but in the courfe 
of the voyage the hemp was damaged by one of the perils infured 
againfi. The invoide price of the hemp, including the premiums 
of infurance, and all infurable intereft at the time, was 5,9t^7/> is^d. 
Had it not met with damage, the grofs produce would have been 
7>799^* I ir. \d.\ but being damaged, the grofs produce was only 

5,999/. 14/. making a difference of 17994 i 5 /. 94/. The 

4 net 
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net produce, after deducing the charges for freight, dutiea, and *802. 
other ^xpences, would have been 5,809/. u. iid.\ but in confe- 
qucnce of the damage, the grofs produce was only 5,999/. 14/. /^d. ° 

and the net produce only 3942/. 3/. ii^. The infuraoce was T’’® 

XC H A N Q R 

only upon 5,900/. The Plaintiffs contend that' the average lofs Assokanc* 

COMPAKY. 

ought to be computed in one of the three following ways ; ifti ac- 
cording to the difference between what would have been the net 
produce had there been no damage, and the adual net produce 
(which is 1866/. 18/., being 32/. 2s. qd. per ctnt) zd'y, By a 
per centage on the invoice price upon the lofs of 1866/. i8r. ; or 
jdly, By a for centage on the fum infured upon the lofs of 
1866/,* i8x. The Defendants on the other hand contend, that the 
lofs ought to be computed by charging upon the invoice price fuch 
a proportion of the difference between the found and damaged 
prices at the port of delivery as the invoice value bears to fuch 
■found price, viz. That as the found price of 7799/* 1 1 * d. had fuf- 

tained a lofs of 1,799/- 9 2/., the invoice price of 5997/. 2x. id, 

will fuftain a lofs of 1,384/. lox. If the Court ftiall be of opi- 
nion that the Plaintiffs are entitled to the difference between what 
would have been the net produce had there been no damage, and 
the adual net produce, the verdifi; (after deduding freight, duties, 
and charges) isto.be entered for 2,028/. 2/., that is to fay, for 
1,8 j6/. zi. (being 32/. is. <)d. per cent, on the fum infured) in ad- 
dition to the 132/. for return of premiums for failing with con- 
voy and arriving ; but if according to the principle contended for 
by the Defendants, then for 1,516/. 10/., that is to fay, for 
1,381/. lox. and the 132/. 

This cafe was argued in Eajler term laft by Bayley Serjt. for the 
Plaintiffs, and Bejl Serjeant for the Defendants, after which it flood 
over till this day for the confideration of the Court. 

And now Lord Ajc-VANLey Gh. J. faid—My Brothers and my- 
felf are of opinion that the rule laid down in the late cafe of Jcdin- 
fonv. Sbeddon^ a Eqft. 581. is the proper rule, and that the lofs 
mufl in this, as in the cafe alluded to, be calculated upon the groft 
proceeds of the goods infured. If I were to enter into the reafons 
upon which our judgment is formed, I fhould only repeat the ar- 
guments which have been already ftated by Mr. Juftice Lawrence.^ 
and in vain comment upon a fubje^i which cannot be better illuf- 
;trated than it has been by him. j 

JPerCuriamy. #«rdift4bbc«^ 
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REGULA GKNERALIS. 


It is ordered, That from and after the laft day of this term, 
no judgment be figned upon any warrant authorifing any attorney 
to confefs judgment without fuch warrant being delivered to and 
filed by the clerk of the docquets ; who is hereby ordered to file 
the fame in the order in which they fl^all be received. 

And it is further ordered, That every attorney of this 
Court who fliall prepare any warrant of attorney to confefs any 
jtidgment which is to be fuhjc£l to any defeazance, do caufe fiich 
defeazance to be written on the fame paper or parchment on’which 
the warrant of attorney fliall be written, or caufe a memorandum 
in writing to be made on fuch warrant, containing the fubflance 
and efFc£l of fuch defeazance. 

ALVANLKY. 

J. HFATH. 

G. ROOKF. 

A. CIlAMrRF. 
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CASES 

ARGUED and DETERMINED 
IN THE 

Courts of COMMON PLEAS, 

AND 

EXCHEQJLJER CHAMBER, 

IN 

Hilary Term, 

In the Forty-third Year of the Reign of George III. 


The King v. Benjamin Pooley. 


H E prifoner was tried at the Old Bailey September Seflion 
1800, before Cbambre J. upon an indidiment founded on the 
7 Geo. 3. c. 50./ I. («), for that he, “ at the time of the committing 


T H E prifoner was tried at the Old Bailey September Selfion It feem» that 

i_ r y-ijL T __ .u- itisnotafe- 

lony wuhin 
che 7 Gto, 3, 
f.50./. I. 
fora peifon 

employed in the pofl-office to fteal out of a letter «ntru{lcd to his care, a draft 00 a London banker, pur- 
porting to be drawn in London.^ but adually drawn above 10 miles from London, on unftamped paper. 
It feems alfo that / 3. of che fame afl dors i}Ot apply to perfons employed in the pod-office; and that a 
perfon of that defeription therefore, who deals a letter out of the pod-clHce, it not guilty of frlony under 
that fe^lion. 


{a) That fedtion provides that if any de- 
puty, clerk, agent, letter-carrier, pod-boy, 
or rider, or any other officer or perfon what- 
foever, employed in receiving, damping, 
hirers or pneket-s or in any other bufi- 
nefs relating to the pod>odice, lhall fecrete, 
embc'/zle, or deftroy any letter, packer, bag, 
or mail of letters, which he /ball be entruded 
with, or which lhall have come to his hands 
or poflrcflion, containing any baok<note, 

Vox« III. 


bank pod bill, bill of exchange, dec. bank- 
er’s letter of credit or note for or relating to 
the payment of money or other bond or war- 
rant, draft, bill, or promidbry note what- 
foever, for the payment of money, or lhall 
deal or cake out of any letter or packet 
which lhall come tohispoireffion, aay bank* 

I note, dec. (as before), he lhall be guilty of 
felony without benedi of clergy, 
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1:03. of tlie fevcral felonies and offences thereinafter mentioned, was a 
T^£iTc perfon cm-ployed in certain bufinefs relating to the poft-oflice ; that 
PoTitV to fay, in forting letters and packets brought and conveyed by 
the ptifl to tlic General Poft-offlee, fituate in London aforefaid, to 
wif, ar, tife. 5 and that on, tiiV. a certain letter then lately before 
brought and conveyed by the pofi, to wit, by the poft from 
Mohljlone in the county of Kent to the General Poft-ofEce, for and 
to be delivered to a certain perfon at MUe End near London^ that 
is to fay, one yln hibnld TbomfoUy and then containing therein a 
certain dralt for the payment of money, bearing date at, ^c. 
(Haling the draft) whereby the laft mentioned perfons (the drawers) 
were required to pay to Mr. Jlrchihald Tbomfon or bearer 200/., 
and alfo a certain other draft for the payment of money, to wir, 
of the film of 200/, came to the hands and, pofTcihon of the faid 
B. Pooley, then and there being fuch perfon fo employed as afore- 
faid in the bufinefs of his faid employment ; and that lie after- 
wards, to wit, on, csV. at, idc. being then and there fuch perfon 
lo employed as aforefaid, and then and there having the Eid let- 
ters containing the faid drafts in the hands and poflVfiion of him 
the faid B. Pooley as fuch perfon fo employed as aforefaid, feloni- 
oufly did fccrete the faid letter, then containing the faid drafts (the 
faid drafts then and there being in force, and being the property of 
D. (the drawer), and the Aims of money made payable and 
fecured thereby refpedively then and there being uafatisfied,) con- 
Irk formam Jlaluti,” The 2d count deferibed it as being “ a 
packet.” The 3d and 4lh counts were the Aime as the lA and 2d, 
only laying it to be the property of /.rcbibald Thomfon the payee. 
There were alfo four other counts, varied like the two firA, charging 
him with “ Aealing and taking from and out of the faid letter the 
faid drafts.” 

The draft was direded to the Gtralford Place Banking-houfe in 
Marybone^ and was dated at London-, hut at the trial it was proved 
to have been drawn at Lejlon Maidjlone in Kent, above ten 
miles from the Banking-houfe. And thereupon an objeiAion was 
taken by the prifoner’s counfel, that as the draft contained in the 
letter was drawn upon unAamped paper [a), it was not a valid or- 
der for payment of money, and therefore not within the Aatute. 

{«) See 31 Gm. }. c. 15. / 4. which con- | reSding within ten miles of the place where 

fintji che exccj>tir.n in favour of binkere’ the draft if drawn, 
drafts CO Tuch as are lirawn upon any banker 

s 
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This point having been referved for the opinion of the twelve 
Judges, was argued before them on the 21ft oi November 1800 in 
the Exchequer- chaml>er. 

Knowlys for the prifoner. The objeQions in this cafe are two j 
ift. That the draft in quellion is not a draft within the meaning 
of the 'jGeo.^, f.50. 2dly, That this indiftment is not provedr 
A draft for the payment of money within the meaning of the 
ftatutc muft be fuch a draft that the perfou in whofe favour it 
is drawrn may compel the payment of the money menfioned 
therein by adion ; whereas the draft in this cafe was altogether 
incfFedual at law. In R. v. a Leacb^ C. C. 483. it 

was decided that forgery could not be_porhmitted of a bill of 
exchange drawn for a lefs fum and in a different form than that 
required by 17 Geo. 3. c. 30. ; and in Mary Mitcbell'i cafe, Fq/l, 
1 1 9. the prifoner having forged an order to a tradefman for de- 
livery of goods in tl»e name of an overfeer of a parilh reqttejling 
him to let the prifoner have the goods and he would fee them paid 
for, the Judges held it not within 7 Geo. 2. c. 22., which makes it. 
felony to forge any warrant or order for delivery of goods, the 
terms ufed not being ftrong enough to amount to a warrant or 
order. That determination has fince been exprefsly recognized in 
R. V. Williams., t Lr,acb C. C. 1,34. So in R. v. Clincb ^ . 2 Leacb 
C. C. (>i\. it was decided that the order muft be direfted to the 
perfon who is in poffeflion of the goods, and muft import that the 
perfon whofe name is charged to be forged had authority to make 
it. The fame doctrine was laid down in R. v. Ellor, 1 Leacb C. C. 
3C3., with refpedl to the forgery of orders for the payment of 
money under 7 Geo. 2. vi%. that the terms of the order muft be po- 
fnivc. In all thefe cafes the Judges have conftrued the aft by 
which a new felony was created in the ftrifteft manner, not re- 
garding whether the cafes w’ere w'ithin the mifehief guarded againft 
by the legiflature, if not within the true conftruflion of the letter 
of the aft. Now by the qGeo. 3.* c. 50. a new felony was created, 
and the words ufed as applicable to this indiflment are “ draft for 
the payment of money.” It was on account of the value of thefe 
inftrumenrs, and their negotiability, that the legiflature confidered 
the offence in fo ferious a light, and punilhed it with death. But 
the 31 Geo, 3. c, 25. having impofed a particular ftamp upon them, 
and declared them not to be available either in law or equity with- 
out that ftamp, the draft taken out of the letter by the prifoner 

had 
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1803. liacl neither value nor negotiability ; and though it imports to be 
payable on demand, yet the holder could not have compelled that 
PocaEv. payment. In the next place, the indidment has alleged that the 
draft in queftion was in force at the time it was taken ; whereas, 
from the want of a ftainp, it never was, from the time of its creation 
to that of its being taken by the prifoner, in any way available. 

Jhbott on the part of the crown. It is not necelTary to fupport 
with proof the allegation that the draft was in force, but it may be 
rtjeded as furplufage. In Peppin v. Solomons, 5 P. R. 498. the 
rule is laid down by Buller J. as to proving allegations when made, 
and confined by him to dei'eriptions of contrads and records. In- 
deed in R. V. jenks, 3 Leach C. C. S96. where the prifoner was 
indided for a burglary in the hourc of A. with intent to flcal the 
goods of B., though no fuch perfoa as B. lived in the houfe, or 
had any property tliere, the latter .allegation was held immaterial. 
With refped to the ill objedion, though the draft in queftion 
could net have been received in evidence for the purpofe of com- 
pelling payment of it, yet it may be received in evidence to convid 
the prifoner of the ollcnce with which he is charged. In R. v. 
Haivkifxvood, I Ij-acb C. C. 392. it was iield tliat a bill of exchange 
not ftainped might he received in evidence to fupport an indid- 
ment for forgery ; and In R. v. Coliu Rcculif, i Leach C. C. Sri, 
an unftamped j»iomiirory note was received in evidence to convid 
the prifoner of uttering the fame. In that cafe Crnf f. in de- 
livering the oiiinion of the Judges, fays, “ the propofition arifing 
from the objedion is, that the paper writing ftated in the indid- 
ment is not a pronfiirory note, bccaufe it is not on a ftamp ; but 
the queftion, whether it is or is not a proruift'ory note, depends 
upon the tenor of the inftrumenr, and not upon the circumftance 
of its being ftamped or not.” I’he determin.ition in R. v. M'ffat 
proceeded on the word.s of the lyfoo. 3. e. 30. which had de- 
clared fuch a bill of exchange was forged in that cafe void. But 
the 31 G.W. 3. r-. 25. does not declare the inftrurnents there enu- 
merated voi;! if not ftamped, but tiiat they ftiall not “ be pleaded 
or given in evidence in any court, or admitted in any court to be 
ufeful or available in law or equity as an acknowledgment of any 
debt,” EsV. l^c. The draft in this cafe could not have been en- 
forced, being unftamped, but it did not appear upon the face of it 
£0 require a ftamp, lince it did not purport to be drawn above ten 

2 miles 
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miles from LonJen. Tlie obiecl of the IcgUhiturc was to prevent 
tl'.e properry of pcrfoiis coiiveyetl by t!ie poll from beii'g ftolen. 
iLoitl Kuian C. J. "J lie legislature has not made it a felony to fe- 
crete any letter, but to fecretc any letter containing fucli valuables 
as arc there enumerated.) 

'I’lia oj'/inion of the Judges was never publicly cemmunicated, 
but 3 part'on w'as granted to the prifoner for tlic fneedin ofllnce 
eiiargcd upon Ivita by tlie indidment, in order that he nviglit be iu- 
dided Lipf ii the 2ti fedlion of t’le (latute 76V0. 3. c. co. 

Accordingly the prifoner was again tried at the Old Bailcv Sef- 
fums xn'FtinKirj iSoi, by Loivrcncc J., on an indidment framed 
i>!i tin; id fedion («) of the ~ Oco. 3, c. 50. for that lie “ Icloiiioufly 
i!:i! flc.'.! and take from and out of a certain pofl-oiiice, to wit, the 
diief IViinv-poll; Ofiiee fituate, Handing, and being in, t:'V. one 
ietter, t'neretoiort lent by tiiG poft to the faid poh.-- dice for 
aiui to l)e delivered to a certain {>crfon at WAJe Knn near Lotidon^ 
that is u> lay, one Jirchtbald Tboinjou, and one other letter, contr,) 
jltTuvn idc. TliC ad count was for fteaiing “ out of a 

i..er''iin iionle for the receipt am! delivery of letters lent bv the 
pod, rr.uiie,"’ '<Jf. and the gd, “ cu.t ol a certain place I'or the re- 
ceipt,'’ G'e. Tliere were ib.rec other couiits, only varying from 
the iiril iiv eiiarguig liini with Healing “ one packet therctofovc I’eiii: 
by the poll.' 

it appened in evidence that the prifoner was employed in the 
pe;.;'.'. -;'.oll dv-partuicnt as a charge- taker and as a lettcr-earricr, 
Ciud I'uat as eliarge-taker the letters arriving by the General EoH, 
wliieh were (0 be delivered Iiv the carriers oi the I’enny-poll oi 
the eadern divifinn, were dcliveicd. to him to be divided according 
to the diukrent walks of the letter-carriers, and t'lat be did not 
deiiv-.r the letter tlic I'nbjcdL of the indiflrncnt to the; letter-carrier 
within wliofe walk the perlbn lived to whom it was dirciiled ; that 
lie a!tervva:ds oiicned it, and tocj; out of it a check or drift or 


1803 . 
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'I h it r O.io’i prov’iif^, Jf any 1 nr to f:r' hy i^if i'Of', »ry !r‘rirr or pac- 

j C'f-'n wr>rtilorvtf ih-iil rob any mail of jny j kcr, he fRj!! t c ■' 7 H loity wiihuut 
leuer or paik.t.-i, b.ig, tT mail of 1 c::its, or i bpn^fic < l ;J.‘;hc‘ur:h fuch loijbcry, 

Aull anti uke frani or out of any ftjch nc;.!iiig, or fli‘»ii no: appear lo be :i 

jr.ail, or from or out of any bafj of Itaers- j takinj; irom ihr pcr(on,(^: t ni ic , 

Ant or C(‘n‘'t yr(l ov the poll, or frooi or o*'t ■ or in any dwelling • houf^, LV. ar.d atfijou. i? 
•of any pv il- »riKe or boule or place lor tl?c I it fhouK) not appear ih.t:; ary n.;;/. ^ xv t: pu: 
or delivery cf IttliTi or pavikcb Tent i in fcEir.'" 

VoL. 111. 4^1 
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200/. on ilic iilratford Place drawn on undamped paper by 
a pel (on living above 30 miles from Stratford Place. » 

It was objected for the prifoner that this draft being on un- 
damped paper could not be received in evidence as a medium to 
fliew that the prifoner bad dolen the letter. But the Court over- 
ruled the objedtion, being of opinion that tlic draft, though un- 
damped, might be received in evidence for collateral purpofes, 
though not for the piirpofe of recovering the money contained in 
it. But the Court entertained doubts whether the 2d feidlon of 
the 7 Geo. 3. c. 50. applied to fervants of the pod-office, againd 
whofe niifcondu6l: the fird fedtion of that a£t was intended to 
guard, and from which it m.iy be inferred tliat the Icgiflaturc did 
not conceive that the embezzling a letter by thefe fervants was a 
larceny. 

The c?fe was argued before the Judges [abjente Lord Eldon C. J.) 
on Saturday the 2d of 3 .bay iSot. 

Knapp for the prifoner. This indidment is framed on the 2d 
fedion of the y Geo. c. §0.^ and it will be nccedary for me to 
contend that this fedion does not extend to the prifoner, hecaufe he 
was a perfon employed in thepod- office as a charge-taker and letter- 
carrier. In the condrudion of penal flatutes all the claufes in the fame 
datute, and all the datutes in pari materia mull be taken together. 
In the 5 Geo. 3. c. 25. / 17. 19. ^ 20. provifions fimilar to thofe 
contained in the two nrd fedions of the 7 Geo. 3. c. 50. arc confined 
to perfons employed in the pod-office: and the third fedion of the 
7 Geo. 3. again takes notice of perfons emjdoyed in the pod-ofiice, 
and provides againd their dedroying any letter for which they 
have received the podage. The words, therefore, “ any perfon or 
perfons whatfoever,” contained in the 2d fedion of the 7 Geo. 3., 
can only be coadrued to extend to perfons not employed in the 
pod-office. In Rck v. Skutt^ Leach's Crown Caf. 124. ed. 3 ., it 
was doubted whether an embezzlement by a fervant would amount 
to larceny; and indeed the 39 Geo. 3. c. {fj., which was made to 
proted maders againd embezzlements by their clerks or fervants, 
was pafTed on a doubt fuppofed to be entertained by the Judges in 
Rex v. Bazelcy^ Leach's Crown Caf 973. ed. 3. whether the prifoner, 
being employed as a fervant, was guilty of a larcony in embezzling 
money delivered to him for his mader. Now in this cafe the pri- 
foner had a pofleffion by delivery to him as a fervant, and he is 

7 not 
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not charged with embezzling but with dealing. \ Heath J. There 1803. 
never was any doubt amongll the Judges in Bazel(‘y\ call- wiietber 
a Tcrvant,as Inch, might not be guilty of larceny ; but the dilu..ulty 
there, and upon which the decifion proceeded, was, that the money 
being paitl to the fervant for the mader, was taken by the fonner 
before it ever came to the podeflion of the latter by being put into 
the till.] In Rex v. Wakey Leach's Crown Caf 33. cd. 3. was 
determined not to be felony in a cafiiier of the Bank to embezzle 
an h/h’ia bond. The report of Siutl'$ cafe is very inaccurate 
for it appears upon inquiry that the words “ being a perfon em- 
ployed in the General Pod-oirice” were not inferted in (he indict - 
ment, as dated in the report ; but that the indiclmcnt was general, 

“ for that he did deal and take from the General I’od-odiee one let- 
ter, isfr. againd the form of the datute and in fome of the counts 
of (lie indidment there was an averment that the /aid letter 
was of the value of jx. That cafe, therefore, is precifcly 

fimilar to the prefent ; (luce the indidment was founded on the 
2d fedion of the 7 Geo. 3. c. 50. : and it appearing in evidence 
that the prifoner, at the time when the oflence was committed, 
was a foitcr of letters in the pod-oflicc, it was ohjeded that 
the cafe w’as not within the ad, to which the Court affented. 

In this cafe indeed, the letter not having been alleged to be of 
any value or the property of any perfon, the offence charged does 
not ayaount to dealing : for according to the dodrine of The King 
V. PhipoCy 2 Lcachy 774. the prifoner could not be convided of 
larceny for dealing a mere piece of paper, as the letter in the 
prefent cafe is. [Lawrence J. obferved, that in Mrs. Phipoc's 
cafe the Judges only decided that the compelling a man by threats 
to draw a promidbry note was not a felony.] 

Hbbott on the part of the Crown. The obfervation on the form 
of the indidment arifes from that ufed in R. v. Skutt: but it is to 
be obferved that the apparent reafon why value was charged in 
that indidment was, that the letter did adually contain 5X. ^d. 

Of late years it has been the uniform pradice in profecutions of 
this kind to omit any allegation either of value or property : and 
indeed a letter as fuch can be of no value. The fubdantial objec- 
tion depends upon the true condrudion of the datute. The id 
ledion of the 7 Geo. 3. c. 50. provides for certain fpecific offences 
committed by perfons of a particular defeription, viz, the officers 

of 
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1803. oi ihe pcjll'oflicc ; and that without any. regard to the place at 
i'^IiTkTno which the o8en.ce is committed. Then the 2d feAion provides 

PooLEY for another dais of uffences committed not by any particular de- 
i’ciiption cf'pcrfons, but by any perion or perfons whatfoever. If 
tiic argurufut w'hich has been ui'ed in favour of the prifoner be 
I'ucccfsful, that the vvordvS “ any perfons whatfoever” are to be fo rc- 
llraiotd as to exclude the particular perfons clefcribed in the ift fec- 
tion of the ad, it will follow that an officer of the poft-office robbing 
the mail upon the highway could not be convided under this 2d 
k'dion, w hich provides for that ofi'ence. But it has been contended, 
that the taking a letter by a perfon entrufted with the poffeffion of 
it, is not a dealing by icafou of the trull. Now' it is true, that in 
common cafes a bailee would not be guilty of larceny. But the 
perfons employed in the poft-office are not the fervants of the in- 
dividuals to whom the letters belong, but the fervants of the Crown. 
This appears from the cafe of Wbitjield v. Lord le Defpenfer^ Cowp. 
754, where it was held that the Poftmafter General was not liable 
•as a common carrier, being the fervant of the public. The cafe of 
iicTt V. Watte therefore is not applicable to ihc prdent, the prifoner 
there having been the fervant of a private corporation in which the 
pro[>eriy of the bond was vefted. Befides, the truft repofed in the- 
prifoner in this cafe did not extend to taking the letter out of the 
•office, it having been Ids bufinefs to deliver it in the office to the 
perfun to w'hofe walk it belonged. His pofleffion of th* letter 
was fpecial and qualified, and refembled the pofleffion which a 
butler has in the plate or a ffiepherd in the fheep of his matter, 
who arc guilty of larceny if they take the property entrutted to 
them ; 1 IT. P. C. 305. ; or that of a confidential clerk, who takes 
a bill of exchange from the counting-houfe of his matter and re- 
ceives the money. Rex v. Chipcbacc^ 2 Lcacby Crown Caf. 805. 
ed. 3. It is clear that the offence committed in this cafe is within 
the meaning of the 7 Geo. 3. c. 30. f. 2. ; and indeed if it be not, 
tins confequence will follow, that the perfons who have the greateft 
opportunity of committing the crime which the legiflature meant 
10 prevent, will not be fubjcdl to any puniffiment for fo doing, 
fince very few perfons but thofe employed in the poft-office have 
any opport unity of flealing any letter out of it. With refpeifl to 
cafe, the point does not feem to have been fairly before the 
^dges j for, according to the report, tlie caie was treated as arifmg 
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upon the ifl feftionof dicilatute^ whereas it appears from the 
indidment to have been founded on the 2d. 

The opinion of the Judges was never publicly communicated j 
but the prifoner was detained in cuftody until the loth July lafl;, 
when he was pardoned and difeharged. 


3*9 

1803. 

The King 
P oOI.fiY, 


Decker v. Thomson. 


26th. 


^His was a rule calling on the Plaintiff to fliew caufe why the 
judgment ligned (hould not be fet alide for irregularity. 

A rule to plead having been given on the 30th of the time 
for pleading expired on the 3d oijuly. On the 6th of the fame 
month, the Plaintiff not then having ligned judgment, an appli- 
cation was made to the Court by the Defendant to ftay proceedings 
until the Plaintiff Ihould give fecurity for cofts to be approved by 
the prothonotary. This application was oppofed in the firft inftance 
and granted by the Court : but on the fame day, before any rule 
was drawn up, the Plaintiff gave fecurity, which was accepted 
by the Defendant, immediately after which the Plaintiff figned 


If after the 
time for 
pleading is 
out, bi^t be- 
fore judg. 
.ment figoed 
by the De- 
fendant, the 
Court on hit 
applioition 
ftay proceed* 
ingt till the 
PlajntiiFgiire 
fecurity for 
cofts, to be 
approved by 
the protho- 
notary, the 
PUintifF, 


judgment. 

Shepherd Serjt. fhewed caufe, and contended that as the* time 
for pleading was out before the application to the Court, and 
the Defendant had waved the prothonotary ’s approbation by 
accepting the fecurity, the Plaintiff was at liberty to fign judgment 
as loon as he had complied with the order of the Court. 

.Bejl Serjt. contra. 

Lord Alvanley Ch. J. The Court having made an order that 


though he 
give fecurity 
inftanttr^ 
which ia ac- 
cepted by the 
Defendant, ia 
not at liberty 
to fign judg* 
fucnc before 
the opening 
of ihe (.fiice 
on the nCAC 
morning. 


the Plaintiff fhould not proceed until he had given fecurity, it was 
not competent to him to do the act, and fign judgment uno fiatu. 

Ch AMBRE J. -He ought to have waited till the opening of the 
office on the next morning. 


Ber Curiam^ 


. Rule abfolute ((?), 


(a) Tt'^hni'bMn held that judgment may be out. HifftrmaK v. Lattgelle, «Kt0, vol. a. 
'be figned immediately after the delivery of 363, 
a bill of particular?^ if the time for pleading 
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J . , the gene# 
jal a^ent in 
LoudoH of B» 
4ind Co. a . 
houfe at Pa^ 
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that C. thcre- 
iore had no 
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Le EDfi and Another v. W ri g h t. 

ROVER for goods. The caufc was tried before Lord 'Ahaiiky 
Gh. J. at the G«//fl^Z>^j//SittTngs after laft term, when it appeared 
that the goods in queftion were purchafed of the Plaintiffs ni Man- 
cbejler hy one Moijp-ron (who was the general agent in London of 
the houfe of Lc G^and and Co. of Paris) iti the name iS that 
houfe ; that by* ilf o^ro«’s direi^ions the goods were fent for him 
to the houfe of the Defendant in London^ who was a pacher, and 
arrived there on the 3d of Scptemler 1802 ; that upon their arrival 
there MoiJ'eron came to the Defendant’s houfe and had foine of the 
goods unjiacked and fent away, and the remainder repacked ; that 
on the yih of Scplember^ while the goods fo repacked remained in 
the houfe of the Defendant, news arrived that the houfe of Le 
Grand and Go. at Paris had failed ; upon which the Plaintiffs ten- 
dered to the Defendant his charges upon the goods and required 
that they thould be delivered up to them. It alfo appeared that 
Mot/feron had a general power either to fend the goods to Le 
Grand and Co. at Paris ^ or to Holland^ Germany^ or fuch other 
market as he Should think moft beneficial. A verdid was found 
for llie Defendant. 

Bcjl Serjt. now moved for a new trial, infilling that the goods, 
while in the hands of the Defendant, were Hill in tranftlu^ and con- 
fcquently that the Plaintiffs were entitled to recover them. He 
referred to Hunt v. Wardy cited in lUlis v. Htint^ 3 P. R. 467., 
where good.s fent hy order of the vendee to a packer were held to 
be in iranfitu^ the packer being confidered as a middle man be- 
tween (he vendor and vendee ; alfo to Stokes v. La Riviere^ cited 
in the fame cafe, p. 466., and Hoijl v. Pownaly 1 Ffp^ H P. Cajl 
p. 240., to ftiew that goods mull be confidered in tranfitu till they 
arrive at their ultimate place of deflinatipn, and to liodgjoa v. Zojr, 
7 P. R. 44c. 

Lord Alvanley Ch. J. Thefe goods were not fent to the 
Defendant to he delivered by him to the houfe of Le Grand and 
Co. at Paris^ but they were fent to Moijferon^ the agent of that 
houfe in London^ and wero there to await his dilpofaJ, he being in- 
veiled with authority to fend them to fuch market as he Ihould think 
tnoR^«dvifeahJe. The goods, therefore, were received by the De- 
fendant, 
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iendant, not on the account of Ye Grand Co., but on that of 1803. 

Moijferon. The delivery to the Defendant was clearly a delivery 'XTebT^ 
Xo Moijfcron^ althougl) the goods were intended for exportation ; a"*! 
and indeed his conduct fliews that they were fo confidered, fince, W<iiGHr. 
after their arrival at the Defendant’s houfe, he ordered fome to l)e 
-unpacked and fent away, and tlie remainder to he repacked. None 
of the cafes cited, therefore, apply to the prefent. Indeed Mo'^Jferon 
miglit, if he had fo pleafed, have made L.ondtn the place of their 
ultimate defiination, and difpofed of the goods there. 

HicATii, Rooke, and Ghambue Js. concurring: 

Be{l took nothing I)y his ntotion. 


Fulwood Annis. .7«. 28th. 

T in s was a rule to fliew caufe why the Court fliould not The Court of 

^ - ^ C. fl.refufcd 

amend the tcjfe of a writ of feire facias againft bail: there to amend a 
were fifteen days between Xhc tejle and return, but the former bore '^g^inflTaa. 
date before the writ ca.fa. 

Lord ALVAivLia' Ch. J. The power of amending writs of feire 
facias againft bail is certainly diferetionary : but the Court in the 
exercife of their diferetion do not think proper to cure any irregu- 
larities of which the bail are entitled to take advantage \a). 

Rule difeharged 

Yaiigban Serjt. for the PlaintiflF. 

Shepherd Serjt. for the Defendant. 

(n) In Perkim v. Petit, ant:, vol. 2. (i) In addinon to (he cafes cited in Per- 

p. 7.7^. (he Court intimated that in future Pettit, to Iheiv that amendment* are 

amendments of this kind would be allowed, not to be allowed in cafes of bail, fee Grej^ 
though they did not think proper to allow v. Jfff^rjon, z i'/r. 1105. 
the amendment prayed in that cafe. 


Arbuckle and Another, Affignecs of Henry Poole, Clerk, an Fi.h.ii. 
iufolvent Debtor, v. Cowtan. 

^ ssvMPsiT for the ufe and occupation of the vicarage houfe, Theprofitsof 

, • 1 • 1 r a*' 

gardetii orchard, and glebe land, and all the vicarial tithes of cal benefice 
the vicarage of the parifli and parifli church of Hernhill in the fnih^nf-*^* 

r . fignecs under 

county or K,Ctltn gn infoivcnt 

This caufe came on to be tried at the Wcjlminjler Sittings in 
Eafer term laft before Lord Jlvanky Cb, J. purfuant to a decree 

C of v^nt. 
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of the Court of Chancery of the' 14th of July 1801, A verdid 
was found for the Plaintiffs, damages 337/. 16/. fubjed to the 
opinion of the Court upon the following cafe : 

By articles of agreement in writing, dated the 17th day of March 
1783, between the Rev. Henry Poole clerk, then and ftill being vicar 
of the parvfli of Hernbill in the county of Kent of the one part, and 
the above named Defendant of the other part, it was agreed that 
from Micbaelmas 1 7S4 the faid Henry Pooky in confideration of the 
faid Defendant paying him 90/. a-year on or before the loth of 
Decembery and 30 1 . a-year to the curate, in two payments, viz. 
on the 9th of February and 9th Augufiy and one guinea to the 
widows of clergymen in Kertty and lyx. in part of the tenths and 
the land-tax and parochial rates, fhould inveft the faid Defendant* 
with every claim he had as vicar of Hembill aforefaid, on the feve- 
ral occupiers of lands, wood, fruit, together with the vicarage 
houfe, garden, orchard, and glebe land, except all furpHce fees and 
church-yard dues ; but with provifo that necelTary repairs to the 
vicarage houfe, barn, liable, and fences of the yard, and garden 
gates and ftiles Ihould be at the cofts and charges of the laid Henry 
Pooky as well as any land-tax or poor’s rates other than what the 
faid vicarage was then charged with ; and that the faid Defendant 
Ihould fuffer m&John Groombridge the then tenant of the vicarage 
houfe to continue as long as he paid the yearly rent of 8/. ; and 
that the faid agreement Ihould continue umil cither of the parties 
thereto Ihould give notice to the contrary three months at lea ft 
before Mtchaehmsy at which time of the year and no other the faid 
agreement fliould ccafe and determine. By virtue of this agree- 
ment the Defendant on the 17th day of March 1785 aforefaid 
entered upon the faid premifes in the faid agreement mentioned, 
and hath continued from thence hitherto to hold and enjoy the 
fame under and by virtue of the faid agreement, and hath duly 
performed the faid agreement in all things therein contained on his 
part to be done up to Micbaelmas 1 797. On the 3d day of 
her 1797, the faid Henry Poole being a prifoner in the cuftody of 
the warden of his Majefty’s prifon of the Fleety at the fuit of divers 
perfons, for debts amounting in the v»bole to a lefs fum than 
1200/,, and being entitled to the benefit of the a& of parliament 
paffed in the 37th year of his prefent Majefty’s reign, intitled, “ An 
a£k for the relief of certain infolvent debtors,” he the faid Henry 

4 JPoole 
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Poole was on the faid 3d ^tuyoiOEfober 1 797, at the General Quarter 
Seflions of the peace for the city oi London duly difcharged from 
his faid imprifonment by virtue of the faid ad, and did then and 
there deliver in a fchedule of his real and perfonal eftate according 
to the diredions of the faid ad, in which fchedule the fakl Henry 
Pools did (amongft other particulars of his eftate and effeds) infert 
the following article, vixi. “ The vicarage of Hernhillvsx Kent^ the 
tithes of which have been paid to me \.o Michaelmas 1796, which I 
liave applied for the fupport of myfelf and family.” By a deed-poll 
-dated the loth day oi February 1798, William Rix Efquire then 
being clerk of the peace for the city of ZjOtidan, did by virtue of the 
faid adtiflign and convey all and fingular the eftate and eSeds of 
the faid Henry Poole to the abovenamed Plaintiffs, in truft, for the 
benefit of themfelves and the reft of the creditors of the faid Henry 
Poole. On the tith of May 1795 the faid Henry Poole was di- 
reded by the Archbifhop of Canterbury to augment the curate’s 
falary from 30/. to cj/ a year, whereupon the faid Defendant was 
requefted to pay the additional 5/., and to dedud it from the 90/. 
annual rent ; fo that the net rent payable by the faid Defendant 
from Michaelmas 1797 was 85/. a-yearonly. The queftion referved 
for the opinion of the Court vras. Whether under the circumftances 
above ftated the Plaintiffs were entitled to recover any, and what 
fum of money from the Defendant in this adion ? If the Court 
fhould be of opinion that the Plaintiffs were entitled to recover any 
fum of money from the Defendant, a verdid to be entered for the 
Plaintiffs for that fum, fubjed to the further diredions of the Court 
of Chancery. If on the contrary the Court Ihould be of opinion 
that the Plaintiffs were not entitled to recover any thing in this 
adion, then a verdid to be entered for the Defendant, fubjed as 
aforefaid. 

Marjlsall Serjt. for the Plaintiffs. The queftion for the opinion 
of the Court is, Whether the profits of the vicarage, which has 
been alfigned for tlie benefit of the ihfolvent’s creditors, do or do not 
pafs under that aflignment ? No exprefs decifion upon this fubjed 
is to be found, but the words of the aftignment being fulficiently 
comprehenfive to pafs every fpecies of property to which the in- 
folvent was entitled, muft neceffirily be held to include this parti- 
cular property. The revenues of a clergyman have never been 
deemed a mere ftipend for the performance of a duty, but confti- 
Vol'. III. 4 O tute 
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tute a freehold ; and it is on that account that executions have been 
allowed againft this fpecies of property for the recovery of debts. 
Sir Edward Coke in a InJI. 47a. fays, If the (heriif return that the 
Defendant h edericuset benejiaatus nullum babens lakumfeodum^ the 
Plaintilf ftall have a writ to the bifliop to levy de bonis ecclejiq/licis; 
who thereupon appoints fequeilrators, and fufficient Ijcing referred 
to ferve the cure, the remainder is taken under the execution. It 
is quite dear that a cleigyman may be a bankrupt, and if fo, the 
fruits of his benefice nmft pafs to his allignees. In the cafe ex 
parti Meymot, i Atk. 196. where it was contefted whether a clergy- 
man could become a bankrupt. Lord Hardwicke^ in confidering the 
ohjeftion, though he does not exprefsly decide whether a benefice 
would pafs to the afiignees, feems to think that it would. He fays, 
** To be (tire there are in the bankrupt ads no words' that relate 
merely to ecctefiaftical edates, and therefore it is faid, if the whole 
living is feixed it may prevent ferving the cure. But I do not 
know that this would be the confequence.” His lordlhip then re- 
fers to the fpecial execution at law de bonis eccleftajlicis ; and adds, 

I do not fee, but I give no opinion, why the fame method may 
not be followed under a commifiion of bankruptcy, for it does not 
appear to me that this would fuperfede the bilhop's authority.'* 
If the cafe of Flarty v. Odlum^ ^ T. R. 68 1. be relied upon, where 
it was decided that the half pay of an ofiicer could not be aifigned 
under an infolvent ad, it may be obi^ved that no two cafes can 
be more different, an officer having no certain intereft in his half 
pay, and not being able to maintain an adion for it, whereas a 
clergyman has a freehold in his Jiving. It is to be recolleded allb 
that it has been the conftant pradice for clergymen to make provi- 
fion for their families by ratfiog annuities upon their livings, 
which they could not do, if they had not the power of affigning 
their interefi: in their livings : and if a clergyman himfelf can affign 
his living, there is no reafon why it fhould not pafs under the af- 
fignment of the law. 

Shepherd Serjt. for the Defendant. Although the fruits of a vicar- 
age are liable to the payment of the debts of the vicar when fequef> 
tration is granted by the bifhop, yet they do not pafs under this fort 
of flatute execution. It is clear that, notwithftanding the general 
words of the affigntnent, there are fome things which do not pafs : 
fuch as the hall pay of an officer, as was decided in jFZarfy Vi Odium* 

The 
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The agreement made between the vicar and the Defendant can make 
no diiference in the cafe ; for if fuch a leafe or agreement were 
aflignabk the vicar might diveft himfeif of all the benefit arlfing 
from his living, confequently all power of ferving the cure, 
which the law will not allow j for the revenues arifing from a vicar- 
age are intended for the purpofe of fupporting a vicar in the fer- 
vice of the church. By the i^FJiz c. to, all Icafes, gifts, grants, 
conveyances, feoffments, or eftates, made by fpiritual perfons for 
more than the term of at years or three lives, wl»creupon the ac- 
cuftomed yearly rent is referved, are void. It is true that the title 
of that adt and its provifions are framed as if made for the protec-r 
tion, not qf the fpiritual perfons themfelves, but of their fucceffors. 
But when we look at the 14 Eliz. c. 11.^15. which, after reciting 
that evil difpofed perfons had defrauded the true meaning of the 
13 Eliz. by entering into bonds and covenants to fuffer other per- 
fons to enjoy their livings, which bonds and covenants were not 
held tobrf leafes, it was enaded that all bonds, contrads, promifes, 
and covenants for the above purpofo Ihould only be of fuch force 
and validity as leafes made by the fame perfons. From this it ap- 
pears that the objed of the legiflature w'as to prevent ecclefiaftlcal 
perfons from charging their benefices except by leafe, referving the 
• accuffomed rent: and it Is clear that thefe provifions mud have 
been made with a view to proted ecclefiaftical perfons agalnft their 
own imprudence, and not merely to proted their fucceffors, who 
could not be charged by the bond or covenant of their predeceffor. 
The objed was not only to prevent dilapidations, but to fecure a 
proper revenue to ecclefiaftical perfons, with which they might 
fupport a becoming hofpitality. If a vicar be allowed to leafe, re- 
ferving a rent, and then to aflign the reverfion, it is the feme thing 
as if he were allowed to leafe without referving any rent whatever: 
confequently the vicar in this cafe could not himfeif have afligned 
this agreement to his creditors. Can it be contended, then, that 
under the infolvcnt ad that will pafs to his creditors which be could 
not have afligned to them ? It has always -been holden that nothing 
pafles under thofe ads but what the party himfeif could confiftently 
with the nature of his ihtereft and with public policy have tranf- 
ferred. On this principle proceeded the cafe of Elariy v. Odium, 
Nor will it make any difference that the infolvcnt has inferted this 
property ifli his fchedulc j for though he may have thought himfeif 
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1 803. bound by his oath to infert it, ftiil if it be that tot of property 
Akvvc^z which he could not aflign, it will not pafs. Where the execution 
and Anolher ggainft a bcncficc proceeds hdt on common prOcefs, but on a writ 
CowTAN. directed to the hiihop, thoie inconyeniencies which the legHlature 
has been ftudious to guard againR are prevented : for the bifhop 
in fequeftering has a right to dedudi a reafonable fum for the fup- 
ply of the cure, and likewife for the maintenance 6f the incum- 
bent arid his family, if he hath not otherwifc fufficient to maintain 
them. Bunt's EccL Law^ tit. Sequejlration^ vol. 3. p. 318. ed. 2. 
If it be urged that the infolvent himfelf has provided by his agree- 
ment for ferving the cure; it may be anlwcred, that the fcrvice of 
the cure is only one of the things to be provided for by Uie biflrop, 
who is atfo bound to take care both of the incumbent himfelf and 
of his family. With refpedl to the opinion fuppofed to have been 
esprefled by Lord Hardwicke in Ex parte Mtymot^ it is obfervable 
that when he fuggefts that a fpiritual preferment may poffibly be 
within the ftatutes of bankrupt, he exprefsly alfigns as a reafon 
that a writ may iffiie to the bifhop, and he may apportion a part 
to ferve the cure. 

Cur, adv, vuU, 

On this day the opinion of the Court was delivered by 
Lord Alvanley C. J. With refpefl to alJ fums of money 
which had become due to the infolvent at the time w’hen he took 
the benefit of the infolvent adl, it is admitted that the Plaintiffs are 
entitled to recover. Unqueftionably every right and intereft in 
pofTeffion, which had veiled i^the infolvent previous to the paffing 
of the 37th oiGeo. 3. c, 112., was by that ad immediately tranf- 
ferred to thfe affignees; and whatever adion might have been 
brought by the infolvent, may be maintained by the affignees. So 
long as the Defendant continued in the occupation of the vicarage, 
he was liable to the payment of the ilipulated fum ; as far, there- 
fore, as the adion extends to the arrears which were due at the 
time when the infolvent took the benefit of the ad, the claim of 
the affignees may be maintained. Suppofing a commiffion of 
bankrupt to extend to perfqns in holy orders. Hill the queflion will 
be, Whether the affignees under this infdycnt ad have fucceeded 
to the rights of the infolvent in all the revenues of the church of 
which he was vicar ? for it is impoffible to ednteUd that they are en- 
-titled under the agreement^ witbout iiro cohtcbdfpg that if thm 

■ ’ ;been 
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b(^n no agreement ^ey would have been in the fame fituation as 4803. 
the vicar himfel^ and vrould have been entitled to demand from 
the poiTeffors of the glebe>lands and from the terre-tenants of the w*! Aoorter 
parilh the rent and tithes due to the vicar of Hembill^ In (hort, CowTAir. 
it ihuil be argued, that although the infolvent a£l does not exp^fsly 
make the aflignees vicars, yet that it invefts them with all the 
ecclefiaftical rights of the vicar. It is material to coniider bow 


the common law Rood with refpe^ to the rights with which cre- 
ditors of perfons in holy orders and beneficejd clerks were cloathed. 
No one is ignorant that at common law land could not be taken 
into the hands of the creditor himfelf } the profits only could be 
taken by a writ of kvari faciat diredled to the fheriff, who was 
thereby empowered to levy the profits arifing from timeXo time 
for the benefit of the creditor. The common law was extremely 
jealous of obtruding any new tenant on the lord ; it did not allow, 
therefore, any pofieffion to be taken under the /ev<iri facias ^ 
only the profits to be levied. By the ftatute of Weftnt. 2., which 
gave the writ of ekgit^ an alteration was introduced in this refped. 
By that ad the creditor was permitted to make ufe of a procefs by 
which he was put into pofielfion of the land itfelf. At all times, 
however, the king was entitled to take pofTellion under an extent, 
for the objedion to changing the tenant did not apply to the cafe 
of the king. His right was independent of the ftatute of Wefra, a.; 
but it muft not be forgotten that while the common law remained 
unaltered the king never claimed any authority to take pofielfion of 
ecclefiaftical rights or dues by the hands of his own minifters the 
Iherifts. He was always obliged to have recourfe to a writ to the 
h i (h op, under which the lands were fequeftered. Under that writ 
pofiefiion was not given, but the ordinary was bound to take care 
that out of the revenues «f the church the duties of the church 
fiiould be provided for. We find in 2 //j/?. p.4. that Lord Coke 
fays, ** if a perfon be bound in a recognizance in the Chancery, or 
in any other court, and he pay not the fum at the day, by the 
common law if the perfon had nothing but ecclefiaftical goods the 
recognizee could not have had a levari facias to the Iheriff to levy 
the fame of thofe goods, hut the writ ought to be direded to the 
biflaop of the diocefe to levy the fame of his ecclefiaftical goods,” 
In Gilbert on ExecutiottSyp, 40. it is faid, ** elegit docs not lie of the 


glebe belonging to the parfishage or vicarage, nor to the church-yard; 
for tHefe zre e&ch folum Deo confecratum y and for riiis is cited 
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iSoj- Fitts' Rep, 307. where the fame d^rine is laid down ; aHid alio that 
Atji^KfcE capias or ^eri facias cm iflue againft a clerk if it appears that he 
and Anotiw pq but only a levari facias to the biihop. yeniwsTefcT$ 

^owT*«. to twoeafe^ from the Year-books, v/z. and 2i£</4.45. 

We have therefore complete authority for faying, that at common 
Jaw no procefs ever iflued to a ^eriff to levy on ecclefiaftical pro- 
perty the debt due in an adtion, and (Albert is well warranted in 
iaying that no elegit lies. Sir Wm, Blackjioni in the 3d volume of 
the Commentaries, 41S. gives an account of the writ of fequef- 
oration to thebilhop of the diocefe, which he fays is in the nature 
of a levari ox fieri facias to levy the debt and damages de bonis rr- 
alefiajlicisy which are not to be touched by lay hands. The fame 
4»ccount is given of the writ xis Burns EccL Lau\ tit. Sequefiralion, 
There has been much argument refpeding the power which a 
clergyman had over his own benefice. It has never been con- 
tended however that a parfon was ever feifed in fee, he had only 
a qualified right in his living, and at common law could make no 
leafe to bind his fucceflor, un-efs confirmed by the patron ahd or- 
dinary. In the reigns of Hen. 8. and Eii%. feveral ftatutes were 
pafled introducing further reftridlions with refpcdt to the power of 
ecclefiaftics over their benefices. Until the 13 Eliz. c. 20. they all 
appear to have been made for the benefit of the lucccflor : fo great 
was the anxiety of the legiflatqre however tO| pi%vent ecclefiaftics 
from divefling their own rights, that the ftatute of 13 Eli%, c. 20. 
explained by 18 ^iz. c. ii. empowers the n to take advantage of 
their own non-refidence to defeat leafes made by themfelves. Such 
has been determined to be the efted of that ftatute in the late cafe 
of Frogmorton A. Fleming v. Scotty 2 Eaji 467. It is now clearly 
eftabliflied that the half pay of an officer is not affignable, and un- 
queftionably any falary paid for the performance of a public duty 
ought not to be perverted to other ufevtlran thofe for which it is 
intetwied. Notwithftanding thb cafe of Stcuart y. Tucker (a), in 
which it was held that the half pay of an officer was affignable in 
equity, it was exprefsly decided in i%ir/y v. Odium that it was not 
affignable at all, which decifion mCt with general approbation. 
This dodtrine is very analogous to that which has been adopted with 
reCpedl to ecclefiaftics ; the fame policy is applicable to both cafes . 
Having cotffidered in what maniier debts might be enforced againft 
«cclefiaffics at common law^ T#|li how cohftdet whether the ftatutes 
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fel^ive to bankrupts and itifolvents have introduced any aiterat^n 1 803. 
in this reCpedi; That a private creditor fljould be able to avail .“77 
hitnielf of a writ of fequeftration for the purpofe of /atisfying bis «'*6‘i»er 
debt out of the benefice of a clergyman, and yet that where the Cowtak. 
legiflature has vefted the whole property of the debtor in alfignees 
for the benefit of the, creditors in general, thofe alfignees Ihould not 
have any power to affedt his benefice, would certainly be an 
anomaly in the law. Whether there be any means of obviating 
this anomaly I will not pretend to fay. Lord Hardwicke^ in the 
cafe ex parte Meymott^ abfiains from laying down decifively in what 
manner the claims of the alfignees upon fuch property might be 
made available. He feems however to think that in a writ to the 
bilhop the alfignees might have the fame remedy as any other cre- 
ditor. But he never hints at an idea that they could take pofiellion 
of the benefice in the fame manner as they might of lay property. 

The only queftion in that cafe was, whether a clergyman could be 
made a bankrupt. Mr. Wilbraham in arguing for the negative in- 
filled that his living could not be affigned by the commifllon, for 
that the alfignees mult take all or none; and if they took all, no- 
thing would be left to provide for the fervice of the cure. Lord 
Hardwicke^ who inclined to think that a clergyman might be a 
bankrupt, after .noticing this objedlion, and Hating the common 
law rule with refpedl to fequeftration, (ays, I do not fee, (but I 
give no opinion) why the fame method may not be followed un- 
der the commillion of bankruptcy, for it does not appear to me 
that this would fuperfede the bilhop’s authority.” As a long time 
has elapfed fince this opinion was thrown out, during which fome 
clergymen muft probably have rendered themfelves obnoxious to 
commilfions of bankrupt, I defired inquiries to be made refped- 
ing the mode of proceeding adopted under thole commilfions. 

But thefe inquiries have not produced any inftance in which pro- 
ceedings againft a benefice have taken place., Nor lhall I under- 
take to point out in what manner, the alfignees in this cafe muft 
proceed. But although there may be difficulties in the mode of 
proceeding, we are not therefore to hold that the nature of the 
property which a clergyman has in his.benefice is changed hy the 
operation of an infolvent ad, or that the alfignees under fiich an 
ad will he entitled to (demand and receive ecclefiaftical; dues. The 
agreement in this cafe is a mere letter of attorney given by the 
clergyman to the Defendant. If tlus agreement could be deemed 
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atiafe, it would be void lipoa the face of it. It ^u!d bO OiAft 
on the parlbnage houlet with a covenant that the liew tenant IhOtild 
occupy ; this would be felo de fe. Whatever advantage niight be 
derived through the intervention of the ordinary^ 1 am of opinion 
that by no conveyance of the party himfeif could he diveft him- 
felf of his benefice. The fame reafons which have induced the 
common law to prevent execution againft a benefice by the hands 
of the king’s civil minifiers, may be urged with equal force againft 
the action now brought by the aflignees. We are therefore of 
opinion that the adion is not maintainable fo far as it relates to the 
rent which has accrued fubfequent to the allignment under the 
infolvent adi. 

Per Curiam. Verdi£t to be entered for the Defendant. 

^ A 


Fti. 3d, 


Stratton and Another v. Savignac. 


A replication 
to a plfa of 
tender, Iht- 
ing an ori« 
ginal writ 
iued out and 
returned be- 
fore the ten- 
dcr, but not 
proceeded 
upon, and 
then a ad 
original writ 
fued out after 
the tender 
and proceed- 
ed upon, but 
uncon nedlfd 
with the ift 
writ, is no 
anfwer to the 
p!ea« 


JNDEBitATVS ajfumpjit for work and labour, goods fold and de- 
livered, money lent and advanced, paid, laid out, and expended, 
had and received, and on an account dated. 

The Defendant pleaded non ajfumpjit as to all but 9/. 15 r. 4^.; 
and as to that fum he pleaded that ** from the time of making the 
feveral promifes and undertakings in the declaration mentioned he 
always hitherto was and ftill is ready to pay the fame to the Plain- 
tiffs ; and before the fuing out the original writ of the Plaintiffs, to 
wit, on i nh February iBoZt ity tendered and offered to pay 
the fame to the Plaintiffs, which they refufed to receive and the 
Defendant brought the faid 9/. 15/. 4^. into court. 

The Plaintiffs replied, that ** as to 9/, 15 j. parcel, 
pracludi non from recovering more and greater damages than the 
faid 9 /. \Js. 4^. in that behalf, becaufe they fay, that' after the 
making of the faid promifes and undertakings in the faid declara- 
tion mentioned as to the faid y /. 15 jr. 4<f., (that is to fay) on the 
25th day cd January i8o2, at, cS^f. they the faid, Plaintiffs for the 
recovery of their damages by them fuftained by reafon of the non- 
performance of the faid feveral promifes and undertakings in the 
faid deciaration mentioned, as well as to the faid futn of 9 /. 15 /. 
4 parcel, ^c, as utherwife,caufed to be fued and profecuted out 
of the Court of our Lprd his Cfianceiry, (the faid Court 

then being held at Wefimr^er *m i\xt of a cer- 

tain writ of our Lord the King^ cdmmonly called a writ of quart 
^ ^ . i- claujum 
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dmfum Ugainfl; the; fa’ul Defendant, dire)£led to the iheriff of iSoj. 

MuUUtfcx^yyj iaid;^rit pur faief Lord the King commanded st«at^n 

the Iheriff of M^45/?»r that if the faid Plaintiffs Ihould give him 

fecurity to profecute their fuit, then the flieriff oi Middlefex Ihould Saviohac. 

put by furcty and fafe pledges the faid Defendant that be (hould 

be before our faid Lord the King’s juftices at Wejlminjler in 

days of the Purification of the Bleffed Mary then next, to ihew 

why with force and arnts be broke the clofe of the faid Plaintiffs 

at Wefiminjler^ and did them other Wrongs, to the great damage of 

the Plaintiffs, and againfl; the peace of pur faid Lord the King j 

and that the faid (lieriff ihoiild have there the namea.of the pledges 

and that writ. . At which day of the return of that writ, (that is to 

fay) in eight days of the Purification pf the Bleffed Afor/, in the 

4 ad year aforefaid, at WejlminJler xn the county of Midalefex^ (that 

is to fay) at London aforefaid, in the parilh and ward aforefaid, 

the Iheriff of Middl^Xy (to wit) W. JR. Efquire and R. A. C. 

Efquire then being (heriff of MiddlefeXy returned on the faid 
writ to the juftices of our Lord the Ring of the Bench at 
mlnfler^ that the faid Defendant in the faid writ named had not any 
thing in his bailiwick whereby he fliould be attached j wherefore 
the faid Plaintiffs for the purpofe aforefaid prayed another writ of 
bur Lord the King to be direded to the (heriff of Middkfex in 
form aforefaid. A»d it was granted them, And thereupon the 
faid Plaintiffs for the recovery of their damages aforefaid, afterwards, 

(to wit) on the i ^th day of April, in the year aforefaid^ at, ^e, 
aforefaid, cilufed to be fued and profecuted out of the faid Court of 
our Lord the King of his Chancery (the faid Cortrt then being held 
at Wejlmitifter aforefaid in the faid county of Middkfex') a certain 
other writ of our Lord the King, commonly called a writ of quare 
claufum fregit^ againft the faid Defendant, direded to the fheriffpf 
Middkfex f — ^(proceeding as with the former writ, and alleging 
that being fummoned upon this ad writ the Defendant appeared.) 

“ And the faid Plaintiffs further fay, that the faid feveral writs fo 
by them fued and profecuted as aforefaid againft: the faid Defend- 
ant, were fo by them fued and profecuted againft the faid Defend- 
ant with intent to implead the faid Defendant for the feveral caufes 
in the faid declaration in this behalf above fpecified, and to caufe 
and compel the faid Defendant to appear in the faid Court here in 
order that they the faid Plaintiffs migbi dedblte againft him for the 
VoL. HI. 4 0^ ? faid 
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1803* faid levera! caufea of adion in the iaid declaration menciooed, ac* 
cording to the courfe, cufiom^ and pr» 9 ;ice of the faid Court here. 
Md Anmiier in ptirfuanco of fuch their faid inten- 

Savickac. tion,. didf after fu.ch the faid appearance of the faid Defendant as 
aforefaid, declare thereupon and for the faid feveral caufea of adion 
in the faid declaration mentioned in manner and form aforefaid, 
and therein (amongft other things) for the faid fum of 9/. 15/. 
4 parcel, -Ssff., and for the damaging by them fudained on oc< 
cafion of the not performing the faid feveral promifes and under- 
takings in the faid declaration naentioned as to the faid 9/. i£s, 
^ And the faid Plainti^ further fay, that the faid Defendant 
did not at any time before the fuing forth of the faid firft-inen- 
tipned writ out of the faid Court of our faid Lord thp King of bis 
Chancery, in manner and for the caufe and purpofe aforefaid, 
tender or offer to pay to the faid Plaintiffs the faid fum of 9/. 
ijj. 4^., parcel, Es’e. And this, Wherefore, 

The Defendant rejoined, that “ true it is that the faid Defendant 
did not at any time before the fuing forth of the faid writ in the faid 
plea of the faid Plaintiffs above pleaded in reply firft mentioned, 
tender or offer to pay to the faid Plaintiffs the laid fum of 9 /. 15 r. 
4 cf., parcel, EsV. ; but the faid Defendant fays, that the faid De- 
fendant before the fuing out of the faid writ in the faid plea of the 
faid Plaintiffs above pleaded in reply, fecondly above mentioned, 
(to wit), on the faid 1 ith day of February ^ in jhe faid year of our 
Lord 1802, at, ^c, tendered and offered to pay to the faid Plain- 
tiffs the faid 9/. 15/. 4</., which faid 9/. 15/. the Piaintiffa 
then and there wholly refufed to receive from the faid Defendant. 
And this, Wherefore, 

To this there was a general demurrer, and joinder thefeln. 

Bayley in fupport of the demurrer, after citing the feveral 
cafes of Giles v, Hartis^ i Za/. Raym. 254. Sweetland v. Squire^ 
z&alk, 623. Clemens v. Reynolds ^ Say. i^. to iOiew that a plea 
of tender wluch does not allege that the Defei^ant was always from 
the time when the caufe of adton accrued ready to pay, is bad 
upon demurrer, was proceeding to argue that the firft writ of quare 
daufum fregit in thk cafe appearing to have been regularly fued out 
previous to the tender pleaded, the Defendants* rejoinder could not 
be fuftained. 

When Yi&e Court intermpted him by obfetving, that hoyrever 
regularly the firft writ was fued emt, ftiU U did it^ fp|)^ 

■' I ■ ■ ^ been 
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been properly continued («)> and ttferefore could not be conne£Ied iSoj. 
with the fecond writ foaa to avaiUhe Plaintiffs. St^^ttow 

Bay ley then urged, that merely fuing out procefs was a demand, “"** pother 
and confequently the tender was not good unlefs made previous to Saviokac, 
that demand. 

But The Court were clearly of opinion that the mere dreum- 
ftance of procefs food out was not fuificient, fince poffibly it might 
be for fbnve other caufe of adion, and if allowed to operate in the 
way contended for, would open i door to much inconvenience by 
enabling perfons to keep fiich procefs fecredy in their pockets 
’till fuch ftage of the pleadings as they fliould be difpofed to bring 
it forward. 

Per Curiam^ Judgment for the Defendant. 

Heywood Seijt. was to have argued ^ contra, 

^ («0 See t Id, Ry, 454. 


Pollard v. Sir RobRrt Herries Knt. 


Fth, 3d. 


HIS was an adion of offumpfit brought on a promilTory note, Ji. depofited 
. . 1* afomofmo. 

of which the following is a literal copy : rey sc the 


Brancbe d ■ 
c- — » 


Paris ce 20 Mai 179* 


P^ 1200 Tournois^ 


banking- 
houfe of 
in /or 

which B. 
gave him his 
note ** pay- 
able in Paris, 
or at the 


Bn face du Pont Royal. 

^ jours de vue pr^xe Je payer ai a V ordre de Monfeur choice of the 
John Carter Pollard la fomme de douze cents livres Tournois Union Bank 
avee rittterii convenu d raifon de trois pour cint par an., 
vakur regu comptant. 

Per proc",de Sir Robt. Herries. 

Prfenti et 

verifid Jamss Carey. 

— /el 7 

\ 4 n cours d^Ufance 
Paris. 


in Dovsr, or 
ar my ufual 
residence in 
London^ ac- 
cording to the 
courfepf ex- 
change upon 
Paris i'* after 
this note was 
given the di- 
rect courfe of 
exchange be- 
tween London 
and Paris 
cealed alto- 
gether> hav- 
ing been pre- 
vious to its 
total celTation 

•KtfemeW low? the note wm it « fobfeqnent period prefented for acceptance and payment at the refi- 
^rnee of R. in Lndtn, at which time there waa a circuitoiia eoerfe ol exchangh upon Pmt by way of Ham- 
a '£ that d* wat entitJed toireCover opon the note according to lech circoiioaa courfe of exchange 

»t «he iwi* when^^^^^^ 

Which 


Payable, comme dejfus, dans Paris, 
au chain dupofteur, dans Douvres 
d rUnion Bank, a dans Lpodres d 
man domicile ordinaire 


Ett regifirefol, 42 A. F. P. 


loth May 'gg. E. W. 
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Which promiiTory note was'thus tranllated t 

Paris ^ the 20th of May 1 79 1— For 1 200 livres Tournois. 
At feven days fight, according to agreement, 1 promife to pay to 
the order of Mx. yobn Carter Pollard the fum of twelve hundred 
Hvres Tourmisy with the intereft agreed for, ait the rate of three 
per cent, per annutfiy vilat ncivred dovcn. 


Payabl<; as above in Parity or,l By procuration of Sir Roht. Herries. 
at the choice of the bearer, at y antes Carey. 

the Bank in Devirr, or • , 

r 1 ri • r rPt^fcnted and verified 
at ray ufual refidence in Lon- 
don, according to the courfe * 7 * 

of exchange upon Paris. . 

The two firft counts of the declaration were upon the faid note. 
In the firft count the words au cours d’ufance fur Paris" were 


taken to mean “ according to the courfe of exchange upon Paris." 
In the fecond count thefe words were wholly omitted. The third 
count was upon an indebitatus ajfumpfit for the value of foreign 
money paid, laid out, and expended by the Plaintiff for the ufe of 
the Defendant. The fourth was for the value of foreign money lent 
and advanced by the Plaintiff to the Defendant. The fifth was for 
the value of foreign money had and received by the Defendant to 
the ufe of the Plaintiff. And the fixth was upon an account ftated 
between the Plaintiff and Defendant. To this declaration the De- 


fendant pleaded the general iffue, and paid into Court the fum of 
ri8/. upon the whole declaration generally. 

This caufe was tried before Lord Eldon Ch. J. and a fpecial jury 
at the Guildhall fittings after Hilary terra 1801, when a verdidt 
was found for the Plaintift’ for 40/. (u. lOfl'. damages, fubjeftto 


the opinion of the Court upon the following cafe : 

For a long time previous to the French revolution, and for fome 
time fubfequent to that period, the Defendant kept a bauking- 
houfe at Paris, into which many perfons on their travels were ac- 
cuftoraed to pay their money, for which they took promiffory notes 
fimilar in form to that which is the fubjedl of the prefeot adion. 
On the 20th oi May 1791 the Plaintiff paid into the Defendant’s 
banking- houfc at Parw iht hxm . i)i 1200 livres I’ournois in af- 
fignats, then the circulating medium of which were re- 
ceived at the Defendant’s laid! bankb^^ in calh, and for 

which the Haintiff rcsceived the above note. On the 

'..'4 ’ .t'oth 
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loth May 1791) the faid note was prefented for acceptance, and 1803. 
again on the 2oih of th^ fame month for payment in London^ at the 
ufual refidence of the defendant. When there was a courfe of *• 

exchange between iLsittfea and Farts it was regulated by the ecu br 
French crown of three livret Taurnoitf in (lerling pence; and 
when this exchange was at par the French crown was of the value 
of thirty pence fterling. At the time when the faid note was made 
and delivered to the Plaintiff there was a dired courfe of exchange 
between London and Paris at the rate of 24 pence fterling for the 
French crown. In the month of dugufl in the year 1793, in con- 
fequence of the war, the exchange fell fo low as four-pence far- 
thing for the French crOwn of three fivres Tournois^ and in the 
month of 05 'o^rr following it finally, clofed at nine-pence for the 
French crown. On the 20ih May 1799, the time when the faid 
note was prefented for payment in London^ as the war was ftill 
continuing between Great Britain and France^ there was no direfl 
courfe of exchange between London and Paris-, but there was 
then, and there ftill is, a circuitous courfe of exchange between 
thofe cities through Hamburgh. At that time, according to the 
courfe of exchange between Paris and Hamburgh, 1200 Itvres 
Cournots were of the value of 589 marks and 7 fchelins, and this 
fum, according to the courfe of exchange at the fame time between 
Hamburgh and London, was of the value of 47 i. ^s, \d. fterling, 
which fum,. together with 12/., the intereft thereof at 3 per cent, 
per ann. for 8 years, froth the 2oth of May 1791 to the 20th of 
May 1799, making together the fum of 59/. 3 /. 4 (/., was the 
amount of the fum claimed to be recovered by the Plaintiff in this 
adion, as being the value of the faid note on the faid 20th May 
1799, when it was prefented in Jmdon for payment, according 
to the above circuitous courfe of exchange. But the fum of 
18/. \bs.bd. was paid into court by the Defendant, as being the 
value of the faid 1200 livres and the intereft thereon at 3 per cent, 
per anti., taking the exchange at 9 dt fterling for iht French crown of 
three livres, according to the laft dlted coUrfe of exchange between 
Londari and Pur// before the commencement of the war. The - 
queftion fubmitted to the opinion of the Court was. Whether the 
Plaintiff were entitled to recover the above fum of 59 /. 3 /. 4^/., 
the value of the faid 1200 livres and intereft, according to the 
Courfe of exchange between London and Paris thrdujgh Hamburgh 
VoL. III. 4 R at 
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at the lime v/hcn the favti bill was prefented hr payment in Zosr- 
don? If the Court fhoiild be of that opinioh, then the jury found 
a verdidt for the Piaintifi', damages /©/. 6 j. lov/., which, with the 
I'ild fum of i8/. i6j. 6 ii. paid into court by the Dcfcndanr, 
amounted to the, above lum Of 59/. 3/. 4//. But if the Court 
Ihould be of opinion that the'Eiaitltiit had no fight to claim from 
the Defendant more than the value of the faid 1 20D livres and the 
intcrell thereon, according to the liflt direQ couiTe of exchange be- 
tween and Pwm before the commencement of the war, 

then, as fhe faid fum of 18/. lo V. 6t/., which was fufBcient to 
Ilui&fy that claim, bad been paid into court and is ftruck out of the 
declaration, the jury found a verdid for the Defendant. 

MarJljall Serjt. for the Plaintiff. The rjueftion in this cafe is, 
by what courfc of exchange the Plaintiff is to be paid ; whether 
by the laft dlred courfe of exchange which exilled previous to the 
commencement of tlie war between this courrery and France^ or by 
..the circuitous courfe which exifted at the time when payment of 
the note was demanded ? The note in ^ueftion is for 1200 livres 
payable at Paris^ Dover^ or London. Now if demanded at either 
of the two laner*places, it mufl: have reference to feme cxifting 
courfe of exchange;' though if demanded ox Paris it would be un- 
neceffary to calculate any courfe of exchange, as it would be paid 
by the preeife amount of money memioned in the bill. 

Although the clired intercourfe between this country and France 
vitas interrupted at the time when payment 01 the note was de- 
manded, Hill there could be no difficulty in paying it according to 
the exifting courfc of exchange. The mode by which a merchant 
would effdd this, would be to purchafe a bill Hamburgh m 
i.cwd'ow, which bill, when trartfrtmted to Hamburgh, would purchafe 
another upon Paris. It is true that the Defendant will be a fuf- 
ferer by this mode of payment, but that confideration cannot excufe 
him from the performance of his contrad : for the general rule of 
law is, that even the iinpcflibility of performing a contrad w'ill not 
cxcufe the contrading party, unlefs that impoffibUUy arife from the 
interpofxtion of the lawr. The cafe.ftates what was the bell courfe 
of exchange f0r the Dcfendaht at the time when the bill was de- 
manded; and as the Defendant lias undertaken to pay according 
to the courfe of exchange^ there being' no dired exchange; he 
inuft perforni it ; naoielj^, by adopting the fhortdl cir- 

'ciiitous 
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Guitious xnodc of exchange. A queRion fimilar to tins arofe before 1^03. 

Lord iXV«ya« at who decided it immediately, faying, if 

the high road be out of repair^ the party muft go pni the adjoining Hkrru* 
land. So in Cuming v. MmrOy ^ 7 *. i 2 . 87 . in delit for 14 \oU of 
money of Great Britain^ on a bond for 2400/, proLlmnation money 
of Nertb Carolina^ the Court refufed to allow tlic Defendant to pay 
the 2400/. CaroUm money into court, faying, “ This proclama- 
tion money was of a certain value when the bond was given, and 
alfo when it was forfeited ; but by change of time and circura- 
ftances it is now rendered of no value whatever, and therefore 
juftice could not be done between the parties if wc were to deter- 
mine that the Defendant (hould be at liberty to pay that which 13 
now of no value, but which, had he paid his debt when it became 
due, would have been of great value.*’ If it be faid that the Plain- 
tiff ought to have prefented the note fooner ; the anfwer is, there 
is nothing on the face* of the bill to prevent his keeping it for any 
number of years which he might think proper: and, indeed, had 
it not been for the interruption of the exchange the Defendant 
would have derived an advantage from his not prefenting the note 
fooner, fmee he allowed only 3 per cent, for the money depofited, 
which was the confideration of the note, and made a larger in- 
tereft himfcif. 

Williams Serjt. contra. If the Defendant pays this bill accord- 
ing to the laft courfe of exchange between London and Paris he 
will perform his contra^ as nearly as poflible ; and the Plaintiff 
will fuffer juftly for not having prefented it fooner. The words 
au cours d' ufance^ can only be explained by confulering the na- 
ture of the note ; the import of which is this ; ” If you do not 
receive the money at Parts^ then I will pay it at Dover or in Lon~ 
according to fuch ufance as fhall exift with refped to bills 
upon Paris at the tinae when payment fhall be demanded.” The 
mode of payment, therefore, in contemplation of the parties in cafe 
of the note being demanded at London or Dover feems to have been 
by a bill upon P<?rw. Admitting this interpretation, the word 
ufance” is an upderflood mercantile term, and, as applied to bills, 
differs according to the places upon which they are drawn. [The 
obferved, that as the jury had tranflated the words “ au 
cours d' ufance'* they fbould adhere to that tranflation.] At the 
time when this note was prefented, the precife performance of 
the contra£t had become iropoffiblej for no dired courfc of 

5 exchange 
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exchange between London and Laris exifted; The 'Defendant 
therefore is excu^ed^; for the jru1e of law, aaldid- dcnnw 
x. yane^ AUyn^ %j. is, that “ when a party ^by hts own coptrad 
creates a duty or charge upon hitnfelf, he is bound to make it 
good, ifht tnay^ notwithftanding any accident by inevitable necef- 
fity, becaufe he might have provided againft it by his contra^.** 
But in this cafe the Defendant vvas abfolutely prevented by change 
of citcumftances, and by the liegled of the Plaintiff in prefenting 
the note fooner. He will therefore be excufed if be perform his 
contrad cy prii' according to the laft dire& courfe of exchange 
betiiyeen London Paris. If, however, the Court fliould think 
that this is not the proper rule, then it may be contended that the 
adiion has been brought too foon, and that the Plaintiff ihould 
have waited until a diredi courfe of exchange between London and 
Paris was renewed. If the conftrudiion contended for by the 
Plaintiff be adopted, the Plaintiff, by keeping' the note, may oblige 
the Defendant to pay it in a manner totally different from that 
which was contradled for, and which may amount to fifty times as 
much as was in the contemplation of the parties. 

Lord Alvanuey Ch. J. The argument of my Brother Williams 
inuft neccffarily go the length of contending, that at the time when 
payment of the note in queftlon was demanded no courfe of ex- 
change between London and Paris whatfoever exified. If his 
argument will not go this length, I think that he cannot fucceed. 
At firft I entertained fome doubts whether at the time when the 
note was made it was not the intention of the parties that the money 
ihould be paid according to the diredt courfe of exchange only, 
and confequently whether this circuitous courfe of exchange which 
has been fet up could poffibly regulate the payment. The princi- 
ples laid down at the bar, refpedling the force of obligations crem- 
ated by a party againft himfelf, are not to be controverted ; nor 
can it be difputed that whatever be the nature of the contrad into 
which a fubje^ of this country enters, he is excufed from the per- 
formance of it, if the laws of his country interpofe and forbid the 
performance. The Deferidant therefore in this cafe was moft 
clearly excufed from that part of hiacontrad which impofediipo’n 
him the neceffity of paying the i‘zoo Itvrcs at’ becaufe 
payments at the commencenieht of the war b^ween this country 
and France were forbidden by law. But id this contrad tbeir^aTe 
two other terms; for tbe Defendant engages to' pay ifot only at 
■ ^ ^ ' 3 ■ ■ Paris, 
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Paris, at Dover ot JLojtdon. What reafoD then has be giveh 
for not performing his ^cptra<fj when payment of it was demanded 
.ip London i He fays thaf he enj^ged to pay according to the 
courfe of exchange bfitween and’ P«w, and that at the 

time he. fo engaged the courfe . of exchange in contemplation be- 
tween himfelf and the Plaintiff was the diret^. courfe of exebartge 
between thofe two places. JHaving IKewn then that no dired 
courfe of exchange exifted at the time when payment of the note 
was demanded, the Defendant offers to pay according to the laft 
dired courfe of exchange which exifted before that time. But the 
Plaintiff has a right to difpute this mode of payment which the 
Defendjfnt thinks proper arbitrarily to adopt, and may as well con- 
tend that he chufes to be paid accordipg to the courfe of exchange 
which exifted at the time when the inoney was depofited. I think 
therefore that we cannot with propriety rpfer to any courfe of ex- 
change previous to the demand of payment, but that according to 
the ordinary rules of conftrudion the Defendant is bound to per- 
form his contrad notwithftanding intervening circumftanccs may 
have fubjeded him to fome inconvenience. The peculiar circum- 
ftances of the late war induced the legiflature of this country to do 
what had never been done before, unlefs perhaps in the time of 
King William, namely, to prohibit under certain penalties the fub- 
jefts of this country from reihitting money to France. In confe- 
quence of this, a.much more' circuitous and ; expenfive courfe of 
e^jphange was neceffarily adopted*, and the Defeddant being called 
upon to pay in London according to that circuitous and expenfive 
courfe, fuffers a hardlhip. Whatever doubts, however, I may have 
entertained, 1 now think that the founded conftrudlion for us to 
adopt, and which will be fubje^ to the lead inconvenience, is, that 
ihe Defendant is bound to pay the note according to that indiretft 
courle of exchange which exifted at the time when payment was 
demanded. The Plaintiff therefore wnll be eniiiled to the larger 
fum. found by the jury. 

Heath J. I have very little difikulty upon this fubj eft : f-r 
though I agree that neither of the parties contemplated the inter- 
ruption in the courfe of exchange which the war produced ; yet 
Jet us conftder what was the real nature of the contraA hetweerv 
the parties. The Delenclant received a fum of mqney from the 
Plaintiff, for which he was to pay a very fm all. intereft ; clearly 
therefore it could not l;tc Worth the Defendant s while to keep the 
Y0L.m. 4S bill 
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bill in hi8 hand merely upon the fpeculation cf makiitg radv»h« 
tage of it by feme alteration in the coiii-ft of exchange j and indeed 
the longer be kept the note the* longer the lDefendant had to make, 
a large interfeft of inoney, for which He paid ^ Plaimiflf but 
a fmall intereft; The cbntrad between the parties being that the 
Defendant thould pay according to the cpiirfe of exchange between 
London ^nd Farh^ and ifhat cbntra£t not being unlawful, the 
Defendant muft fulfil bis engagement when called upon, notwith- 
ftariding circumftanees may have rendered that engagement difad- 
vahtageous to him. 

Rooks J. I am oftfae iame opinimi. According to the courfc 
of dealing eftablifhed by the Defendant, he received a depofu of 
money from perfons upon their travels, allowing them only three 
per cent, intereft, and gave theni notes payable at Parh^ Dover, 
or London, It was underftood between the parties that the perfons 
td whom thefe notes were giVen might keep them as long as they 
Ihould find it convenient, and the Defendant undertook that when 
they Chofe tO demand payment of them, he would pay according 
td the courfe of exchange upon Paris, Now the fhorteft courfc 
df exchange upon Paris at the time when payipent was demanded 
was by 'ni.y 6t Hamhnrgb, and the PlaintiS* only defires to be paid 
according to that cOurfe. The Defendant therefore, unlefs he can 
fhew a fliorter courfe to have exifted at that time, mufl pay the 
note according td the cdurfe of exchange through Hamburgh, 
Whatever inconvenieirce he may fufier from this conftrudion, he 
mud attribute to himfelf alone for not having guarded againft it 
by the terms of his contra^. 

Ghambre J. We muR recoiled that this is a loan by the 
Defendant to the Plainti6r, not of a bill of exchange, but of his 
promiflbry note given for money depofited with him. That note 
was intended to ferve other purpofes than that of merely fecuring 
re-pay ment of the money depofited, and in contemplation of the 
peculiar accommodation which he was to derive from thia note, 
the Plaintiff patted with this ta&atj at a left rate of intereft than 
he might otherwife have reafonably demanded. It certainly was 
not in the contemplation of either jiarty that any inconvenience 
could arife from theTlaintiff not prefeniing the note for payment 
iboner than he did* That circumftattCe however makes it neceffary 
to decide wHat mode of payment fliall now be adopted . The. inode 
pointed out on the lace of the cohtrad is the courfe of exchange 

■ on 
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on PdfiV,' and indeed 1 dti not think that the terms of the note 
<»uld haTe ^en tranilated otherwife than they have. The note 
does not expreia that the money lhail be paid at the ufual courfe of 
exchange, or at the courle of exdtange fubhfting between the two 
countrieiat the time when the fecurity was given, but merely ac« 
cording to the courfe of exchange. Then to what are we. to look, 
but to the courfe of exchange actually fubfifting between 
and Paris when payment was demanded i Probably there were 
many other more circuitous Cotiries of exchange on Parist but the 
neared is pointed out by the cafe, ahd the PlaintifiTs demand aflelTed 
accordingly. Whatever lofs the Defendant may have fuftained by 
the interruption of the dired courfe of exchange, I think the con- 
tract capable of no other conftruCtion, and that the Plaintiff is en< 
titled to the larger fum. 

VerdiO; to be entered for the Plaintiff for 40/. 6 s. lod. 

Manners fw tew v. Postan. w. 4th. 

was an aCtion on the ftatute of ufury. 'pie ift count tnaniQira 
of the declaration dated idmt the Defendant on the 5th of ufur^r for 
Augujt x8oa, by means of a emrrupt contraA piiide between the 
Defendant and one Richard Lowt^ “ took, accepted, and received f 

of and from the faid Richard Lowe $ 1 . fpr the forbearing and mv 
giving day of payment, and for the having forborne and given day /tpnl to the 
of payment to the faid Richard Lowe j[o/. lent by the Defendant 
to the (aXA Richard Lowe on the \yib ^ April 1S02, from the 
faid time of the faid lending of the fsdd 50/. until the July 

1802.” There were feveral other counts not material to be here inhe jury. 
dated. The caufe was tried before Lord Alvanley Ch. J. at the Jhedafeoua 
Guildhall Sittings after lad Michaelmas term, when it appeared "eiwr. v.- 
that the Plaintiff being indebted m one Da/fcf in the Aim of 1 1 1 /. 
loj. gave a warrant of attorney to iecure that Aim, and that evcenceaf- 

® tils no 

Richard Lowe alfo gave his note for the fame fum, dated the 12th found rion* 
OBober i8qi, payable to Differ or cw^er at Ax months, as a colla- Ugrr’i^euft 
teral fecurity, which became due on the J5th of i8oa j that 
this note was indorfed by Dance to the Defendant :; that on the 

^ ^ \\ •••■.■ /■ given i€5\a* 

12th or 13th of April Richard Lowe applied to ^he Defendant’s by A. «» a 

: to) lateral fe- 

rarity for money lent M C,t foeb afary U well deicribed to be for foibearucc of money lua by the De<* 
fendant to B.' . 

S'. fpn 
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1 803. Ton to accept 61/. 10/. in part payment, and a warrant ef attorney 
Manners ^t three months for the remainder, for which indnlgehce and the 
PosTah, expences he ofTered three guineas ; that the propoifal being accept- 
ed, Richard Lowe paid 64/. and gave the vvarrant of 

attorney, at the fame time afklnjf; for his note and the formef war- 
rant of attorney given by the plaintiff, which the Defendant’s fon 
promif^ to fend, but ftated that they were at that time in his fa- 
ther’s polTeffion j that on the 1 5th of -^prU one Thomas G ah called 
on Richard tmue frOm the Defendant, and returned the 64/. 14X. 
and the warrant of attorney for 56/., Eating that the Defendant 
objeifted to what had been done, but afterwards produced a blank 
warrant of attorney for 55 /., dated the i4th of Aprils which he 
requeEed Richard Lowe to execute, and in Cafe of his non-com- 
pliance threatened that the Defendant would proceed upoii the 
notej and that i2zVj&flr^/ Z.ot»e accordingly again paid the 64/. 14J. 
and executed the laft-mentioned warrant of attorney, which was 
paid on the ^th of iti the fame year. The jury found a 

verdiA for the Piaintiff^ Eating that the Defendant took 5/. for 
the ufe of 50/. from the ‘14//& of April to the I4tii oifuly. 

^ On a former day a rule nip obtained, calling upon the De- 
fendant to Eiew caufe why the abdve general verdict Hiould not be 
amended by the Judge's notes, and why it (hbuld not be entered 
on the lE (l^punt of the declaration only, and at the fame time 
.anothet rule was obtained, calling upon the Plaintifif to Ihew 
caufe why a nonfuit Eiould not be entered on the ground that the 
evidence did not fupport the averment in the lE count of the de- 
claration that the ufurious intereE was taken for the forbearance of 
money lent. 

Shepherd Serjt. for the Defendant now contended, lE, that in 
order to fupport the prefent adion it was effential that the contrad 
Ihouldhe found as Eated in the declaration ; and that as there was 
a material variance between the finding of the jury and the tranf- 
adion as pleaded, the Court could not enter a verdid for the Plain- 
tiff upon the prefumpticn that the jury had proceeded upon a 
ihiEake ; that although it appeared in evidence that the warrant of 
attorney was exceuited on ihe 15th of yi^r/ 7 , yet as the jury had 
found that the ufurious intereE Was taken '*> for the dfe of 50/. 
from the 14th of April to the 14th of July f it tnuE he prefumed 

<4) ;Thif fani exceeds what wai ioteiideil to be advanced hy i/. OAly« becau/e the De« 
fcadani^e ioia had HQ change. 


that 
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thatth« intereft was computed from the 14th of Jlprily which would 
vary the tranfadipn moil efleottally from that dated in the declare* 
tion } and that tdthough it had been ufual to fet right the midake 
of a jury by the Judge’s notes where the verdidl was general, yet 
that where the jury had found a particular fad incorredly, there 
was no means of redifying that midake but by fending the cafe to 
a new trial, adly. That no money was ever lent hj Pqftaft to 
LowCy as averred in the declaration ; for that the ufurious intered: 
was taken for the forbearance of 50/. due upon a promiflbry note 
which Lowe had given as a collateral fecurity for the debt of a third 
perfon, which could not conditute a loan from the Defendant to 
Lowe. 

Marshall Serjt. for the Plaintiff iufided, 1 d, That where a mani- 
fed midake occurred in the finding of the jury, the Court would of 
courfc re^ify that midake by the Judge’s notes; and obferved, that, 
fuch amendment had>been allowed even in a fpecial verdiA ; that 
in the prefent cafe there was no evidence whatever from which the 
jury could have prefumed that intered was calculated from the 14th 
of Jpril; that the note itfelf did not become due till the 15th ; and 
that it was evident the jury had been milled by the circumdance of 
the warrant of attorney having borne date as of the 14th. 2dly, 
That as the Defendant was entitled to receive 50/. from JLotee on the 
15 th of Aprily which be then agreed fhould remain three months 
longer in the hands of Lowcy it was equivalent to a loan of that 
fum. He cited Flayer v. Edwards y Cowp, 112. where Lord ManJ^ 
^4/expreired a clear opinion, that if a traniadlion be in fubdance a 
loan, it mud be confidered as fuch whatever may be the form of the 
tranfa^ion. 

^be Court were clearly of opinion, that, as there was no evidence 
from which it could have been inferred that intered was computed 
from the Aprily the verdidl might be entered according to 

the notes of the Judge, without exceeding the line which had been 
already adopted in cafes of this fort : though if any evidence had 
been ^ven from which it would Have been competent for the jury, 
had they believed it, to have found as (bey bad done, the Court could 
not have resided the midake, but mud have granted a new trial. 
>Vith refped to the 2d point, they thought the tranfaQion was 
equivalent to a loan of money, and referred to Wade q. t. v. Wil- 
fojty i Eajl, ipy. . 

Rule abfolute for the amendment. 

Rule difeharged for the nonfuit. • 

VoL. III. »T 
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Feh. litb. 


Lord Northwick v. Stanway. 


If there be ft 
cuflom wiih- 
jn a manor 
for a lord to 
grant parcels 
of the wafte 
by copy of 
court-roily 
the pre- 
mifesgranted 
in I be above 
mode arewcli 
defcribed as 
copyhold 
premifefy 
though the 
date of the 
grant be mo- 
dern. If an 
aflcflincnt of 
a copyhold 
fine be enter- 
ed in the 
court-rolls as 
of 100/ , but 
that out of 
efpccial fa- 
vour the lord 
remitted 40/. 
and thereby 
reduced it to 
60 /.» and the 
lord fuc for 
the fine* and 

the jury, find- 
ing the an- 
nual value of 
the premifes 
30/., give ft 
verclt^^ for 
60/ , the 
lord cannot 
retain the 
verdid for 
the fum ac- 
tually due, 
but mud 
make a n^ w 
afiVflWnt, 
me old afl'cfT- 
^ent, not- 
vvitbilanding 
the remitter, 
being in law 
an iifTeiTment 
as of too/. 


jffDEFir^TUs ajfumpjit. The ift count ftated, “ that the De- 
fendant on, was indebted to the Plaintiff, then and ftill 
being lord of the manor of Harrow^ otherwife Sudbury ^ in the 
county of Middlejex^ in 200/. for reafonable fines due and pay- 
able by the Defendant to the Plaintiff for and on bis admiifion, 
according to the cufiom of the laid manor, into divers copyhold 
tenements, with the appurtenances, parcel of the faid manor, into 
which he had by the Plaintiff, before that time and whilfl: he was 
lord of the faid manor, been admitted according to the cuftom of 
the faid manor, to hold the fame, with the appurtenances, to the 
Defendant, his heirs and afligns, by copy of court-roll, at the will 
of the lord and according to the cuftom of the faid manor.’’ There 
were other counts for money paid, had, and received, and on an 
account ftated. The Defendant pleaded the general iffue. 

At the trial before Lord Alvanley Ch. J. at the Wejiminjler Sit- 
tings after, laft Micbaelmaf term, it appeared that the premifes for 
which the fine was claimed were fome time fince parcel of the wafte 
of the manor, and were firft granted by the then lord to hold by 
copy of court-roll ; that within the manor there was a cuftom for the 
lord to grant parcels of the wafte whenever he ihould think proper, 
to hold by copy of court-roll ; that there were many tenements 
within the manor which had been holden immemorially by copy of 
court-roll, and many which had been granted in the above manner 
out of the wafte, the one being called ancient copyhold and the 

f 

other wafte-hold copyhold, and that the tenants of the former were 
entitled to fome privileges to which the tenants of the latter were 
not entitled ; that upon the Defendant’s admiflion, the following 
entry was made upon the rolls ; " And the lord of the manor affeffed 
a fine of ico/. for his admiftion to the faid premifes, but out of 
efpecial grace remitted 40/. thereof, which has reduced the fine to 
60/.” The jury found that the annual value of the premifes was 
30/. and gave a verdiA for the Plaintiff for 60/. being two years 
annual value. 

Shepherd Serjt, on a former day moved for a rule calling on the 
Plaintiff to ihew caufe why a nonfuit Ihould not be entered ; ift, 
becaufethe premifes on which the fine was claimed ought not to have 
been defcribed as copyhold ; he infifted that it was of the effence 
of copyhold tenure that the premifes (hould have been demifed and 

demileable 
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demiieable by copy of court-roll from time immemorial ; whereas 1803# 

it appeared in the prefent cafe that the premifes had been parcel Ld.NonxH- 

of the wafte within time of memory, and that although a cuftom 

might have exifted within the manor for the lord to grant tenc- Stanway. 

ments out of the wafte, upon admiftion to which a fine might be 

demandable by virtue of the cuftom, yet that in declaring for 

fuch fine the nature of the tenure Ihould have been corredly ftated 

in the declaration ; adly, becaufe the aflfeftmenc by the lord being 

100/., which the finding of the jury had proved to be too heavy 

a fine, the lord’s right to recover could not be complete until a 

new affcffment had been made ; for although it appeared that out 

of efpecial favour he had remitted 40/. and reduced the fine to 

60/., ftiirthe fine muft be confidered as a fine of 100/. and aflefled 

as fuch, though the payment had been remitted in part. On this 

point he cited AJlle v. Grants Doug. 731. «. 4. cd. 3. 

With refpea: to the «ft point, T'be Court obferved, that although 
the premifes in queftion had been newly granted by copy of court- 
roll, yet that having been granted by virtue of an immemorial 
cuftom to demife parcels of the wafte as copyhold, they were to 
be confidered as much copyhold tenements as if they had been imi- 
memorially holden by copy of court-roll ; that the tenure had its 
foundation in cuftom, which ha^ imroemorially attached upon the 
wafte, the fubject of the grant ; that copyholds ofafimilar defcrip- 
tion to thofe in queftion were very common in the North of Eng-' 
landy and had often been recognifcd in judicial determinations ; 
and Cbambre J. added, that within his rocolleaion tenures of this 
kind had been judicially acknowledged at Durbam^ and in fome 
inftances the queftion had been raifed in fuch a mode that it might 
have been removed from the court there to Wcfiminfier-hally if the 
counfel had not been fatisfied with the propriety of the determina- 
tion. With refpea to this point (a), therefore, it was intimated 
by the Court, that unlefs a ftroug opinion to the contrary was en- 
tertained at the bar, they did not wilh to have it agitated {b ) ; but 
on the ad point granted a rule nifu 


(a) ThU point ably difeofled by Mr. 
UTatkitu in h<* CafjhoUt, p. 33. 

to p. 36.. »nd the feveral authorities on the 
(bbjea are there colUaed by bin intke notes } 
from thofe aothorities. tnd parttcnlarly from 

O. liu- 58* ** ** 

need not immemorially have been itmifii as 
cspjhold, thoogh it mutt have been itmifi- 


aiU as fuch. Mr. ff'atkint, indeed, feems to 
think that even ivichouc the aid of a cudonig 
the lord of a manor may grant the wafte of 
the manor aa copyhold, and thereby elfcatt* 
ally create a new copyhold tenare- 

(^} On a fubrequent day Zbtphird aban- 
doned this point. 


Beji 
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1803. Beji^r]x. DOW (hewed cauife, and contended that, as the lord 
L^r^TH. demanded no more than 60/., which appeared by the finding 
of the jury to be two years' value, he was entitled to recover ; 
Stamwav. (that it a(>peared from Titus v. Ptrkins^ S1an» 249. that if a lord 
■demand mone than he ought he may make his demand de novo^ 
and that the entry upon the rolls in this cafe (hewed that although 
the lord aflelTed the fine at tool, he only intended to infift upon 
60/..; that this entry could never prejudice the tenant, fince it 

m 

would afiford no evidence that two years* value amounted to 100/. 
for that a copyhold fine is at all times an arbitrary fine In point of 
form, though it is now fettled that the lord cannot take more 
than two years' value ; and that the tool, therefore might always 
be deemed the formal fine impofed by the lord, and the 60 /. the 
two years' value on which he had a right to infift. 

The Courts however, (a) (without hearing Shepherd^) were of 
(pinion that the aflcfitnent was an aflefiru^nt of 100/., and that 
•the latter -part of the entry was nothing more than a remifllon of 
the payment of part of that alTeiTinent, and that much mifchief 
cinight arife to copyholders if fimilar entries were permitted to be 
made upon the court«rolls of manors. 

Rule abfolute. 

Mr. Juftice Heath was abfent or tbit days bat was prcfent when the ift point wii 
moved and cooddered. 


Feb* xRtb. 


Cobb v. Bryam. 


If to an n EPLEViN. The Defendant avowed for rent of certain apart- 

avowry for , 

iso/. rentiD . ments in a dwelling-houfe demifed by him to the Plaintiff*, at 
pWnUff * the yearly rent of 24/., payable quarterly, and becaufe 1 20 /, of the 
fh^fiid 130/ aforefaid “ due and payble by the Plaintiff to the avowant for 
i* not due,” five years ending and ended on the feaft-day of the Annunciation 
fendanijoio i8o2," was in arrear, the goods mentioned in the declaration were 
Mrat'thd’"* diftrained. The Plaintiff pleaded in bar, ift, that he did not 
pem'th*^ e*yoy the faid apartments for the faid five years under the fiud de- 
duf Ton** that he did not hold the faid apartments at the rent 

which aforefaid; jdly, “ that the faid 120/. of the rent aforefaid were 
jcOithnt the not due and payable by the Plaintiff to the avowant for five years 

evidenced oes 

not Support the ifliie joined by the Defendant ; yet if t verdiO be taken for 24/. fobjefi to tkc opiaion of 
the Cowl, foch finding will cute the defci^ in the fwmaliiy of the tiOne. 

coding 


trial it ap« 
pears tiint 
24/. only Is 
dttfp npon 
which (he 
Plaintiff ob. 


a 
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ending and ended on tlie faid feaft-day of the Annundation of the 
Bleffed Virgin Mary in the year 1802 aforefaid, in manner and 
form as the faid avowant hath in and by bts faid avowry alfo 
above alleged and, 4!thiy, “ that the faid 120 /. of the rent afore- 
faid in the faid avowry of .the faid Defendant in this behalf above 
alleged to have b.eett due and payable, by the Plaintiff to the, avow- 
ant for five years of the faid term, ending and ended on the faid 
feaft-day of the Annunciation of the Bleffed Virgin Mary in the 
year 1802 aforefaid were not in arrear and unpaid to the avowant 
at the faid time when, i^c, in manner and form as the avowant 
bath in and by his faid avowry alfo above alleged.” On each of 
thefe fgur pleas iftue was joined. 

At the trial of this canfc before Lord AlvanUy C\\. J. at the 
Guildhall Sittings after laft Michaelmas t6rm, it being prbved 
that 24/. only was due for rent, it was objeded on the part of 
the Plaintiff that fuch evidence did not fupport the 3d and 4rh 
iffues, and confequently the Plaintiff was entitled to a verdid on 
thofe iffues, His lordfliip being difpofed to referve this point, a 
verdid was taken for the avowant on all the iffues for 24/., with 
liberty to the Plaintiff to move to enter a verdid for himfclf on 
the 3d and 4th iffues.- 

Accordingly a rule for that purpofe having been obtained 
on a former day, 

Bayley Serjt. now fhewed caufe. Under an avowry for a larger 
fum the avowant may well have a verdid for a lefs fum, as was 
the cafe in Harrifon v. Barnby^ 5 7 *. 246. It is true in that 

cafe the iffue was that the faid rentj nor any part thereof, was in 
arrear. But where iffue is taken on a collatet^l point it is fufti- 
cient if the party join with his adverfary without adding any thing 
to it, as was faid by Coke in Robfert v. Andrews, Cro, Eliz. 82., 
who admitted that in an adion of waftefor cutting twenty oaks, the 
Defendant ought to plead that he did not cut the faid twenty oaks, 
or any of them ; but obferved,th4t in debt upon an obligation that ‘ 
he fttall do no wafte, and a breach afligned that he cut twenty 
oaks, it is fufficient to plead that he did not cut the faid twenty 
oaks, modo et forma, ?sff. Which inftances fhew the diftindion, 
for in the latter cafe the iffue refpeding the twenty oaks is only 
collateral, whereas in the former cafe it is the dired iffue between 
the parties. In Dyer, 115. the fiime diftindion is tidten, and 

VoL. III. 4 U though 
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tlie above cafes may be cited Colborne v. Siockdale^ i kfr. 493., 
where to debt on bond conditioned for the payment of 11550/., 
the Defendant having pleaded that part of the fum, wz. V500/., 
■was won by gaming, and therefore the bond was void, the\ Plain- 
tiff traverfed that the 1500/. was won by gaming, whicl^i was 
held bad j for it was not neceffary that fo much IhouW be'^on, 
but if any lefs futn for which the bond was given had been \won 
by gaming the bond would be equally void. The fame prin(i,iple 
was adopted on demurrer I'd Palmer v. Ekins^ a Str. B17. amd 
Brown v.Jobnfon^ 2 Mod. 145, 

Lord ALVANLEyCh. J. I do not fee upon what principle it 
can be cont^|Kl^ that thole matters which are aided by thp hading 
of the jury are to be confidered as not found by the jury, becaufc 
an objedion was uken previous to the finding. The reafon upoic 
which filch matters are confidered as aided appears to me to be 
that the fiibftanceof theilTue is found, and therefore any informa- 
lities in the ilTue Ihall not be regarded. The principal queftion in 
this^cafe is, Whether the defed in thefe pleadings can be taken 
advantage of after verdift? There arc many iflues to which a 
party may demur if he think proper, and yet if he choofe to go 
on to trial, he may, neverthelefs, take advantage of the fault after 
verdid: as where an ilTue is completely immaterial; for no ver- 
did can cure that defed. The ilTue in thb cafe in form is. Whe- 
ther 1 20/. be due or not ? The Plaintiflf having infilled upon that 
in his plea which is no anfwer to the avowry, namely, that 120/. 
is not due, and the avowant having joined ilTue upon that fad, it 
appears that 120/. is not due, but that a lefs fum is due, and we 
are to determine whether the Plaintiff fliall be permitted to take 
advantage of his own bad pleading. If this had been an iffue fent 
from the Court of Chancery to try whether 120/. were due or not, 
there miift have been a verdid for the Defendant, In this cafe, 
however, where the fubftance of the iffue is to afeertain whether 
any rent was in arrear, and the Jury have found that 24/. were 
due, I fee no reafon, in the abfence of any precedent precifely in 
point, why the avowant Ihbuld be precluded from having the 
benefit of that finding. The objedion is on the record, and may 
be moved again either in arreft of judgment or upon a writ of 
error. 


Rooks 
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' Rooks Ji (a); Tlje cafes cited by my Brother Bayley have 1803. 
fatisfied me that the verdidi as found, may be fupported. If the 
Plaintiff be diffatisfied . with our opinion, the point, being on the BaTAH. 
record, will be open to him in another court. 

Chambre J. If the argument of my Brother Williams were to 
prevail, we ought to grant a repleader ; for in that cafe the real 
queftion between the parties would not have been decided by the 
finding of the jury. This defedl, however, appears to me to be 
aided by the ftatute of jeofails, for the fubftance of the ififue is 
rightly found. 

Rule difcha^ed. 

{a) H$uth J. was abfeot. 


END OF HILARY TERM. 
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In the Forty-third Year of the Reign of George HI. 


(IN THE HOUSE OF LORDS.) 

4f!ri{ i6th. The Inhabitants of the County of Cumberland v. Our Sove- 
reign Lord the King, in Error. 

The 1 Annt, H E rcoord in this cafe dated, that at the general fellions of 
halLuliten oyer and terminer of our lord the king, held zt Carlijle^ in 

thTMowiTthe and for the county of Cumberland^ on the a 6th ti Augufi^ 
mo’^in^by* 3 1 ft the Third, an indi^ment was preferred and found, 

ctrtitrari ao whcrcin it was prefented as follows ; that is to fay. The jurors for 

lAdidment * 

inea°coun*y "bridge. Whether Ae fame perfoB* .who are boaad lo repair a bridge are aJlb bound 

to widen it, if »he ewgenwe* of rt* P“Wi 6 ihoold re^elre r 



our 
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our lord th« king, upon dwir oath, prefent that there is a certain 1803. 
common public bridge called BlennerhaJJet-hrtdge^ fituate upon the ThTifl^- 
river Ellen^ at the parilh of Tofpenhoio in the faid county of Cum- 
berland, in the king's common highway, leading from the village CLMuiu- 
of Jfpatria in the county of Cumberland^ towards and unto the v. 
market town of /re^y in the faid county, ufed for all the liege fub- io'E^fw"* 
jeds of our faid lord the now king and his predeceflbrs by them- 
felves, and with their horfes, coaches, carts, and carriages, to go, 
return, pafs, ride, and travel upon, and over, at their will and 
pleafure, freely and fafely, without any obftrudion, hindrance, or 
impediment whatfoever ; and that the faid common public bridge 
on the 20th ol Auguji^ in the 31(1 year of the reign of our 
fovereign lord George the Third, king of Great Britain^ and fo 
forth, and continually afterwards until the day of the taking of 
this inquifition, was, and yet is broken, ruinous, and in decay, 
for want of due reparation and amendment of the fame ; and 'the 
faid common public bridge, during all the time laft mentioned, 
was, and yet is wer narr<su\ and the battlements of the fame 
bridge were not, nor yet are of a fufficient height to guard and 
prefervethe faid fubje(ll8 of our faid lord the king, pafllng, riding, 
and travelling upon and over the faid bridge from going and fall- 
ing over the faid battlements into the faid river Elleuy by reafon 
whereof the faid liege fubjei^s of our faid lord the king, neceflarily 
going, returning, palling, riding, and travelling upon and over 
the faid common public bridge, by themfelves and with th«r 
horfes, coaches, carts, and carriages, during all the time lad; men- 
tioned, could not, nor yet can go, return, pafs, ride, and travel 
upon and over the faid common public bridge fo freely and fafely 
as they ought to do ; but were, and yet are greatly obftrudled. 

Hopped, and hindered, in the going, returning, palfing, riding, 
and travelling upon and over the fame common public bridge, and 
during all the time aforefaid were, and yet are in great peril, ha- 
zard, and danger of going, riding, and falling over the faid bat- 
tlements of the faid common public bridge into the faid river Ellea^ 
and of being there fuffocated, drowned, and killed in the fame, 
and of lofing and fpoiling their goods and wares, to the great da- 
mage and common huifance of all the liege fubjeds of our faid 
lord the king, upon and over the faid common public bridge, going, 
returning, pafling, ridings and traveUing, j^aihH the form of the 

9 , Hatutes 
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1803 Eatutes m that (^afe made and provided, and againil the peace of 
Tiin^bi- cut faid iord the king, his crown and dignity, and tbit the inha- 
Couo^yof' of the county of of right ought to rejuiir and 

CuMBSR- amend the fatd common public bridge,. fo ia aforefai^^ broken, 
V, ruinous, over ttaf;ro'vtf, ;md in decay, and the battlemeUts thereof 
^n'Eww”’ not being of a fufficient height^ and. to make the fame fafe and 
- fecure for the faid fubjefis* whenever a tul as often as it becomes 
ncceflary. 

Which (aid indi« 5 ment our faid lord the king afterwards, for 
certain reafons, cauied to be brought before him, to be deter- 
mined according to the law and cuftom of England; and two of 
the inhabitants of the faid county having appeared and pleaded 
thereto the general iflue, and put themfelves upon the country, and 
the king’s coroner and attorney having done the like, and iflue 
being joined, the faid indi£i:ment came on to be tried at the aflizes 
held at the city dl Carltfle on the tenth day of Atigujl 1792, 
before I’bompfon B., by a jury of the county of Cumberland^ 
when the PlaintilFs in error were found guilty of the premifes 
charged upon them by the faid indictment, in manner and form 
as by the faid iudiilment was alleged. Whereupon in Trinity 
Term 1795 (u), the Court gave judgment, and adjudged that the 
Plaintiffs in error for the trefpaffes, contempts, and nuifances 
whereof they were indided and convidled as aforelaid, fhould pay 
a fine of three hundred and fifty pounds, and that the faid fine 
ihouM be levied and paid into the hands of the treafurer of the 
faid county, to be applied purfuant to the diredkion of the ftatute 
in fiieU cafe made and provided. 

On this judgment the plaintiffs brought a writ of error, and 
affigned the following errors: i ft, That by the record aforeiaid it 
appeared that the laid inhabitants of the faid county of Cumberland 
were.indi^led and conviaed, not only for that the faid common 
public bridge in the faid indiSment mentioned, was broken, 
ruinous, and in decay, for want of due reparation and amendment 
of the fame, but alfo for that the faid common puWic bridge was 
oyer, narrow, and the battlehienis of the lamd bridge Were not of 
a fufficient height to guard arid prelerve the fubjeds of our faid 
lord the king, palling, riding, > and traveHing upon arid over the 
faid bridge, from going and falling over the laid battlements into 

(«) See the cife rcforted, 6 r. I9|. . 

I. 


the 
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the faid river l&llcnt although no obligation wasi or is laid or 1803. 
charged upon the faid inhabitants of the faid county of Cumberland Ther^habi- 
in or by the faid indidment, nor are they by law bound to widen ‘•"‘•<>^‘•>5 

' County of 

the faid bridge, or to raife or heighten the battlements thereof. Cumbbr- 
ad. That by the record aforefald it appears that our faid lord the *’v'!** 
king, for certain reafons, caufed the faid indiftment to be brought g^ror^’ 
before him to be determined, and that the fame was accordingly 
determined in and by the faid court of our faid lord the king, 
before the king himfelf, although by law, and according to the 
form of 'the ftatute(fl) in fuch cafe made and provided, the faid 
indidment ought not to have been removed out of the faid county 
of Cumberland into the faid court of our faid lord the king, before 
the king himfelf, but ought to have been determined in the faid 
county of Cumberland^ and not elfewhere. 3d, For that the judg- 
ment aforefaid, in form aforefald given, appears to have been 
given for our faid lord the king againU the faid inhabitants of the 
faid county of Cumberland', whereas by the law of the land the 
faid judgment ought to have been given for the faid inhabitants of 
the faid county of Cumberland^ and they ought to have been ac- 
quitted of the premifes in the faid indidiment mentioned. 

The king’s coroner and attorney thereupon rejoined that there 
was no error in the faid indidlment and record, which the plain- 
tiffs infilled that there w'as, and humbly hoped that the judgment 
of the Court of King’s Bench would be reverfed for the following 
amongft other reafons : 

ift, Becaufe the judgment given for fo large a fine as three 
hundred and fifty pounds was given, not for the purpofe of being 
laid put in or towards repairing the bridge according to its ancient 
immemorial limits, form, and conftrudion, for that w'ould not 
have required more than five pounds, but for the purpofe of en- 
tirely pulling down the old bridge and making a new one wider 
than the prefent one, upon a fuppofition that the prefent bridge 
was too narrow for the public convenience, and upon this prin- 
ciple, that perfons bound to the.repair of public bridges are by 


(a) I r. 18. / 5. which provides where; and that no prefentment or indlfl- 

that all matters concerning the repairing ment for not repairing fuch bridger, or the 
and mending of the bridges and highways highways at the end of fuch bridges, fhall 
hereinbefore mentioned, fhall be determined be removed by artiorari oat of the faid 
to the county where they lie and not clfe- county into any other court/* 

4Y 
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1^03. of a decision of the Court of King’s Bench upon this point in this 

TbTinhriji- profecution. There ia no judicial precedent to the contrary. 

tin 11 of the Edward Law. 

County of 

Cumber* A. Chambrc, 

On this day Erjkine and Wood were heard at the bar of the 
Houfe for the Plaintiffs in error (a). 

The Lord Chancellor (^) then put two queflions to the Judges ; 
ill:, Whether upon this record the Houfe could enter into the 
general queftion whether the county was bound to widen bridges 
according as the public exigency or change of circumllanCes might 
require ; or whether after a general verdidi it mull: not be pre- 
fumed that the over-narrownefs mentioned in the indidment arofe 
from the bridge by fome caufe or other having been contradled 
from its ancient width ? And his Lordlhip obferved, that if the 
Judges fhould think fo, it would be unnecelTary to hear any fur- 
ther argument as to the general quellion which would remain un- 
decided, and as to which, he added, he entertained conliderable 
doubts, ad. Whether the certiorari was taken away by the gene- 
ral words of the Ratute ? And his Lordlhip intimated his own 
opinion that it was the prerogative of the king to iflue his certio- 
rari', and that the general words of the Ratute had not taken 
away the certiorari at the inRance of the crown, but only that 
•which ilTued at the inRance of the party. 

Macdonald Ch. B. delivered the opinion of the Judges pre- 
fent (f), firfl that upon this record the general queRion was ex- 
cluded, fince it muR be prefumed after verdidt that the over-nar- 
rownefs of the bridge had been occafioned either from fome addi- 
tion having been made to the inlide of the battlements or from 
fome other caufe, by which the ancient width of the bridge had 
been contradlcd ; and fecondly, ihzX. xht certiorari was not taken 
away by the general words of the Aatute. 

Accordingly the judgment of the Court of King’s Bench was 
alBrmed. 

r 

(«) and were to have 4N I (0 Mttham B.> Htaih J.> B.« 

£tted i contra, Rookt and Qroibnm B. 

[h) Lord EUoho 
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1803. 


Jfnnings Demandant, Street Tenant, and Mary Vernon, 
William Cross and Eleanor his Wife, and Grace Jen- 
nings Vernon, Vouchees. 


JN this cafe Mary Vert/pn and the othei; vouchees refiding at a 
confiderable diftance fiom ea^ other, and two captions there- 
fore being neceifary, two feparate warrants of attorney upon the 
fame piece of parchment, with a caption at the foot of each, were 
taken, one from Mary Ventotit and the other from the remaining 
vouchees. 

It being ohjeded by the officers, that as the voucher was to be 
joint, one warrant of attorney with two captions ihould have been 
taken, 

Beji Serjt., in order to aqiend this error, now nroved that the 


Ifthediffe. 
rent voncheei 
in a recovery 
execute and 
acknowledge 
feveral war* 
rants of at* 
torney» 
though upon 
the fame 
piece of 
parchment, 
the Court 
will not fuiFtr 
the recovery 
to pafs. 


names of William Crofs and Eleanor bis wife, and Grace yennings 
Vernon might be inferted immediately after the name of Mary 
Vernon in the firft warrant of attorney, and that the’other warrant 
might be ftruck out, and both the captions be confidered as re- 
lating to the amended warrant of attorney. He obferved that if 
the Court ffiould Hnd any difficulty in allowbg the amendmenit 
propofed,' fiill they might fuffer the recovery to pafs in its prefent 
ihape, the objedkion being merely formal ; for that the two war- 
rants of attorney upon dbe fame piece of parchment in fubfrance 
amounted to a joint warrant of attorney by all the parties. 

But The Court were clearly of opinion that they could not make 
the propofed amendment, and alfo that the recovery could not pafs 
in its prefent lhape, for that notwitbftanding all the vouchees 
had appointed the fame attorney, yet that it did not follow from 
thence but that he might be appoiuted by the different parties for 
feparate purpofes. 

Beji took nothing by his motion («}. 


(«} See SaU^ V. PMft, ptfi, p. jiSlT 
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Thcminton V. Merredew. 

f 


Where the 
Defendant 
fuffere judg« 
ircnt ^ dc« 
faultin an 
aAion pf de1»t 
on nmp}e 
contra^, the 
' Plaintiff is 
not entitled 
to levy the 
cxpences of 
the execu- 
tion« not- 
wichftanding 
thofe ex- 
pencesj toge* 
ther with the 
debt and coils 
of the adion, 
do not ex- 
ceed the fum 
confefled up* 
on records 


J UDGMENT by default having been fufiered in an a£tion of debt 
on Hinple contradl;, the plaintiff took out execution, and levied 
not only for the debt and cofts, but alfo for the expences of the 
execution. 

Cocieli Serjt. having obtained a rule calling on the Plaintiff to 
Ihew caufe why the cofts of the execution ihould not be reftored 
to the Defendant, 

Marjbatt Serjt. (hewed caufe, and contended that as the De> 
fendant had confefled the whole fum mentioned in the declaration, 
by Altering judgment to go by default, the Plaintiff was entitled 
to levy not only for the debt and colls. of the adion, but alfo for 
the cofts of the execution, provided the whole amount did not ex- 
ceed the fum dated in the declaration and confeffed upon record. 
He urged that in debt on bond with a penalty the cofts of the 
execution are always taken, and that the debt on record in the 
prefent cafe might be confidered in the fame light as the penalty 
of the bond, the larger fum in both cafes ftanding as a fecurity for 
all that is bond jide due. 

’ But The Courty after referring to the officers, were clearly of 
opinion that in debt on Ample contrad the Plaintiff was not en- 
titled to the cofts of the execution. 

Rule abfolute. 


Jlfril sptb. 


Phillips Demandant v. Jones and Others Deforciants. 


None of the^ l^iLLiAMS Scrjt. movcd to amend the writ of entry in a flne by 
ibeufesofa infertiug the word tithes.*’ To warrant this amendment 
feafe.Toiiwin hc produced the deeds to lead the ufes, which were a Icale and 
"but former of which the word “tithes” was mentioned, 

the other ^ but in the latter, after the defeription of the lands were thefe words 
omit only, “ and alfo aU\oufe8, ways, tifr. hereditaments and appur- 
tenances whatfoever, to the faid meffuages, lands, tsiV. belonging 
riMTihe appertaining.” He referred to the cafe of Dow/e ^ 

^'InfeMipg'thc wrrS'Miihei/'' though ibo rcletfe hntke %*hr4i," and etfo all hoare(>w«;^i,&«. here* 
ditameatt md apputunaocci whatfeever, to the fud oitflti«Rei« landi, &ir. bclongiiig or ia aop way 
apperuieing.'* 

$ V. Reeve f 
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V. ReevCf gnttt toI. 2. p. 578. where a fimUar amendment was 1803. 
allowed upon the ground of the wonl ** hereditaments** being uf^ PHv^pi 
in the deed to lead the ufei. , 

. But Yi&e Cearr ohferved that the releafe did not convey all the 
hereditaments defcribed in the leafe, but only the hereditaments 
belonging to the nteflueges and lands before defcribed in the releafe 
itfelfy and that dtbes were not hereditaments belonging to lan^ 
but were a feparate fubjed of tenure, and muft be held by a dll' 
ferent title. 

took nothing by his motion. 


Clark and Others, Executors of Moles, -v. Devlin. At ^^ xd . 


was an action upon a prcHniflbrynote and two bills of if «ke holder 
exchange made and drawn by the Defendant in favour of exchange” or 
MoJes the PlaintilFs’ teftator. me'nfha*^” 


. The caufe was tried before Lord Ch. J. at the GuUdball 

Sittings after laft Term, when it was infilled for the 

® . intention to 

Defendant, that part of the Plainttfis* demand, to the amount of 40/. fecuritf 
had been difcharged by a hill of exchange for that fum given by cepTor, and* 
the Defendant to Moles. The fafls refpcfling this la(l>meniioned 
bill were as follows: it was drawn by the Defendant upon one 
Atkinjotty payable to the Defendants own order, and accepted thathe(tha 
by Atktnfofiy payable at the Defendants boufe; the Defendant dlfehVrged 
indorfed it to Moles and put it into his hands; Afo/ex iodorfed nocice^and^ii 
it to one Newcomb. When the bill became due it was prelented at Y****'' !**“ 
the Defendants houfe for payment, which was refuled j on the kad been^ 
next day Newcomb %zyt notice to the Defendant of t^ non»pay- Lider'may 
ment, who thereupon delired him to take out a writ againft yf/i/xr- er'nwwkh*** 
fotty faying, that if Newcomb deliver the writ to. him be {Je 

would gel Atkinfon arrefted. Atkmfon having been accordingly 
arrefted, and having lain feme time in gaol, offered Newesmb to 
give him a warrant of attorney for the amount, payable by inftal> drcumiian. 
ments. Upon Newcomb told the Defendant that it was in TOoMcre^M 
vain to keep any longer in gaol, and that he lhoul 4 take f*„*j2ftothe 

the warrant of attorney; to which the D^eodant‘anfwen^ ** you feenruv b«- 
may do as you fike, for I have had nombtice the tKm-payment:** *"* *"* 

Newcamb^ replied, ** how can you lay £> when ypjii arrejited AAin- 
yotti^elfr* Aewroinii hating ibcbrdingly taken^^^ft^^ of 


attorney 
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iSoj. attorney^and Idt but, ^ gaol, it was tpQteiudled that he 

Clark had thereby difcharg^ indofler aa the 

m 4 o«hcM drawer, and confeqtti^tiy the "hilt indorfed 1>y , the i)eifehdapt to 
.Devlin., A/b/«, which ^rehuadiiiidorfed'dVer^^^^f^ t^lae, a 

paynusnt to the iptoount of for. the 

PlaiptifFs, ihbjed^ tp the opinioh of thdCotfkii; W 
drcumftanc^ ofcthe cafe, the t^| f6r^4d/. was'^^^^ coplidered as 
.part paym^tofsthe dcbtdedafed^^ 

^ Accordingly a rule havfpg 
; daft term for raJueing the verdid, ■ 

and Scrjts. hdw%(evred catife^ The queftion is. 
Whether the indorfees could have ihaihtained an a^ion againft the 
Defendant upon the ‘tnll fok ? fojv if they entitled to 

' maintain fuch aftion the -Defendant had no right to confider it as 
part payment of the PlaintiflS* demand. It tnay be admitted that 
giving time ‘to the acceptor vtfilljj genMally fpeaking, difcharge the 
drawer ; but it does not do lb in all cafes. If the holder, after 
having given time to the acceptoff, fue the drawer, the latter will 
be entitled to fue the acceptor; notwlthftanding the agreement with 
the holder ; it would therefore be i breach of faith in the holder to 
fue the drawer after fucK an agreeiHeht. This was the ground 
upon which the cafe of Englijh v. lbarlty\ cff/r, vql. 2, p. 61. pro- 
ceeded. But if the drawer having notice of the holder'’s intention 
to give time to the acceptor, cohfent to Bis fo doing, he will fliH 
•remain liable, fmce jit will ndt be coinpetcfat to him to fue the ac- 
ceptor within the' time grven'tb him. In this cafe the converfation 
between iA^foira^ and the Defendapt amoppted to 4 confent on 
thepart of the latter,' that the- former ihould take a , warrant of 
attorney from the acceptor* payable by, for when 

mentioned his intention of jfo dolnghie did not objed, 
but told him that he might do as hp liked, apd though he added 
. that he was difcharged by want of notice, that was not true, fmce 
.full notice had been given to him. ^ ^ ^ ^ ^ 

Cbfiri/ and Serjts. in ftgjpo^ of the rule, 
principle of lavv is, that if the h®!^ give time to the acceptdir ' 
without the confent of the intetmedUte parties, sre . thm'ehy 
• difcharged. This' Was ckarly 1;^ 4pwn, ia; !^^ 

I 7*. R, 167. and W<dwyn <*»*!,; ydL-a. a^ 

the cafe of Zi^UJb v. j^bc^ed on, the feme ground. . la 


uponr 


ia the courfe of 
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this cafe however it is faid that the drawer aflented to the condudt . 1803. 
of the holder in giving; time to the acceptor, but that is not the cIa « 
fair import of the converfation between the drawer and the holder. 

When the Defendant’ laid Newcomb might do as he liked, it DEvtm, 
was faying that he mttft aft at his peril, and though Jie added that 
he was difeharged for a reafou which was not true, that can gaake 
no difference, for he' was not bound to difclofe the grounds of his 
defence; he gave no confent, but left Newcomb to take his own 
courfe-as he might be advifed. Newcomb having thpught proper 
to give time to the acceptor, the Defendant has a right to take 
advantage of that circumftance. 

Lord Alvanley Ch. J. It appears to me that a fufficient de- 
fence Itas not been eftabliflied with refpeft to this 40 /. and that the 
conduft of the Defendant amounted to a tacit confent that New- 
comb Ihould give time to the acceptor. If the holder of a bill, 
without the knowledge of the other parties, give time to the ac- 
ceptor, he cannot afterwards call on the other parties without an 
injury to the perfon to whom he has given time. In fuch cafe, 
therefore, thofe parties will be difeharged. But a man is not 
bound to feek his remedy againd the acceptor ; if he fign judgment 
againd him he will not be bound to profecute that judgment ; but 
he mud take care that he does not give the acceptor a defence 
againd the drawer. In this cafe the Defendant had complete 
knowledge of the non-payment of the bill, and of the holder’s 
intention to take a warrant of attorney payable by indalments; 
yet upon this latter circumdance being mentioned to him, he does 
not fay if you give time to the acceptor I will have nothing more 
to do with it, but he fuffers him to go away without making any 
objeftion. Such conduft amounts to a tacit confent to the in- 
tended agreement between the holder and the acceptor. 

Rooke J. (o). I am of the fame opinion. I agree to the ge- 
neral principle, that if the holder does any thing by which the 
drawer is injured, he ought not to be allowed to fue the drawer. 

But in this cafe the holder informed the drawer of his intention to 
take a warrant of attorney from the acceptor, which I think was 
equivalent to afking if the drawer had any objeftion to his fo 
doing. In faft the drawer made no objeftion, but told the holder 
he might do as he pleafed, faying that he was difeharged for want 


(«} Mr. Juftice Hmb wu abfept. 
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of notice. This cafe Hands entirely upon its own circuroftances, 
and turns upon the conHtudion which ought to be put upon the 
converfation between thefe two perfons. I think it amounted to 
an afient on the part of the drawer, that the bolder ihould take the 
warrant of attorney from the acceptor. 

Chambre*J. The acceptor of a hUl is to be confidered as the 
principal debtor, and the other parties asfureties only ; the holder 
therefore, who is the creditor, bnght not fo to negotiate with the 
acceptor as to. prejudice the remaining parties to the bill. On this 
ground the cafe of Englijh v. Darley proceeded. If a creditor give 
time to the principal debtor, the collateral fecurities are difcharged 
both in law and equity. But in this cafe the Defendant having 
affented to the payment by inftalments, cannot now complain of 
being prejudiced by the condu« 3 : of the holder. 

Rule difcharged. 


May 5tli. 


Balch V. Phelps. 


If under a 
dedimu$ p 9 - 
lejhittm to 
take the ac- 
knowledge 
mentof nine 
perfons lo a 
fine, ihecom- 
niifiioners 
lake ihc ac- 
knowledg 
iiurn; < f iix 
nn piece 
of Il- 
men [, ind of 
thrr e on 
a -'ihcr, ihc 
C<^uri will 
rr.J. allow the 
fine 10 pals. 


pRAED Serjt. moved that a fine might pafs notwirhftand- 
ing an objection arifing out of the following circura- 
ftances : A dedimus potejiatem had been directed to commillioners 
to take the acknowledgment of ’nine perfons. The commillioners 
took the acknowledgments -of fix out of the nine perfons on one 
piece of parchment, and of the remaining three upon another 
piece of parchment; which mode of taking the acknowledgments 
was objected to by the ofiicers. In fupport of his application he 
cited an anonymous cafe in Cro. Eiiz. 576. and alfo produced an 
affidavit of all the parties^ ftating that they wilhed the fine to 
pafs. 

Lord Alva NLEY Ch. J. The objedion is that there is no 
agreement by the parties to levy a fine jointly. Eagh party when 
he figns the acknowledgment reads the inftrument, and agrees to 
keep his covenant together with fyeh perfons as acknowledge by 
means of the fame inftrument. Each of the part es therefore to 
the acknowledgment of the three, acknowledged that he was ready 
to keep his covenant together with tw'o others, but not together 
with eight others. With refped to the cafe in Cro. Eliz. where 
. the dedimus was to take the acknowledgment of four, and three 
only acknowledged, I am not fure that if three pcrluns mean to 

6 join 
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join with a fourth in acknowledging* a fine, and th$^||^rth refufe, 
that the acknowledgment of the three firft ought thereby to 
be vitiated. 

Heath J. Thefe feparate acknowledgments will not warrant 
a joint judgment. 

took nothing by his motion (<z). 

(«) ViA Ftntn, Mte, ^ 361. 

Tapp and Another v. Lee. Me, mh. 

rr^His was an afliion on the cafe. The declaration dated that inaoaaion 

the Plaintiffs were linen-drapers, and that one Tbo. Brunell for giving^"# 

was dclirous of purchafing goods of them to the amount of 28/. 

4J. i)d. but they were, unwilling to truft him with the faid goods ^Jerebyb’e 

without being fatisfied of his charaiief and ability to pay for the induced 

% f t • r to troft an in- 

fame ; and thereupon by one James Abrahams their fervant they foivcnt per- 

applied to the Defendant, with whom the faid T. B, had before hrw' 

then dealt in the way of his the Defendant’s bufinefs of a linen- ceff/ry^ofup* 

draper, for the charadler of the faid T. B, and his ability to pay 

for the faid goods ; neverthelefs the Defendant well knowing the 

prernifes, but fraudulently intending to deceive and injure the Plaintiff on 

Plaintiffs in their aforefaid trade and bufinefs, and to induce them coihTthough 

to give credit to the faid ST. 5 . for the faid goods falfely, fraudu- fo^^elrVum- 

lently, and deceitfully reprefented, afferted, and affirmed to the 

faid J. A. fo being the fervant of the Plaintiffs as aforefaid, of and which fraud 

■concerning the faid ST. J?. that he the laid Defendant believed him 1 erred, on a 

the faid T. B. to be an honefl: man ; that life the faid r.B. owed [he’i'l'qlly ' 

him the faid Defendant money, and that the faid Defendant was 

willing to truft him the faid Y*. B. more ; by means whereof, the "i’* “ 

^ ^ View to en- 

Plaintiffs not knowing the contrary, but believing the fame to be tripiiim.^nd 
true, fold, goods upon credit to th^ laid T. £. to the amount of tain his euar- 
28/. 4^. 9^/.; that the Defendant^ at the time of making fuch p,ymn!rof 
repr»fentation did not believe the faid T. B. to be an honeft man, 
and that in truth and in faiSi the faid T. B. was then an uncertifi- inioiveut. 
cated bankrupt, and in bad and' infolvent circumftances, as the faid 
Defendant well knew, and that the Defendant was not willing to 
truft the faid Y. B. more than the fum which the faid Y. B. then 
owed him i but on the contrary thereof had before then refufed to 

truft 
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1S03. truft him the faid T. B. any longer, and that the faid lUm of 28 /. 
4 ^’ 9 ^‘ wli^Eiil due and unpaid, and the Piamtilfs by meana of 
and /itieiher (ije premifes wcTC likely tolofc the fame. Plea, not guilty. 

t'f** At the trial before Lord /Shanley Ch, J. at the GuildboU Sittings 
after laft Hilary Term, it appeared that ST. Brunei! having had goods 
of the Plaintiffs at thre« different times t6\he amount of 28/., ap- 
plied to them for more to the amount of 28 /. 4/. gd, who refufed 
to trull; him further without an inquiry into bis charaS;er and cir> 
eumAanees, and accordingly fent Abrahams^ their fervant, to make 
inquiries of the Defendant, with whom jBrwwe// had before'dealt ; that 
Ahrabams having flated to the Defendant the above fa^s and the 
eaufe of his coming, the Defendant made the reprefentation al- 
leged in the declaration, upon which the Plaintifis gave Brunei! 
credit for the goods ; that Ihortly after this the Defendant inquired 
of Ahrabams if the Plaintiffs had truded Brunell^ to which Abra • 
hams anfwercd, “ after what you faid we could do no otherwife;” 
upon which the Defendant replied, ** I did not think you was fuch 
a cake that Bruneli^ previous to the reprefentation, had dealt 
with the Defendant for goods upon falc or return, and owed him 
money, and that the Defendant had in the lad inllance of an ap- 
plication for more goods refufed to let him have any others than 
thofe already feleded for him, amounting to about 10/. becaufe 
Brunei! had not complied with a requeft of the Defendant to per- 
mit him to infpedl his books and look into the date of his affairs ; 
which requed had been made in confequence of a report of writs 
being out againd him ; that the Defendant knew that Brunei! had 
been a bankrupt, that he had not obtained his certificate, and that 
he was infolvent. The jury found a verdict for the Plaintiffs. 

A rule nifi for fetting afide this verdiCt having been obtained 
on a former day, 

Sbepberd Serjt. now fliewcd caufe. The quedion for the declfion 
of the jury was, Whether at the time when the reprefentation was 
made the Defendant fdirly difeiofed the circumdances within his 
knowledge? It has been determined, both in v. Freeman ^ 

3 T. R. 51. and Eyre v. Dunsford^ 1 EaJ!, 318., that it is nofne- 
ceffary to maintain an adion 6f this fort that the Defendant flhould 
have any intcred in deceiving the PiaintiE If the truth be mif- 
reprefented, or any material fad be fupprefied whereby the Plain- 
tiff is injured, this adlion is maintainable, though the mifrepre- 

5 fentation 
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'rentdtion -or fuppreiSon be not aflrgnable to fraudulent views of 
^intereft in the Defendant. In the prefent cafe the Defendant not 
only Rated that Brunell him money, but that he was willing 
‘to truft him with more, from which the Plaintiff fnuft have been 
induced to 'believe that the Defendant confidcred him as a folvent 
man, whereas iie knew at the time that a commiffon of bankruptcy 
'had been taken out againil him, and that he was infolvent, and 
moreover he had refufed to truft him with goods beyond the 
^amount of lol. Indeed the fubfequent expreffion of the Defend- 
:ant, that he did not think the Plaintiff’s fervant had been fuch a 
•cake, afforded ftrong evidence of fraud. 

Se/I Serjt, in fupport of the rule. The cafes of Pajley v. Fret- 
man and Eyrt v, Dunsford decide notlting more than that if a man 
deliberately ftate what he knows to be falfe he is liable to an aflion, 
but they have not decided that if he diredly ftate what is true, and 
omit to communicate fomething more within his knowledge, he 
is on that account refponfible. The expreflion of the Defendant, 
•that he did not think the Plaintiff’s fervant had been fuch a cake, 
•clearly ftiews his confeioufnefs that he had not given fuch a eba- 
rader to Brunell as ihould have induced the Plaintiffs to truft him. 
Saying that he was an honeft man amounted to no reprefentation 
that he was a refponftble man, and the affertion that he had 
trufted him and would truft him more, was true in part, inafmuch 
as he had trufted him, and was not negatived as to the remaining 
part by proof of his having refufed to truft him after that period. 
It appears that previous to the inquiry being made of the Defend- 
ant, the Plaintiff had dealt with BruneU^ and the obje<f^ of inquiry 
feems to have been to obtain a guaranty from the Defendant, by 
inducing him to make fome reprefentation of Brune{l which (hould 
render theDefendant liable to an aRion. Such an attempt, if fanSion- 
ed by the Court, will completely defeat the provifions of the ftatute 
of frauds. The cafe of Haycrafi v, Creajy^ 2 92. was much 

ftronger than this, for the Defendant there pofitively afterted that 
E. F. Robinfan was a perfon who might be trufted with fafety j yet 
the majority of the Judges in the Co»urt of King’s Bench held that 
as the affertion, though ialfe, was made without fraud, the De- 
fendant was not liable to an a^on. 

Lord AlvanlSy Ch. J. I have great doubts whether this can 
be deemed a verdid againft evidence, though perhaps 1 Ihould not 
VoL. III. 5 ® have 
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1S03. have concurred in finding fuch a verdi^ myfelf ; for it cannot be 
faid that there was not evidence to be left to a jury of fraud in the 
and Another Defendant. On this fpecies of adion my mind is, made up. 

After the determinations which have taken place, I ani bound to 
hold that fuch an adion lies, though I much wifli that the legifla- 
ture would interfere in reftraining thefe adions, unlefs the repre- 
.fentation on which they are made be given in writing. The 
Judges have determined that if a man fraudulently and with in- 
tention to deceive make a reprefentation by which he caufes credit 
to be given to another, an adion arifes ex deliQo. Lord Kenyon 
indeed went further ; he did not think the proof of fraud necef- 
farv, but was of opinion that if a man made an aflertion without 
fufficient ground, whereby another was injured, he rendered 
himfelf liable to an adion. If a man fay, “ If you truft A. I will 
|i.iy you;” he is not liable upon tlie credit which he has obtained 
for^. ; yet if be fay that-,^. is a good man, he is held liable for the 
credit which by that aflertion he obtains for . 4 . In fuch cafe, how- 
ever, if we are hound to hold him liable, we ought to require 
fatisfadory evidence that the charader was given with an intention 
to deceive. In' flating my opinion to. the jury on the evidence in 
this cafe, I told them that unlefs they believed that the party knew 
the reprefentation to be falfc at the time when he made it, and in- 
tended thereby to obtain credit for Brunell^ they ought not to find 
a verdid for the Plaintiff ; and I pointed out to them the circum- 


ftances from which it appeared probable that the inquiry made by 
the Plaintiffs was intended as a trap. Certainly the Defendant has 
no reafdn to complain of my diredion, and though 1 doubt whe- 
ther the jury have drawn a right conclufion, yet I think it cannot 
be called a verdid: againft evidence. We fhould therefore invade 
the province of a jury too much if we were to grant a new trial in 
this cafe without payment of cofts ; but as there are circumflances 
of fufpicion in the cafe, I think on payment of cofts there ought to 
be a further inquiry. 


Heath J. I think that my L'ord laid down the law corredly 

to the jury. The evidence of fraud turned on the Angle expreffion 

of the Defendant, that he did not think the Plaintiff’s fervant had 

* • 

been fuch a cake ; the effed: of which was to be decided upon by 
them. If he meant to fay that he did not think the Plaintiff’s 
iervant would have been fuch a dupe, it lliould feem as if be meant 


to 
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to exult in the calamity into which he had led his fcllow-tradefman. 
In faying that he had trufted him, and would truft him again, he 
might poffibly intend that declaration to be accompanied with a 
refervation of his paying what he had already trufted him. Cer- 
tainly this is not an action to be favoured j but if a new trial is 
granted it muft be on payment of cofts. 

Rooke J. The importance of the queftion involved in this 
kind of cafe makes it fit to be reconfidcred. It appears to me 
indeed that there is reafon to fufpeft the Plaintiffs intended to 
pra£life a trick on the Defendant, and therefore I have no objec- 
tion to a new trial being granted on payment of cofts. 

Chambre J. Cafes of this fort are within all the mifehief 
intended to be prevented by the ftatutc of frauds ; but 1 think that 
ftatute does not extend to them. I much wifh indeed that it did, 
not only on account of the extenfive confequences to thole againft 

V. 

whom fuch a£ticns arc brought, but in relpeil: of the evidence to 
be produced at the trial. It is very defirable that reprefentations 
of charadter, by which parties are made liable, as well as engage- 
ments for the- debts of third perfons, fhould be in writing; but 
that is not the law. The adllon itfelf is modern in pradlice, but. 
had there been no decifion on the fubjedl:, I fhould ftill think it 
founded on folid legal principles. It would be an abfurdity in law 
to hold that if a man draws another into a fnarc, the party fuffering 
fhould have no remedy by adlion. An adion on the cafe for de- 
ceit is an adion well known to the law, and I cannot agree in the 
argument which has been ufed for the Defendant, that fuch adions 
ought to be confined to reprefentations^hich are literally falfe. 
Fraud may confift as well in the fuppreflion of what is true, as in 
the reprefentation of what is falfe. If a man, profeffing to anfwer 
a queftion, feled thofe fads only which are likely to give a credit 
to the perfbn of whom he fpeaks, and keep back the reft, he is a 
more artful knave than he who tells a dired falfehood. As to the 
cafe of Haycraft v. Creafy^ 1 agree with the majority of the Judges 
who decided the point of law. In that cafe there was no fraud ; 
but fraud is the foundation of the adion. There the Defendant 
himfelf was milled; every thing which he ftated he believed; the 
ground of adion therefore totally failed. Confidering the circum- 
ftances which attended the prefent cafe, I think it proper that it 
fhould be tried again, but it muft be upon payment of cofts. The' 

jury 


37* 

^ I 

Tapp 

tnd Another 
. Lbb. 



CASES IN EASTER TER*M 

been forged, 11 nee the words would not be lefs adlonable if it had 
not been forged ; that where the words fpoken may or may not 
impute criminal condudl to the Defendant, if they be averred to 
have been fpoken malieioufly, it muft be intended after verdidb 
that they conveyed an imputation of a criminal nature. 

Lord Alvanley Ch. J. The argument which has been urged 
for the Plaintiff goes this length, that any words of reproach may be 
made actionable by the introduction of the word ** malieioufly” in 
the declaration ; I believe however that has been decided otherwife. 
The general rule is, that words are only aCtionable when accom* 
panied by fpecial damage, unlefs they imply fomething by which 
the party of whom they are fpoken would be fubjeCted to .punifli- 
ment either for a felnny or a mildemeanor (o). But thefe words do 
not impute any thing by which fuch a penalty would be incurred. 
Though the words be malieioufly J'poken the party will not be en- 
titled to a remedy unlels he i'uflain i^iecial damage from them ; yet 
as no one ought to utter a talfehood, if any fpecial damage be oc- 
cafioned by fuch falfehood, the party who fpeaks them muft be 
anfwerable though he imfmte neither felony nor mifdemeanor. 
To bring a forged bill of lading might or might not be an innocent 
thing, and though the words are capable of being conftrued in a 
bad fenfe, yet this declaration contains no fufheient charge to fuf- 
tain the verdid. 

Heath J. I am of the fame opinion. It has been clearly fet- 
tled that epithets will not make that a crime which does not other- 
wife appear to be fo. The charge in this cafe may only amount to 
extreme negligence in the Plaintiff in bringing a forged bill of 
lading when he ought to have difeovered the forgery, and yet 
impure no crime as arifing from a knowledge of the forgery. 

Rooke j. The rule of law as to what w'ords are aCfionable 
and what not, is, that the words fpoken muft either fubjedf the 
party to an indictment for a felony or a mlfdc neanor, or occailon 
fome fpecial damage (^]. The prefent cafe does not fall within 
that rule. 

(a) Excfptioni to thii general rule are. D. lo. to Z>. 29. 
words which fttt)je£l a man toponiibmeDtin { 6 ) On the fobjeA of fpecial damage, the 
«|iarticulsr place by cuffom, or which tend mode of alleging it. and the conreqaences 
to bit dilherifon. or which are Ipoken of of fo doing fee v. Sene, 1 SauKj. 243. 
him in his office, profeffion, trade, f£e, or i- and «. 8. by Mr. Serjt. tt'iilieuai ; 

mhich impute to him an iafefUoos dileafe. end Tadd v. Hajlingt, z Stund, 307. «. 1 . by 
£ee inftancct of thefe fevertl kinds Com. the fame learned author. 

ettn OM thi CuJ$ foT De/nmothit, 


Chamsre 
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Chambre J. The eflencc of the crime fuppofed to be imputed 
to the Plaintiff is knowledge. If this declaration could be ful- 
tained, we might expefl: fimilar aSions by letter-carriers, of whom 
it may frequently be faid that they have brought forged bills to 
perfons to whom they deliver letters. 

Rule abfclute («). 
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(17) So It h^s been hoMen, that to fay of 
another that he had fued upon forged bonds, 
or that he had recovered 400/. by forgery, 
b not aflionable ; for the words do not im* 


pate to the party of whom they are fpoken 
any knowledge of the forgery. v. 

HMii 1 Vm. 3* Hart Mellcr^ ^ Letn* 
138. 


Roe on*the Demife of George Walker v. Joseph Walker, i6fli. 

rr- HIS ejediment was brought to recover the pofTeffion of fix acres ^ derifed ta 
of land, fix acres of meadow, and fix acres of pafture, with 
the appurtenances, at Horninglow in the county of Stafford^ and g^d*. with 
•came on to be tried at the laft Lent affizes for that county, before goods, Md*’ 
Mr Jullice Lawrence^ when it was agreed that a verdidl fhould be ^hVifoever 
taken for the Plaintiff, fubjed to the opinion of this Court on the wherefo. 

ever, for her 

following cafe : I'm he*d** *h* 

William Walker, grandfather of George Walker the leffor of the to two 

PlaintiflF, being feifed in fee of a houfe in which he dwelt, and 

about f’even acres of land, fituate at Horninglow aforefaid, in the 

laid county of Stafford, by his laft will, bearing date the 13th Tawd fonheiredo, 

1762, executed in the prefence of three witncues, deviled as fol- ihendeviM 

lows : “ Firft, 1 give, devife, and bequeath unto my wife Marj houfcjgjidl. 

Walker, my houls wherein I now dwell, with my goods that are 

in and about the lame, with all my lands, goods and chattels ‘divided be* 

I r 1 J • 1 iwi^eo all his 

whatlbever and wherefoever they be, for and during her natural ions and 

life, flie paying all my debts and funeral charges. And if my ftaM^nd* 

aforefaid wife fliould die before my Tons Henry Walker and Robert Held that on- 

Walker come to the age of fifteen, then my mind and will is, that J,"fcVfthe 

mv houfe, lands, goods, and chattels, that is to fay, the rents ‘levife the 

■' , , 1 . , • • r , lands did not 

arifing from the fame, ftiall be employed to the bringing of them pafs. 

up until they come to the age of fifteen ; then my mind and will 
is, that my aforefaid houfe, goods, and chattels, lhall be equally 
divided amongft all my fons and daughters that fliall be living at 
that time, fhife and fhare alike.” The faid William Walker died 
4)n the 24th Augttjl 1762, feifed of the faid houfe and land, with- 
out 
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out having revoked his faid will, and leaving the faid Mary hU 
w idow, ^obn Walker his elded fon and heir at law, and William^ 
Mary^ Ibomas^ Henry ^ Jofepb (the Defendant), Samuel^ Hannah^ 
and Robert Walker^ his younger children him furviving. The faid 
Henry Walker attained the age of fiheen years in the life of the 
faid Mary^ widow of the faid William the devifor ; the faid Robert 
Walker died on the nth June 1769, being only 12 years of age, 
in the life- time of the faid Mary^ widow of the faid William the 
devifor ; the faid Mary the widow of the faid William the devifor 
died on the loth Jpril 1784, in polTeflion of the faid houfe and 
land under the faid will. John Walker the father of the leflbr of 
the I’lainiiffin this ejedment, and the other furviving children of 
the teftator immediately after the death of Mary the widow of the 
’teftator, to whom he deviled the cllate, lands, and premifes for 
life, with lull knowledge of the contents of the will, divided the 
devifed melTuagc, lands, and premifes, into as many equal parts 
or {hares as there were children then living, and threw lots for their 
refpedive (hares or divifions of the devifed eftate and lands. John 
the kflbr’s father, as the eldefl fon of the teftator, purfuant to l uch 
divifion drew the firft lot, and thereupon entered into the polfeirion 
of the faid lot fo drawn hy him, and held and enjoyed the fame 
in feveralty from that time until his death. And the faid Jofepb 
and the other furviving children at the fame time entered into their 
refpedive lhares fo drawn by lot as aforefaid, and held and enjoyed 
the fame in feveralty as dcvifees under the will of the faid William 
Walker the devifor. The faid Jofepb the Defendant ftill continues 
in polfelfion of his (hare, never having been molefted or inter- 
rupted in the pofftffion thereof by John the leffor’s father, who 
died on the day of in the year of our Lord nor until 

the prefent ejedment was brought. 

The qiieftion for the opinion of the Court was, Whether the land 
of which the faid H illiam Walker x\\t devifor fo died feifed as afore- 
faid, pafted by his faid will to his younger children living at the 
death of his faid widow Mar/, or defeended through his eldeftfon 
John to his faid grandfon and heir at law George, the leffor of the 
PlaiiitilT? If the Court (hould be of opinion that the land did fo 
defeend to the faid George as aforefaid then the verdid to ftand ; but 
if the Court (hould be of opinion that the faid land' did pafs by 

the 
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the faid will, as aforefaid, then the verdi£k to be etitered for the 
Defendant, 

Serjt was to have aigued in fupport of the claim of the 
lelTor of the Plaintiff, , 

, But The Court defired who was on the other fide, 

to begin. He obferved, that though he felt to a certain degree 
that he had to contend in this cafe with the old maxim as applied 
to a teftator, viz, qu^dvolmtnon dixit^ flill he fhould contend that 
there was on the face cf this will fnch a plain and roanifefl intent 
in the teflator to devife amongft his children all that he had before* 
deviled to his wife, that the Court might fupply fuch words as 
would effeduate that intent. This intent, he faid, might plainly 
be colledhed from the provifions of the will, for after giving to his 
wife for life all that he had, the teftator ankioufly guarde,d againft 
the event of her death before his two younger children had attained 
the age of 15, by leaving all that he had given to his wife to be 
employed about their education till they attained that age, and 
then he devifed what he had fo difpofed of for the above period 
amongft his family. He infixed the Court could not intend that 
the teftator meant to give aiefs eftatc to all his children, including 
his heir at law, than he had before devifed for the education of 
two younger children; and though it was true that exprefs words 
were neceffary to difmherlt an heir at law, yet that rule had gene- 
rally been applied to cafes where the devife from the heir was to 
ftrangers, and not as in this cafe amongft the devifor’s children. 
He inftanced tliC cafe of a devife of copyhold without aiurrender 
to the ufe of the will, where the Court of Chancery gives effeft to 
the devife againft the heir at law; though the devife be not correiQ: 
in form. [Lord Alvanl^ Ch. J. In that Cafe the court of equity 
only ads upon the confcience df the heir at law. I agree that if 
a devile be after the death of a'teftator’s Wife to his fecond fon, 
the heir at law Will tike during the life of the wife, and that if 
the devife be after the death of the wife,, to the devifor’s firft fdn, 
there the heir at law being the fii'fli fc will not take during the 
life of the wife, but fhe Will have it for her life ; there, however, 
though the words of e^clufion be not exprefs, yet the firft fon is 
excluded by neceflkry intendment.] referred to Baghett \, ji- 
netty 4 Mod. 141. where the teftator havihg two houfes, one called 
the upper hl^ufe and the; dther called all 

his tenements for die payineat of his debts! until bis grahdfoii Ihould 

' voL.iU.^ \ ^ r 
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come of age, and afterwards *he devifed all his faid tenements, 
videlicety tw’c parts of the lower houfe for raifing 2po/., the re- 
mainder to his grandfon and his heirs; the queftion was. Whether 
the •videlicet and the claufe that immediatel)r followed it did not 
reftrain the devife to the low;«r hbiA only, dr whether the whole 
palled to the grandfon by the wof^ that went before, vi% all the 
faid tcnecnents? And it was hoiden that both the houfes pa 0 ed to 
Uie grandfon. 

Coar/ obferved they nwer knew ah inllance in which the 
'Aihje£t of devife was fupplied on account of a fuppofed omiiSon ; 
that indeed no midake in a will ever could be redihed by the 
Court, unlefs it could be hrd demondrated that fuch midake did 
exid, and that in the prefent cafe, however drongly they might 
conjedure what the devilbr intended to have done from the pre- 
vious devife to his wife and his younger children, yet it was not 
of nece/Ety to intend that he meant to have added the word lands’* 
in the lad claufe of his will. They alfo remarked that in Bagnell 
V. Abnett the words following the videlicet were abfolutely incon- 
ddent with the preceding terms of the devife, and confequently , 
they were rqeded.* 

Pofleh to the leflbr of the Plaintiff. 

Burrell v. Dodd. 

T his was a proceeding; on the writ de partitime faciendd. The 
declaration was as follows: “ to wit, Tifeo- 

mas Dodd- was fummoned to anfwer Cuthbert Burrell in a plea 
wherefore whereas the idxA Cuthbert and Ibomas hold together and 
undivided 70 acres of land, 70 acres of meadow, and 70 acres of 
padiire and common of padure, with the appurtenances in the 
paridi of Simonburn m the laid county of iSortbumberlandy of which . 
the faid denleth partition tp be made between them, ac- 

cording to the form of the datute in fuch cafe made and provided, 
and unjudly permitteth not the 'faroc to be done, and contrary to 
the form of the datute: And whereupon the faid Cuthbert by C. S, 
his attorney fajs, that whereas the faid and the faid Tlo- 

mas hold together and undivided the tenements aforelaitl with the 
appurtenances whereof it belong^ to the faid Cuthbert his heirs 
to have one moiety of the tenemeata afprefaid with the appurter 

. . : 4 .; ■ :»ance^ 
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nances, to hold to him and his heirs in feveralty; fo that the laid 
CutbbeH oi his moiety bdonging to him of the tenements afore* 
faid, wkh the appurtenances, and the fild Thomas oi his moiety 
belongingto him ©f the ten^cnts aforefaid with the appurtenances, 
may feverally apporticm themfelves, he the faid denielh 

partition thereof to be made between them, according to the form 
of the ftatute in fuch cafe made and provided, and unjuilly per- 
mitteth not the fame to be done, and contrary to the form of the 
faid ftatute ; whereupon he the faid Cuibbert fays that he is injured 
and hath damage of loo/., and therefore he brings his fuit,” ^c. 
To this declaration the Defendant pleaded, ift, Non ienuit mode et 
Jirmdy and edly. That the premifes in queftion were parcel of the 
manor oT Henjbaw granted and grantable by copy of the court-rolls 
by the lord of the faid manor in fee fimple or otherwife, at the will 
of the lord. On thefe two pleas iflues were joined. He then pleaded 
” that partition between the faid Tbomm the faid Cutbbert of 
the tenements aforefaid with the appurtenances ought not to be 
made becaufe he fays that the tenements with the appurtenances in 
the faid declaration mentioned now are, and from time whereof 
the memory of man is not to the contrary have been fifuate, lying 
within, and parcel of the faid manor of Henjbaw^ in the faid parifh 
of Simondburn^ and cuftomary tenements of that manor, and during 
all that time defccndible, and which have defeended from anceftor 
to heir as of the hereditary right of the tenants called tenant right, 
lield of the lord of the faid manor for the time being, as of that 
his manor by divers rents and certain fetvices, according to the 
cuftorn of the faid manor; and this he the faid Thomas ready to 
verify; wherefore he prays judgment if partition between the faid 
Thomas and the faid Cutbbert of the tenements with the appurte- 
nances ought to be made, Ssfe. To this plea there was a demurrer, 
affigning for caurfes, that it is not Ihewn or alleged in or by the 
fame plea how or in what manner the tenements with the appur-, 
tenances in the faid declaration menjtiohed are or have been de- 
fcendible, nor how or in what manner they have been dcfcendihle or 
have defeended from anceftor to heir, irtor from what anceftpr to 
what heir they have been'defcendible or have defeended, nor as of 
what hereditary right, nor as the hereditary right of what tenants 
they have been defcendible or have defended, nor by what rents nor 
by w'hat fervices they have been held of the lord of the faid manor; 
and alio for that the fame plea is in various other refpeds infufficient, 
:defecUve, and informa V* The Defendant joined in demurrer. 

This 
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Tills cafe was fliortly fpoken to in Hilary Tettn laft, when the 
Court ifstimated a wifli that the- Defendant feould confider whe- 
ther he could not add to his ^ea after the words ** held of the lord 
of the faid manor for the time being,” the words “ at the will of 
the lord,” as that allegation^ if true, would decide the queftton. 
Accordingly the cafe' ftood over tih this term, when the Defen- 
dant’s cOunfei having irtfbrmed the Court that they could not fafely 
amend the plea in the manner propofed, 

Bayley Seijt. was heard in fupport of the demurrer. Thequef- 
tlon arifing upon this demurrer is. Whether the eftate which is 
the fubje'Q of this writ be of foch a nature as to fall within the 
provifions of the ftatutes of partition 31 jfiT. 8.. c. i. and 32 H. 8. 
c. 32.? It may be admitted that mere copyhold eftates are' not 
within the provifions of the ftatutes of partition ; but the admiffion 
does not extend to, cuftomary freeholds, and on the face of this 
pica the Court rnuft hold the eftate in queftion to be a cuftomary 
‘ freehold. All the precedents in which cuftomary freeholds are 
defcribed ufe the words “ parcel of the manor” as part of the de- 
fcription. The reafon why mere copyholders are not within the 
ftatutes of partition is, that they have no eftate of inheritance, but 
hold entirely at the will of the lord j whereas cuftomary freeholders 
have a freehold in. point of intereft, as is admitted by Mr. Juftice 
Blacl^ont i'a his law tracts, tit. Qonfiderations on Copyholders^ vol. i. 
P. .133 to 138. wheriB , he diftioguiflics between th<jfe who hold by 
copy of cpurt-roll at the will of the lord and thofe who hold by 
copy of court roll according to the. cuftorn of the manor ; the for- 
mer he con fiders to be tenants in pure villenage, the latter in vil- 
lein ffocage(u). The reafon alligned by Lord Coke^ ^ dnjl. 325'. 
why tenants -in antient detnefne are entitled to have a furamons to 
.warranty is illuftratiye of this- doSrine ; for he puts it On t^e ground 
of the freehold being in the tenants, which he fays is not the cafe 
with a tenant by copy of court-roll in a court-baron. Qn thefe 
pleadings it muft be intended that the tenants do not hold at the 
will of the lord. Indeed on this pmnt the cafe of Gale v. Noble^ 
€artb. 432. is very ftrong, for there in a trial at bar in ejedment 
for lands, parcel of the manor ad. Corjham in, Wilts^ which by very 
antient books of that marKfr appeared to be parcel of the Duchy of 
Cornwall^ and to paft by furrefidot and copy of court^roll, the lands 
were hdden to be cuftomarj^ freeiiold and not copyhold, becaufe 

(a) Is 59 it is Tsid that b,x j by Airrendar is ch* lord's conrt witfaoat the 

cnaem a fivehtM «iid hthtHttsMO jpab t Jcxvoof the lord. 

8 they 
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tSiey^ were laot ^ezpxs:&‘ 4 ^d yoluniatm]dia^ ti- 

mnd^ fimndum co^dt^nein mM&U.y The Q^rt^re bound to 
take notice of the pe^liarities attehdi^ the tenures ;ln giyel-kihd 
and borough Engliflfy butfthey are net bound to take hotice of the 
peculiarittes attending th^ qulloina^ fr^olds, hbtyeeer general 
they may be in the Noi^h of J. In every'; 

iaftanieeln. which thefe tenur^ have^eottMt b^ Courts they jhater 
taken notice of thea^^ : ^ 

plevin*a cOnufance uop^ ;|ierfoit8^^ tkic ^fr^ ©no M, 

“ a^ feifed-^ of a clbife-^alled ptn^ o^' iihe maEiior 

of Ufeartti}^ which the p^ce wfeia^^ ic- 

cording.to the oUftotn of the 

fance*under perfofttthavw^.sTteeiK^jlbec^fe it,|^ faid that 
they held at the will of the lo«d^ 

nancy at will could be Intended where the idlegetion Syas of a feifin 
in fee.} •. 'T ./...v , 

C/ay/o» Serjt. was to have argued 

But The Court ftopjped himy faying it was^^^ to enter 

into the nature and pecuJiaiities of the" lehiire uiidcr which the 
lands in queftion were holden as dilcloled 'by the plea ; for that it 
was a fufficient objedion to the Plaintifia obtaining judgmenti that 
the land upon the face of the plea appeared hot to be freehold pro- 
perly fo called) and therefore not within the flatutea oP partition; 
that the plea alleged as an excufe for the defendant'© not making 
partition, that the premifes fought to be divided were not in their 
nature divifible, being “ parcel of the manor,” and held of the 
lord as “ tenant right,” which fufficrently negatived its being free- 
hold (u), for that no freehold could, ftridly fpeaking, be faid to 
be paroo/ of the manor} they alfo“ referred to Cokds Cof^f 
where fpeaking of the various forts of tenants novv known by the 
name of copyholders, as diftingulflied from what they were for- 
merly, he obferves “ they were every where then called tenants 
by copy of court- roll, or tenantf at will, according to 'the cuftom 
of the manor, which ftyles import unto ns three things ; i. 

2. originmf fUttlum. Firft, his luinn tenant ' 9 

(«> In CAwr V. PiWt 287. where ftj 4^ eftetce 

the qeefiiOB WM, iyi»(hW tt« rerreaderRe iii.:niq North, will 

•f a copyhold eoiild ««iei^ e|WeflCBt he wlAiia the &iiit ^perttiqo as copy- 
'•g«iaft^eNlGeB':ofRhe .f«n«adeiWilbtt^ /lh)ldR*’v:> ' . ^ . 

Jeflhe had offigoed om t Li^m Sojuiiit 

V©L» llli'': -f' /' ’ -■'V' V' - ^ ^ court- 
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couft-Tollj Ibr he -ie ftot cttikb hy hut by topy of 

eouiUHToU, «nd thie 4 $ the fel/c toftawt in la«»t who heldcth by copy 
of any lecord, charter, deed} any other thing ; 2d, His com* 
menccaaettt « at the wJH-oftht k»d, for thefe^ttants in their birth 
as well as ih* cisjSiomary tenahts upon the borders of ScoilanS^ 
who have the name of teoantie^ «rei« mere tenants at will, and 
though tt«y Jbftfp the euftitwtfi inviolate, yet the lord might Jans 
control, «idi^ ilUx* ; ttehlior Was the eftate hereditary in the be- 
ginning, os (t|){)eareth by Mtiitm ; for If they died their eftaie was 
prdeidy detwrirdiifldi as Id cafe of a tenant at will' at c'^mmon 
law. .i^Kid on flsiDo potoa (so this prefeut hour the law rvgardeth 
them 1x0 wore ithsn s Were at Witl ; fOr the freehold at the 

Oommon law vdletl) nc^ ^ their lords, unlefs it be in 

eopyholils of>.&a9k tcojiak, Vl^ich are snoft ufual in ancient dc- 
mofaes.** 

Judgment for the Defendant. 


(IN THE E 35 CHEQCJER CHAMBER.) 

Davis Oeftt., one, tfc. v. Edmonson, in Eiroi. 

^nitOd from a judgiWeot of the Court of Kind's Bench in debt 
for a penalty of 50/. for having *' in expedation of gain, fee, 
and reward, food out of the couitof our lord the king of the Bench 
at Wefltiinfier^ a certain writ of our lord the king, commonly called 
a capias ad r^ndendumf at the fuit of one IV. S. and one W. D. 
agatnft the Defendant in erfor, without having entered fuch certi- 
ficate aa in and by the ftatute in fuch cafe made and provided is 
dire£led« contra formsmj Sffr. The Defendant in error having 
obtained judgment in the court below for the penalty, the Plaintiff 
in error aligned feversl errors upon thfe record ^ but the only ob> 
je^lioA rolied upon in argument in rMs court was, thaPt the 37 Cre. 3. 
c. 90. J. 30. which crusted the petMlo|r, gave no fuch adion as the 
prefent toa common informer ; the penalty was only reco- 

verable by Information at the fuit of the attorney-general. This 
•cafe Was twice argued j ift, by|iJey^Se)jt. for foe Plaintiff in 
error and Imwcs for theDefendifot 'Vi orot, and ^dly^ by Marryat 
for the former and Gibbs for the jnttbr.* 


The 
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Hbt Court took tiint to coafider of ^eir ojamos* was 

this daykd,«3ivered,,|iiy . 

liord AtVAT|L:|^ quoftion ifl this cafe aprifes out of . 

the provi^Oi^vof the the fuhfeqiieOt Aatutes , 

which havd beeii,j>i^st^^^ •fulgeia. That affc uef Ofe» 

a duty OB oertifiqite!i a«d etteroies 

praaifing m eotiits of few jmdJ^l^ty. The manner i» whijiii 
the certificatfe Si tberc^ diredi^ tafeea hot is as foKoivs ; 
Every folkitor and the codtt #0' 

which he has hed aduiUted |a matt j^his name and ri^ 
which certain ofBtere «« -^roiSed to Mfee the tferdficatfe in quef* 
tion, renewahie ten days , jjtevioiw period of their expiration. 

The fevenfh fedfioh impolfesji^^^^^^l^ of ^oif. upon every perfoa 
who fliall in his own hanse, -pr in ttw nante of Any other perfon, 
fue out any wTit or fyocefe, or eommence, p or defend 

atiy adltt^'or feir, or any proceedings, as a i^iciior, attorney, a©« 
tary, prodor, agenft, or procurator, in any of the courts aforeia!d« 
in expediation of any fee jor reward, widibat having obtained fuch. 
certiheate, or lhali deliver in a faife place of refidenoe, to evade the 
payment of the higher duties ampoifed hf the aflt, to he xecovored 
and applied as thereinafter is direded ; and fuch petfon is made 
incapable of fuing in smy'coant of law w equity for the reoovery of 
any fee, reward, or difburfement^ on account of profecudng or 
defending any fuch a<3ian, fnlt, or proceeding. Then follow 4wo 
claufes which are material to the cosEderation of the queftion be- 
fore the Court. The eighth fe^on enables pctfons who heve 




v. 


taken out certificates to aft for others who have alfo taken them 


out; and the ninth provides that any peifon who faaaitaken put a 
certificate in one court may pradife in any other court in which he 
is fworn, although his certificate did hot iflus from that court. 
Both thefe claufes were introduced for the benefit of the, parry upon 
whom the penalty attaches 4 and neither ofthem is re- eoaded in the 
fubfequent ftatute 3 7 Gao. 3. r. ,90. ByjC ^9. of the ^5 Gao. 3. a. fib. 
it is dlreded that aU^pehalties treated by that ad may be fued fitr. 
by adicai df debt, bill, plaint, or IhformatiQn, to the ufe of the , 
Plaintiff wJso 49iallfue.fbr 4he fame. The ,37 Gra.j. c, 90. was 
paired for the purpofe of creatii^ .feveml new (lamp duties, and 
alfo fer better fecuring the duties on certificates to he taken out by 
fbUcitoes and aitomies. The firftpart of 4hc ad relates to the new 
duties: and the 6th fedion provides that all powers, provifious, 

/ rules. 
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rides^ j^titbbdsv artldeit j^alties, «q4 dii*-* 

tclb^{io|M.pf penalid^^^ and fobfeUi^res of iU at 

the uiae of the paiTuag that a% aod net |dt^ 

as far as the fat^e/^ere appHc^ii^^^ «i^th,TeQ}efI 59 the 

^^cKtlonal apd;^hei: duties In the lat- 
ter part of j^ejHigwmeqt it **“® 

fti^on muft becpnfioed tO' ,the^e^.4t^«a^^^ the, former 

put -ctf ^le ad:>' thopgh .^t.hrRil’frae might be 

applied to penalties meiltioned iP .Albfequfot pait . of the. ad. 

The provifioaM fefpefl^ng eettiiea^es begin af iedip^ 2<i which, 
after reciting that% the 95 Ceo. 3. o<^ain tatties had been impbfed 
on certificates, at^ lhat for avnidh^ ^frauds it wae expedient that 
thofe certificatj# j^Obld.b^ at the head office for 

flampg, diredsthall^^^^^ attproey (hall annually de- 
liver in at the jbead, !^ for ftamps a .1^ his name 

and place of abpde^ in, the fame izmnner,A^ he had hefore^delivered 
in fuch note to the,,pffic«r<>f the pour .It then provides that the 
certificates when obtained fhail be entered with the officer of the 
court, and alfo fpectfies the periods at which the certificates lhall 
bear date, and when they (hall expire. The 30th fedion of the 
ad .impofes the penalty ; and enads* that if any perfon fhall fue out 
any writ or proccfej or commence, profecute, carry on, or defend 
any adion or fuit for fee or reward, or lhall do any ad in the faid 
.court as an attorney, See. without obtaining a certificate in the 
•manner thereinbefore direded, or without entering the fame in 
one of the courts wherein he lhall be adndtred, or lhall deliver in 


U the head office any account of his place of refidence, contrary 
to the 2^ of Geo, 3. with intent to evade the payment of the 
higher duties by the faid ad impofed, he lhall for every fuch 
offence forfeit and pay the fum of 50/., and be rendered incapable 
of fuing for the recovery of any fee, dec. on account of any adion 
carried on without fuch certificate. The operation of this part of 
the ad is to fubftitute a new mode of taking out certificates in. the 
place of that prpfcribed by the ‘25 Geo. 3. continuing the lame p6- 
nalty, and preferving and referring to the regulations of the 
' 25 Geo. 3. fo far as they require a true account to be given of the 
place of refidence, but adding indeed a new penalty for the offenoe 
of not entering the certificate. This part of the ad however is 
totally filent re^edipg the mode in wiuch the penalty lhall be re- 

^ covered. 
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covered. It has been contended that the 37 Geo. 3. having altered 1803. 
the offence created by the 25 Geo. 3., or having created a new one, 
and having added the offence of not entering the certificate, the 
penalty can only be fued for in the manner prefcribed by the a€t 
which creates the offence : and it is admitted that where a penalty 
is created and no particular mode pointed out in which it fiiall be 
recovered j nor any particular perfon Ipecified to whom it (hall be 
paid, that- it can only be fued for by the king. It is therefore 
tirged for the Plaintiff in error, that the penalty to be recovered 
under the 37 Geo. 3. is a new and feparate penalty, and as much 
independent of the 25 Geoi 3. as if that aft had been altogether re- 
pealed. It cannot be denied that the praftice of authorifing com- 
mon informers to fue is an efficacious expedient, without which 
the revenue laws would fall very Ihort of their obj eft. It would 
therefore be fingukr indeed if an aft of parliament paffed for the 
exprefs purpofe of further fecuring the duties impofed by the 
2 5 Geo. 3. by the introduftion of regulations to prevent fraud 
lliould have repealed that feftion of the 2^ Geo. 3. which empowers 
and invites common informers to fue for the penalties thereby 
impofed. Without very clear reafons for believing' this to be the 
intention of the legiflature we Ihould fed great reluftance in adopt- 
ing fuch a conftruftion. The coUnfcl for the Plaintiff in error, 
feeling this difficulty, contended that the 25 Geo* 3. was not re- 
pealed, but that it was ftill competehC to a common informer to fue 
for a penalty under that aft where a certificate had not been ob- 
tained. But upon looking into the afts it appears moff clearly that 
the offence of not obtaining the certificate is totally different; fince 
the paffing 37 of Geo. ; the certificate according to that aft-being . 
to be taken out in a new way. For the Defendant id dror,' the 
cafe of DucS: v. Addington^ 4 7 '. ii 2 , 447. has been relied op. The 
10 Geo. y c. 44.yr 7. relative to hackney coaches enafts^' that the 
forfeitures • and penalties thereby fnfiifted may he recovered and 
levied not by the commiffioners, blit by any jufticse of the pdae% 

“ by fuch ways and means as the penalties and forfeitures in tlje 
aft of the, 9ih of Aane are direfted to be levied and recovered.” 

The 9 r. 23. only empowered, the com miffioners to commit 
to prifon upon default of diftrefs, but fubfequent afts had given 
them other powers, and the 5th feftion of the 10 3. r. 44. had 

declared that they had the power of immediate commitment. The 
VoL. 111 . 5 ^ Court 
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lS03* Court of hdilf tbiK all the adEs were itasde car ^ri 

matenh^ and fortned one. general fyftem of law upon the fubjeft, 
EDMbiisdM. that the legiflature had intended to give the fame power to the 
juttices of immediate commitment that was conferred upon the 
coriimiffioners. 1 have looked into thofe afts t and I am perfedly 
clear that in prefent cafe we are as much bound to coniidcr the 
two afSa of the' 25 fvro. 3 * tttttJ Geo* 3* as made in pari materi&^ 
and to enforce them accordingly,' as the Court of Kin^s Bench 
were in the cafe of I)uck v. Addington, It remains to be conlider- 
ed whether any other ads have paflfed demonftrating that it was 
not the intention of the legiflature either to repeal the 25 Geo. 3., 
or to render its provifions lefs efficacious. Upon this point the 
39 bf 40 Geo. 3. f. 72i is extremely ftrong and almoft decifive. 
The fdventh fedidn of that ad, after reciting the 25 Geo. 3. and 
37 Geo. 3. flates, that doubts had arifen whether notaries not being 
admitted in any courts were liable to the duties impofed by thofe 
ads, for remedy whereof it cnads, that every perfon who fliall ad 
as a public notary Without having been admitted in any court, and 
without having Slivered in his name and place of refidence, and 
taken oui fUch ceftificiiie as is difeded by the faid recited ads, Ihall 
forfeit 50/; and'hO incapable to ad as a notary, or recover any fee 
'on account of fttOh ad ; * arid every fuch penalty fliall be recover- 
able and recovered, and applied in like manner in every refped as 
any penalty of the like value imfiOfed by the faid laft- recited ads, 
or either of them, ^ay be recovered and applied. The objed of 
this ad Was to putnotafies precilely ih the fame fituation with at- 
tornies and folkkors. The penalty is precifely the lame as that 
which is impofed upon attornies and folicitors, and the incapacity is 
expreffed in the very feme words as thofe which are employed in 
the a j Geo. 3. and 37 G«?. 3. Yet by the very words of the 39 Sff 
4G Grd. 3. the penalty is made recoverable by a common informer. 
But %titi8 iis not all. Peoaltbs having been incurred • under the 
3% and many adions having been brought for the recovery 
of them -by common informers, the legiflature upon the application 
of the parties fued thought proper to pafs two ads of indemnity, v/s. 
the37G«. 3. ri 93. and the 39 5^ 40 Geo. 3. c. yi./. 17 5 ^ 18. and to 
relieve the Drfendants upon payment of 100/. It is true, that if 
po penalty were previbufly impofed, an ad of indemnity would riot 
create one. But the condud of the legiflature aibrds very ftrong 

evidrace 
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^idence tb«t all the a^s «irhich had paflTed uppn this Aihjed were 
conAdered as forming one body of law, and that it never was in* 
tended that any of the fttbfequent ads ihould weaken the provi- 
Aons of thofe which had preceded. The very Arne objedtidn which 
is raifed in this cafe was taken in Dn Fleer's cafe, 1 1 Co. 56. b. 
Dr. Ffijler having been fued for recufancy by a common informer 
upon the 23 Eliz, c. i. which gave one'tbird of the penalty to the 
queen, ope*third to the poor, and one-third to the informer, it was 
contended that the right of the infortner to fue was taken away by 
the c. 1., which empowered the queen for the more fpeedy 

recovery of the penalty to fue by adion of debt, bill, plaint, or in- 
formation in the King’s Bench, Common, Pleas, or Exchequer. 
But the Court held, that as the latter (latute was made for the more 
fpeedy recovery of the penalty, it was not intended to invalidate 
the proviAons of the former ad ; and being all in the affirmative, 
Ihould not repeal or abrogate a precedent affirmative law. So in 
the prefent cafe, it never could have been the intention of the legi* 
flature by the yjGeo. 3. to take away one of the great fecurities in- 
troduced by tbe 25 Geo. 3. The only objed.of the 37 of Geo. 3. 
appears to have been to fubAitnte another mode of taking out cer- 
tificates, but the penalty and the mode of recovery were intended 
to remain the fame. The only difficuky therefore in tbe decifion 
of this cafe arUes from that of Barnard v. Goftling^ 2 5 69. m 

which tbe Court of King’s Bench came to a determination upon 
this point different from that which this Court is ioclioed to adopt. 
But k is obfervable, that the principal queftion there agitated was, 
whether an adion could be brought for the penalty againfi; two 
perfons jointly. It was argued indeed, that all the ftatutes upon 
this fubjed were in pari maUridf and that the remedy given by the 
%$Geoi%. was not taken away : but the main point to which the 
Court addreffed their attention, and upon which they took time to 
confider, feems to have been. Whether the a^on cottld be main- 
tained againft twoi The Cpurtv. In giving judgment, founded 
themfelves on the ground that the 37 (^0. 3. gave no fuch adion 
to the common informer, and it feems to have been almoff taken 
for granted that if the 6th fedion of that ad did not apply to the 
fublequent part of that ad no luch adion could be maintained. 
.But confidering the yjGeo. 3. as an ad; paffed to enforce the col- 
ledion of the duties , created by the 25 Geo, 3., and referring to the 
principles by which ads of this kind have been ufually confirued, 
o we 
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1503, we thiok the 37 Ceo. 3. b only a fubftitution of a new niode, but 
Davis^ the penalties are ftill recoverable by the fame p^fbns by 
Epm^son. whotTi they were recoverable previous to the palling of that a£f. 

Indeed if it could be fuccefsfuily contended that the provifions of 
the 2^ Geo. 3, are not incorporated into the 375^0. 3. where not 
exprefsly altered, perfons taking out certificates would, under fuch 
a conllrutflion, lofe the benefit aiforded them by the 8th and 9th 
fe£lIons of the 25th Geo. 3., but which are not rc'enadled in the 
fiibfequent a<n:. Clearly, therefore, it was the intention of the 
legillaturc that the two adfs ihould be conftrued in pari materia. 

Judgment affirmed. 


^ay 2CCb. 


Ha'dkinson V. Robinson. 


Ifi ctrgoof was an adlion on a policy of infurance upon a cargo of 

*rureb*e’!L pilchards, on board the fliip Pafearo^ at and from Mounts 
toll whh ^ port *0 Contwallt to Naples ^ with leave to join convoy 

the ofoalme- Falmotttb or elfewhere. The policy contained the ufual memo- 

iDOfsnQunfi^ ^ 

and ie the randum that corn, fifh, fait, fruit, flour, and feed were warranted free 
voyage infor* from average unlefs general, or the ihip fhould be ftranded. The 
M*Ied"byihe declaration averred the lofs in the following manner: “ And the 
She^portofB Plaintifi’ further fays, that after the loading of the faid pil- 
iiflioiagiiott chards on board the faid fliip or veflel, to wit, ? 5 ff. the faid Ihip or 
hisnamn.iii veflel, with the faid pilchards fo on board thereof asaforefaid, to 
orwhich"the Carried therein upon the faid voyage in the faid writing or po- 
commtDder jj^y ©f aflurance mentioned, departed and fet fail from the port of 
ordtrsihtihip aforefatd, in the county aforefaid, on her faid intended 

another port, voyagc In the faid writing or policy of alTurance mentioned, and 
be^therrioW aftcrwards, and whilll the faid fliip with the faid pilchards on board 
was failing and proceeding on her faid voyage, and before her 
arrival at Naples aforefaid, to wit, on, the port of Naples afore- 
faid was, by the perfons then and there exercifing the powers of 
government in the kingdom oi Naples, Ihut againft all fliips the 
property of any of the fuhjeds of our Lord the now King, or fail- 
ing under the coldiirs of our Lord the now King, and againft all 
if the voyage merchandizes the property of any fuch fubjeds, carried in fuch 
fcqaeeceof fhips, under pain df the lud fliips and m^r^hkn^izes beii^ coni- 

tbeportof , . 

deftinativQ htlng fliut ag^ind the fhip infared, the affared eattnot declare npon thU at a Idfi witbio the 
policy. 

4 fifeated 


by orders oi 
the Vice- 
Admiralty 
Coert for a 
very fmall 
fum of ano* 
ney^ the afTa- 
led cannot t- 
bandon as for 
a total lofs. 

It feems that 



IN TOE l^ORTY-THIRD YEAR OF GEORGE III. 

iir£ated by the perfons then and th*ere exerctfing the powers of go- 
-vernment in the kingdom of Naples^ whereby the faid fliip, with 
the faid pilchards on board the fame, (the faid (hip then and there 
being the property of fome then fubjed or fubjeds of our Lord the 
now King, and failing under the colours of our Lord the now King, 
and the faid pHchards then and there being the property of the 
Plaintifir, who then and there was a fubjedi of our Lord the now 
King,) was then and there prevented from purfuing her voyage to 
Naples aforefaid, and the faid voyage was thereby then and there 
totally defeated and loH;, and the faid pilchards then and there be- 
came and were of no value to the Plaintiff, to wit, at, Ssfe. wliereof 
the Defendant afterwards, to wit, on, had notice.” 

The taufe was tried before Lord Alvanley Ch. J. at the GuildbaU 
Sittings after Michaelmas term, when it appeared that the Paxaro 
•on the i gth of OElober 1800 toOk in a cargo of pilchards at Pen- 
Tsance^ with which flie proceeded to Falmouth in order to join con- 
voy ; that on the 24th of ‘January 1801 Ihe failed from Falmouth 
•under convoy of the Seabor/e} that after having met with much 
bad weather fhe put into JUJbon^ by order of the commodore, on 
the 18th of February ; that fhe failed again from I^on on fhe 
2d of Marcb^ and on the 5th received intelligence that Eagli/h 
veffels were excluded from all the ports belonging to the king of 
Naples ; that on the 1 6th the mafters were called on board the 
Seahorfey and thofe who were deftined for Naples and Sicily re- 
ceived orders from the commodore not to proceed to their def- 
tinations, but to make 'Port Mdbon in Minorcuy in order to get 
further intelligence; that on the ajfh the Paxaro arrived at Port 
Mahony wherethe report refpedting the ftatc of the port of Naples 
was confirmed; that in confequence Of this, a furvey was taben of 
the cargo -under the directions Of the "Vice- Admiralty Court at 
MinorcOy and the cargo was afterwards fold by public audlon, 
purfuant to the order of that Court, for a very fmall fura of 
money ; that in confequence of intelligence having been received in 
this country of the treaty between the Republic oi France and the 
King of Naples y by which veffels under BritiJhco\a\xr& were to be ex- 
cluded from all ports in the donrioions of the King of Naples y the 
Plaintiff, on the 23d of Aprily gave notice of abandonment to the un- 
derwriters, which the latter refufed to accept ; and that asfoon as the 
Plaintiff was informed of the fale at Port Mahon, he communicated all 

VoL. m. 5G the 
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the papers to the underwriters, and detnandedpayment for a toftal io^ 
The jury found a verdUI for the Defendant. A ruJe having been 
obtained in Hilary term calling on the Defendant to ihew eaufo 
why the verdid ihould not be fet afide and a new trial granted, 
B£jl Serjt. ihewed cauie. This is an attempt by a fale of the 
cargo at Minorca to create a total lofs ; whereas if the cargo had 
proceeded to its port of deftination it would have been worth no> 
thing, and yet the aflured would not have been entitled to recover* 
Indeed the motives which influenced the condudi of the afliired 
are plainly demonftrated by the fa€ts in evidence ; for before they 
had received information of the fltuation of the cargo, they gave 
notice of abandonment, becaufe they underftood that the ports of 
Naples would be four. But in Hamilton v. Mendez^ a Buf r. 1198. 
Lord Mansjield exprefsly lays it down that an afliired cannot eleft 
to abandon before advice is received of the lofs. Now in this cafe 


the only regular notice of abandonment was given previous to any 
advice having been received of the lofs : and though the afliired, 
after having received information of the fale at Port Mabon^ 
handed over the account fales, together with the other papers, to 
the underwriters and demanded payment, yet as they did not fpe- 
cifically flate their intention to transfer their intereft to the un- 
derwriters, fuch cominunication did not amount to a notice of 
abandonment (a). 

. Shepherd and Bayley Serjts. in fupport of the rule. To entitle 
the aflured to recover for a total l^fs, it is not neceflary that the 
goods foould either be a&ually deftroyed, or taken out of the pof* 
feffion of the owners. It is fuiEcient if they are prevented from 
arriving at their place of deftination by any of the perils infured 
fl g ainft. The underwriter in this cafe contraded that the cargo 
foould be carried in fafety from Mounts Bay to Naples^ notwith- 
Handing the reftraint of princes. And it is impofllible to contend 
that the Paxaro was not as much prevented from proceeding to 
Naples by the reflraint of princes as if foe had a^ually been de- 
tained by the government of aA intermediate port, flnee foe could 
not fail into Naples without xendering berielf liable to immediate 
confifeation. .Suppofe foe bad been detained at Port Mahon by 


(«) After the »rj[Qneiitof Mr. Serj. Mtfi 
the Coart intimated to the other fide that 
aecordtng to the .cafe of FmA*, v. EU % itrmU » 
WiUs^ 641. the lofi averred in^tbia declara- 


tion was not fuch as Chenflured conid recover 
upon, being only a loft of the voyage \ and 
ther€fore».to avoid farther argume ntedireQed 
them to addrefi thcmfelvcs to that point. 

embargo 
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embargo or by ftrefs of weather, ajad in conf^juence of the de« 
terioration of the cargo the captain had been obliged to fell 
there; the objedi of the voyage having been deftroyed by perib 
within the policy, the underwriters mud have been refponfible. 
In the cafe of Gofs v. Withers^ ^ Burr. 683., which was an infu- 
rance upon filh, the aflured was allowed to abandon and recover 
for a total lofs, though the Ihip had been recaptured, and the cargo 
remained in ijpecie at Milford Haven, The only ground upon 
which the Court could have determined that the lofs was total, 
mud have been that the voyage was defeated. Lord Mansfield 
fays, The difability to purflie the voyage dill continued and 
in another place, p. 697. he dtes Le Guidon to prove that a right 
to abandon arifes, not only upon a capture, but “ any other fuch 
ritdurbance as defeats the voyage, or makes it not worth while or 
worth the freight to purfue it.” And in Cassalet v. St. Barbe^ i 71 R. 
167. Mr. Judice Buller fays, that the policy '* is an infurance on the 
ihip for the voyage.” In M^ Andrews v. Vaughan^ Parkis Infur, 
115. Lord Mansfield fays, that either the voyage mud be lod or 
the cargo dedroyed; and to the fame edTedt is his language in 
Milks V. Flacbety Doug. 231. The cafe of Manning v. Newnbam^ 
Park's Infur. 168 . is decidve. That was an infurance from Tortola 
to London upon ihip, freight, and goods, warranted free from par- 
ticular average. The fliip, foon after leaving Tortola,^ was fo much 
damaged by dormy weather that die was oUiged to put back, and 
it being found upon furvey that die was incapable of proceeding 
with her cargo to London^ the diip and cargo were fold, and an 
a&ion brought againd the underwriters for a total lofs. Lord 
Man fields in delivering bis opinion, fays, If by a peril infured 
the voyage is loft it is a total lofs; otherwife not and again, 
“ It is a contrad of indemnity, and the infurance is that the Ihip 
lhall come to London," With refped to the cafe of Pok v. Fitz- 
gerald^ Willesy 641., which was an infurance upon a Ihip for four 
months, hound upon a cruifing voyage, with a warranty againd all 
av;erage, though the cruifing was prevented by one of the perils 
within the -policy, yet the diip was in lafety at the end oi liie four 
months; which was equivalent toan arrival at the dcdined port* where 
the infurance, inftead of being for a certain time, is to a particular 
port. Admitting that the firft notice of abandonment was premature, 
.yet when intelligence arrived of thofe circumftances which entitled 
4he Flaintiff to claim payftient for a total loft, It was fufficient for him 

4 
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* . , ' c 

to demand fuch payment, without giviug a frefli notice of aban- 
donment. In the cafes where' the want of a notice of abandon- 
ment has precluded the aflured from recovering, the adtired has 
negle.94;d to make his de&ion fufficiently early ; whereas in the 
prefent cafe the Plaintiff made his ele&ion and gave notice to the 
underwriters upon the firft receipt of the int^ligence refpeding the 
fiate of the jports of Naples, 

Cur, adv. vult. 

'The opinion of the Court was this day deSvered by 
Lord Alvanley Ch. J. The queftion for our determination 
is, Whether the circumftances which have happened amount to a 
total lofs within the policy? The policy includes capture and de- 
tention of princes, and any lofs which neceffarily arifes fcom fuch 
adls is a lofs within the policy. But it has appeared to me that 
where underwriters have infured againfl capture and reftraint of 
princes, and the captain, learning that if he enter the port of his 
deftination the vefl'el will be loft by confifeation, avoids that port, 
iR whereby the obje^ of the voyage is defeated, fuch circumftances 
do not amount to a peril operating to the total deftrudlion of the 
thing. infured. If they could, the fame principle would have ap- 
plied in cafe information had been received at Folmouib that the 
fliip could not fafely proceed to Naples, In Gofs v. Withers^ Ha- 
milton v. Mendezj and Milles v. Fletcher^ the principles by which a 
total lofs is to be afeertained arc clearly laid down. It is there faid, 
that if the voyage be loft or not worth purfuing, if the falvage 
be high, if farther expence be neceflary, if the infured will not 
at all events undertake to pay that expcnce, 'iSc. the infured may 
abandon, notwithftanding a re-capture.” But the dodrine thus 
laid down is only applicable to cafes in which the lofs is occafioned 
by a peril infured again ft ; which, as it appears to me, mull be a 
peril ading upon the fubjed infured immediately, and not circuit- 
oully, as in the prefent cafe. Without entering, therefore, at 
prefent into the queftion which has arifen in another cale (ii), how 
far what has happened can be conlidered as a total deftrudion of 
the thing Infured, I think that the detention of the cargo on board 
the ftiip at a neutral port in confequence of the danger of entering 
the port of deftination cannot create a total lofs within the mean- 
ing of the .policy, becaufe it does aot aiife from a peril infured 

(sf) See Term* 
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againft. This is an infurance oipon an article §com England to i8q3» 
JJapkft warranted free from particular average. The Plaintiff h^bwitios 
therefore cannot recover, unlefs the article be totally loft by a peril 
wUtun the policy ; and fu^ peril muft, as 1 think, ad diredlly and 
not collaterally upon the thing infured. I much doubt whether 
if a verdid had been found for the Plaintift^ judgment might not 
have been arrefted. With refpedl: to the cafe of Manning v. Newn- 
bam it may .be obferved, that Lord MamfeUf exprefsly decides it 
upon the ground of tbe voyage being loft by one of the perils 
infured againft, namely, by tempeftuous weather. The words of 
Lord Kenyon in M* Andrews v, Vaughan^ in which he lays down 
that the infured may recover for a total Infs if the voyage be loft, 
muft be taken with reference to thecafe before him, in which the in- 
jury arofe from capture. The cafe of Cochmgv^ f refer ^ Pari's Infur. 

1 14. is an extremely ftrong authority to Ihew that if the article in- 
fured (being one of thofe mentioned in the memorandum) remain 
in fpecie, the alTured cannot recover, though it be rendered totalln 
ufelefs, and never reach the port of deftinatiop. But that cafe did 
not involve the queftion upon which this cafe turns, namely., 

Whether the lofs were occaficned by a riik within the policy 1 
Here, without entering into the queftion how far tbe cargo was 
totally loft, the claim made by the aflured arifes from the ftkip not 
proceeding to that port to which ftie was deftined* Had (he pro- 
ceeded to Naples the lofs infured againft might have arUen* If we 
were to decide that tbe fale at Port Mahon was a total lofs within 
the policy, it would afford to owners infuring cargoes of the de- 
feription fpecifted in the memorandum tbe opportunity of creating 
imaginary dangers whenever the cargo was not likely to reach the 
port of deftlnation in a ibund ftate, and, by giving notice of nbann 
donment, to throw a lo^upon the underwriters to which (hey are 
not Uable by tbe t^rms of tbe policy. We sttf therefore of opt- 
mion chat the verdid was right. 

Per CuruOnjf ' Rule difeb^q^d. 
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^Sharph V. Ipforave. 

■j*, 

'j' H I S wag aA application by the Defenldaht to be difeharged 
out of the ciiftody of the flieriff 6f MiddU/ex, becaufe the 
debt for which he had been arrelled in this a&ion accrued pre- 
vious to his difeharge under an infolvent ad. 

The circumftances of the cafe were as follow : On the 24th of 
‘February iSof, the Defendant drew a bill of exchange (upon 
which he was nOw in cuftody), payable to his own order two 
months after date, which Was accepted by one Godfrey ^ and by him 
indorfed to the Plaintiff before the ift of March \n the fame year, 
who indorfed it over : when the bill became due the Plaintiff paid 
it to the then holder. On the oi March 1801, the ftatute 
41 Geo. 3. c. 70. pafled, under which the Defendant was difeharged 
as an infolvent. The 34th fedlion of that adl provides that no 
^i^f fon ehtiiled to the benefit of that afl: fhall at any time thereafter 
be imprifoned by reafon of any judgment or decree obtained for 
payment of money, “ or fbr any debt, bond, damages, contempts 
for non-payment of money, cofts, fum or fums of money con- 
trabted^ incurred^ occqfionedt owing or growing due y before the ill 
of March 1 801,” and empowers the Judges of the court out of 
which the procefs ilTues to difeharge any fuch perfon, if arretted, 

; and to award him reaibnable cpfts. 

jSg^ Serjt. in fupport of the rule now infitted, that as the bill 
was indorfed to the -Plaintiff before the itt of March 1801, though 
it was not till att«r that time that he was obliged to pay the 
ai^ount to his 'indorfee, the Defendant was protefted by the 
words of the 34th fedion of the attt, which difeharges perfons 
taiing the benefit of that not only from all debts due before 
the itt oi March y but alfo from all demands occafioned by engage- 
metits entered into before that time.- He oblerved, that in cafes 
of bankruptcy, 4 t' Was undoubtedly true that the ‘bankrupt was not 
difeharged by his' Certificate, untefs the pedbn calling upon him 
had been fo far damnified before the bankruptcy as to have had a 
right to prove under the cocnmifiiOQ,: but- that thpfe cafes had 
always been cehfidelred peculiatly upon the bankrupt, and 
therefore the Court would not extend the rule to the prefent cafe 
In oppofidon to the WQ^ds and plain intent of the legiflature to dif- 
eharge 
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charge therperfons df 'ififolTcnts from all caufes of a&ion arifiog l.$Q3* 

upon -cpntrafla made before the pafSag ; of the ad. He -added, 

thit the cafe of Hs-ms % 4 3^- TH* had been much , *• 

JFFORAVR* 

doubted (a), and urged tut as the Defendant s perfon only was 
difcharged by this ad, that circumftance ought to induce the 
Court to put a favourabk cQnftrudion upon its provifions. 

Vaughan Serjt. cs/7/rii, inn(led that even tl^ word “ occaiioned” 
could not operate to difcharge the Defendant, becaufe, the engage- 
ment bein'g merely conditional, no debt was occaHoned to him 
until default had been made by the acceptor, which was not until 
after the ift of AforrA. 

7bc Court faid, -they foouM take the opinion of the other Judges 
upon this point, as it was of importance that an uniform conftruc- 
tion ihould prevail upon the fubjed. 

And on this day they faid, that as the . bill was drawn and in- 
dorfed before the ift of March ^ that was the contrad upon which 
the Debt arofe, and confequently thp liability of the Defendant was .^ 
occafioned by that engagement. 

Rule abfolute. 

(ii) See the opinions of Mr. Joftice XewrMM and Mr. Juftice Gnfi, in Ctm>Uy v. Dms- 

y?/, 7 T. R. 565. 


Gray and Another SiONEFF. 


T he declaration in this cafe was as follows : London^ to wit. 

Simeon Sidneff was attached, to aaCyver George Gray and J^ohn 
Gray in a plea of trefpafs on the cafe and whereupon the faid George 
and yohtt by T. L. their attorney compl?)in, that whereas the faid 
Simeon” &c. .(proceeding with the common counts in indebitatus 
ajfumgit\ 

The Defendant pleaded thus: “ And the faid Simeon in hid own 
proper perfon comes and prays judgment of the faid declaration, 
becaufe, he &ys, that by a certain ad of parliament made and 
pafled at the parliament bolden at Weftmitifter in the third week 
E(^er, in the foft year of the reign of our late Soverwgn Lord 
Henry the Fifth, late King of England, k was (amongft other 
things) ordained and eftablifhed. That in every original writ 
lof adions^ petfonal^ appeals, and indidments, and in whioh the 
I .7 exigent 


No addition 
baviog been 
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iSo5> exigent be lewbriled in tbe names of the DefendantSi in fut^ 

wfit^ orjgin;d a^peal^ and indi^ments, additions ^buld be mai^e . 
and ^«her <» degree or myfter^, and of tbe tonrns or hamlels 

SipNEFf. or places and conaties of the which they were or be, or in which 
they he or were eonverrant; and if by pro«fs upon the faid ori- 
ginal writs, appeals, or indidm»(ita, in^ the which the laid addition 
be omitted, any utlagaries be pronounced, that they be void, fruf- 
trate, and holden for none; and that before the utlagaries pro- 
nounced, the faid writs and indictments (hall be abated by the 
. exception of the party where in the fame the faid additions be 
omitted: .Wherefore, inafmuch as in the name of him the faid 
Simeon addition is not above made of his eftate or degree or myfle- 
ry, he the faid Simeon prays judgment of the faid declarator, and 
that the fame be quaftied,” &c, A rule ni/i having been obtained, 
calling on the Defendant to Ihew caufe why the Plaintiff fliculd 
not be at liberty to fign judgment as for want of a plea, 

Williams Serjt. now Ihewed eaufe. It muft be admitted that the 
I ff. 5. c. 5, is ftill in force, for there are many pleas framed upon 
that ftatute to be found in Rajiali^ Clijfy and Lilly, tit. Abatemu U 
5 o in Bennett v. Purcell, 2 Ld, Raym, 849. ir was held by Holt Ch. J. 
that upo"^ original where procei's of outlawry lies, the addirion muft 
be given becaufe reejuired by the flat, of IL. 5. A plea therefore 
which is founded on that ftatute cannot be treated as a nullity. 
If it be faid that the only wfiy by which the Defendant can take 
advantage of the want of addition is by pleading in abatement as 
for a variance between the writ and the declaration, it may be ob- 
ferved that the prefumption is, that the declaration does not vary 
from the writ till the contrary is Ihewn. Earl oj Banbury y. Wood, 
iSalk. 5. If fo, the writ in this cafe muft he prefuined to be defec- 
tive, becaufe the declaration is defective, and being in the Common 
Pleas is neceftarily founded on an original, and therefore within the 
rule laid down by HoU Ch. J. In 2 Roll. R. 225 . yobnfin^ cafe, 
Oh. J. Croke, in arguing upon the neceifity of an addition in an 
indii£lment, compares it to a declaration, in which he takes it for 
granted that an addition is oeceftrary. Whether this plea be good 
«r bad,” the Court will not take upon themfelves to treat it as a 
nullity, becaufe that mode will deprive the Defendant of his writ 
of error upon the pennt on which the Court decide ; if the Plain- 
siffehooie to lign judgment as for want of a plea» he will do k at 

his 
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liis peril, but fbe Cpurt will not fah^ton that meafurc by aooediog 

to tbn application. Indeed in Shelfy v. Wright, Barnes, 33$. a '"oTIr' 

Hjpailar application was refiifed, the Court obferving that the Plain- 

-tiE' might demur if lie thought £t. It has allb been otge^^ed, that Si»Mi*r. 

•this plea ihbuld have been vevihed fay afiidavit, and that wis one 

•of the groundslipon which this ai^licarioh was made to the court. 

£ut the ftatute of Anne [a), which requires an affidavit of matters 
■pleaded in abatement, -extends only to Atcfa matters as are t&hon 
the record, and not to fuch matters aswill.appear to the court upon 
inrpeftion of their own prooeeffilngs. Bkghes v. Aharez, 2 Ld» 

Raym. 1409. [The Court agreed to this, and exprefled their 
opinion that no affidaidt was neoefiary in this cafe.] 

Bay^y Serjt. in fupport of the rule. The ftatute of additions 
only requires that the Defendant's addirion Audi be inferted m the 
writ, whereas the plea liow before the -court prays judgment, be- 
•caufe the addition of the Defendant is not Snletted in the declara- 
tion. The only objedi; of the plea is to *dday the Plaintiff, and if 
fan^oned by the Court may he pleaded to elrery declaration now in 
the office ; for it has not been the cuftom to introduce the Defend- 
ant's addition into the declaration -of late years, though formerly it 
was done. The Court however will not hold the objeftion valid 
without produdion of the writ. Indeed, na a cafe where a declara- 
tion began, “ A, B. was attached to aorwer," inftead of ** fum- 
moned to anfwer," and the Defendant demurred on that ground, 

•the Court of King's Bench faid they would not ad upon the re- 
cital in the declaration, but would prefume that the proper procefs 
was ufed, till the writ was produced and demonftrated the contrary. 

In anfwer to the obfervarion, that by acceding to this application 
the Court will deprive the Defendant of his writ of error, it is to 
■be recolleded that the ftime confequence enliies in every cafe 
where judgment b ftgned as for want of a plea, on the ground of 
the plea being a nuIHty. Now there are many cafes in which the 
Court have granted iimilar applications; as in Cave v. Aaron, 

3 Wilf. 33. where a plea of judgment recovered was let afide be- 
caufe pleaded after the Defendant bad entered into terms to plead 
affuably. And the fame has been done in the King's Bench with 
aerped-to a plea of the ftatute of Emkations at the time when that 
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mu held not to be tn iflii^ble plea. [OiOTdreJ. Canyon 
cite any inftaoce in which it has been done, unlefs where the party 
pleading the Infufficient plea has been under terms I The defed 
in this plea is fuhfiantial, and the proper mode of taking advan- 
tage of that defed is to demur.] In Murray v. Hubbart^ ante^ 
vol. I. p. 645a a plea in abatement, dating a variance between the 
procefs and the (declaration, was treated as a nullity, and judgment 
iigned accordit^ly j and yet in that cafe the Defendant was not 
under ttf ms. 

Williams in reply ohfi»ved, that in Murray v. Huhbert the 
Court refufed to fandfion an application for fetting afide the plea 
as a nullity, hut put the Defendant to fign judgment at his peril. 

Cur. adv. vult. 

On this day the opinion of the Court was delivered by 

Lord Alvanley Ch. J. As this cafe has been argued upon 
the motion now before the Court, we do not think it right to with- 
hold our judgment at prefenr until the PlawtiS* ihall have done 
that which he now feeks our leave to do, though perhaps it would 
have been the more r^ular mode of proceeding for him to have 
figned judgment as for want of a plea without any application to 
the Court, and thus have put the Defendant to move to have that 
judgment fet afide. The plea in this cafe, after ftating the ftatute 
of additions, prays that the declaration may be quaftied. I have 
not found a fingle cafe in which it has been held neceflary to in- 
fert an addition in the deciaratioru The writ and declaration 
ought to agree, and formerly if there was any eflfential variance 
between tliem, advantage might have been taken of that circom- 
flance. It remains to be proved however that any repugnance 
exifis itt the prefent cafe. It never has been the practice for many 
years to infert an addition in declarations in this Court, and the 
queftion now is, Whether the plea which has been put iu can be 
received i That queftion appears to me to have been decided by 
the cafe of Murray v. Hubbart. There an application being 
made to the Court for leave to treat a plea in abatement as a nullity, 
the court refufed to make any rule in that flage of the proceedings, 
but judgment having been figned as for want of a plea, the queftion 
came befme the Court, and was decided upon. grounds which arc 
extremely applicable to the prefent cafe. Lord Gh. Eyre there 

(ays, 
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fays, that' ** fo Ibn^ as it i« the prablice of the' Gouit to iflbe fhe ifioj. 

inefne procefs firft, and to allow an original .to be fued out after- "c**? 

wards, if necefTaSy ta'fubftantiate the pvoceediiigs, no advantage “** A«wh«r 
can be taken after appearance of a mUhomef in the melho procels.” 

In that eafe the plea alTuihed, iliat the original writ had mtfnamed 
tlie Defendant, becaUfeHtholftblafadon recited that he wu arrefted 
by a different name front that by vriiich Re was declared againft. 

It has long been the pradice -not to ^graot oyer of original writs ; 
and thouglf perhaps fuch refufal may beeoandepcd in the firff in- 
ftance to hav£ been a ftrong meafure, yet U was the neceffary 
confequencc of affuming a juriftUdlion wirixont Original. From 
that moment it became neceflary to treat all pleas of this fort as 
ablolute* nullities., otherwife the fiidion under which the Court 
affumed its juriididion would have been turned into a mere engine 
of delay. When courts adopt a h£lioa they mud neceffarily 
Support it. The Court of King’s Bench would not allow a party 
to fay that he was not in the cudody of the tnardxal, nor the Court 
•of Exchequer that he was not the King’s debtor. By this doctrine 
no right is -taken away from the fubyedl:* nor is he proceeded 
againd in any way injurious to himfelf. If fuch a plea were to he 
allowed, the Mader of the Rolls would UTue a new writ agreeable 
to the declaration. If the Court thinks itielf at liberty to proceed 
without an original, it will never permit a mode of proceeding to 
lie adopted which will have the effe^l of compelling the Plaintiff to 
'I'ue out that original which the Court feels itfelf judified in adHng 
without. We think therefore that as the plea amounts to a nvere 
nullity:, the Plaintiff, is at liberty to dgn judgment for %ant of . a 
plea. 

Rule abiblote. 


. Dakn V. SjfUJLiUjja. ■ 31ay 2 jd. 

T he foSowmjg'tafe was fent by the Lord Chancellor for the if » !*»<■«• be 

optnrott of this <Jburt : 1 4. or i i 

The Defendant bn tbfe i^th OSoier jygi entered Into the fol- 

»k>wing agibcment witli ^hk\"ofthe 

London j lAXh OeJoi^er ijoi. aboveperi»ds 
■-5. ^ the kale (hall 

^ Menadraadudt.' 1 William Atkinfoii af Saint OlavtSy Soutb~ (leteNnioc. 
3Stwi, haw this day agreed to take on leafe of John Spurritr the 

1 dtvciling- 
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boufe arid ikfw occiipi^d by him in Old^Broa^Jireett tdge> 

th^ with a bed-rpoiQ now In the poiTeilion of Mr, /feiory, and 
which bed^oomis over the one iwivured by the Hv^ Jobn Spurrier 
himielf, to hpld for ’7, 14, or 21 years, at the yevly rent of one 
hundred add $fty pounds, payable h^ yeaHy, including all taxes 
which are to be paid by the &id ^b» Spurrier, the term and 
rent to cOnimence from Cbrtftmas next, the ufual fixtures, carpets, 
and floorrcloths fitted to the fidprs, to betal^n and paid for at a fair 
valuation ; hy the faid William Atkmfon, An outfide door to be put 
to the kitchen entrance of the houfe at the e:q)eoce of the faid 
yobn Spurrief** And on the back of the (aid agreement is the 
following ihemorandum:. ** 1 agree to let the premifes mentioned 
**' on the otlwr fide hereof upon the terms and conditions ^expreff* 
ed therein; yobn Spurrier,** ^ The faid William Atkinfon accord- 
ingly took pofieflion of the premifes, and afterwards dilpofed of his 
intereft therein to the VlntSivS BJcbard Dann^ who took pofiefiion 
thereof and paid the rent. 

The Defendant, on the aoth day of 1798, duly gave no- 
tice to the Plaintiff to quit the premifes at Cbriftma 's then next, 
which he refufed to- do, alleging that the Defendant had no right 
to determine the agreement at the expiration of the firlt feven 
years, but that the tenant only bad that right; in confequence,pf 
which' the Defendant, in IRlary term 1 799, duly commenced an 
adion of eje6:ment in the Court of King’s Bench, in order to ob- 
tain poffefiioQ of the faid premifes ; upon which the Plaintiff and the 
faid William' Atkinfon^ in Hilary term 1799, filed a bill in the High 
Court of ‘Chancery againll; the faid Defendant for a fpecific per- 
formance of the faid agreement, and that the Defendant might be 
compelled to execute a leafe of the premifes to them or one of them 
for 21 years. The queftion for the opinion of the Court was. 
Whether upon the legal conftruCtion of the faid agreement the 
Defendant had a right to determine the term of 21 years, thereby 
agreed to be granted at the end of the firfi feven years? 

Shepherd Serjt. for the Plaintiff. The queftion to be confidered 
in this cafe is precifely the fame as if a leafe had adually been 
granted, and therefore it will be for the Court to decide. Whether,, 
if a leafe had been granted for 21 years, determinable at the end 
cf feven or 14 years, fuch leafe would have been determinable 
at the option either of the lelTor or leffee, or of the Icflee only ? 
\xk Gwdrigbt d. Hall v. Ricbardjtm^ R, 462. the Coiut of 

7 King’s 
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King’s Bench decided that a leaie Foj* three, fix, or nine years, was 
a leafe for nine years, determinable at the 3d or 6th year at the 
option of either party. During the argument a cafe of Fergujbn 
V. Corr^ was cited, as having been decided by Lord Mansjidi^ 
and in which it was fuppofed to have been doubted by him whe- 
ther a leafe for feven, 14, or 2 1 years, was not void for uncer- 
tainty after the ieven years. But that was a millake ; and indeed 
though the Court in Goodrigbt d. Hatl ▼. Ricbardfon intimated that 
the leafe was determinable at the option of either party at the end 
of the 3d or 6th year, yet it is obfervable that any opinion on that 
point was extrajudicial, for the only point in difpute was. Whe- 
ther the leafe was not void for more than three years? It is oped, 
therefor^ for me to contend that this fpecies of leafe is determinable 
at the option of the leflee only ; and indeed if that is not the con- 
ftru£tion put upon it the provilion will be wholly nugatory, in- 
afmuch as the ledbr, to whom fuch an option is fuppofed to be 
referved, is in no better condition with than without it, becaufe he 
may always renew if he pleafes. Befides, fuch words as theft are 
to be conftrued moft favourably for the grantee. Indeed the plain 
intent of the provifion is to encourage the leflee to expend more 
money upon the premifes than he would otherwife do. If, there- 
fore, the intent of the parties can be fairly c6Ued:ed, thiat intent 
inv^ prevail ; and if no intent can be colleded, then the leafe mud 
be conftrued mod drongly againd the leflbr. 

Heywood Serjt. contrd. This quedion arifes not on a leafe, but 
on an agreement for a leafe. Indeed if it were in form a leafe, 
dill the quedion would occur. In whom the option of determining 
that leafe is veded ? In anfwer to the obfervation, that the agree- 
ment is to be condrued mod drongly againd the Defendant ac- 
cording to the common rule adopted in cafes of grantor and 
grantee, it is to be remembered, that the party applying the 
agreement is the Plaintiff, and that the undertaking being completely 
mutual, the analogy does not exid. It has been contended that 
unlefs the option of determining or continuing the leafe be given 
to the Icffee folely the prpvifion wifi be nugatory ; hut that mode 
of reafoning is very fallacious, for at all events it favM the trouble 
and expence of a renewal, where both parties are inclined to re- 
new. Tenancies at will are determinable at the option of either 
party ; now the fpecies of leafe under condderation of the Court is 
framed on an analogy to that fpecies of holding, for tbPugh both 
parties are bound by their agreement up to a certain period, yet 
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1803. when that period arrives each* may exercife his will whether the 
relation of landlord and tenant (hall continue any longer, with this 
SpoiTrier, >'eftn£kion only, that if they chqofe it ihould continue, it muft 
then continue for another definite period. The cafe of Goodrigbt 
d. Hall V. Ricbard/opt though fubje£t to the obfervation which has 
been made upon it, is neverthelefs a very Erong authority in fa- 
vour of the Defendant, for Lord Kenyon fays, “ it was v^intended 
that this leafe fhould.take efie£t for three years at all events, and 
that it fhould be in the eleAion of either of the parties to put 
an end to it at that time or at the end of fix years, giving rea- 
fonable notice to the other. It is like a leafe for a year, .and 
fo from year to year, where, if the leflee wifh to determine it 
at the end of the year, he muft give reafonable notice to the 
other party.** 

Cur. adv. vult. 

On this day the opinion of the Court was delivered by 
Lord Alvanley Ch. J. This queftion turns upon the legal 
conftruaipo of the agreement ftated in the cafe. It is to be ob- 
ferved, that the agreement is not an offer on the part of the leffee 
to take a leafe for feven or a leafe for 14, or a leafe for 21 years, 
hut it is an offer to take a leafe with an babenduntyZi ftated by the 
leffee in his propofals, viz. to hold for feven, 14, or 2 1 years. The 
ieffor having affented to let the premifes upon the terms and ebn- 
ditions propofed, it muft now be taken as if a ieafe had been 
aftually granted containing fuch an habendum as that ftated in the 
propofals. It is for us, therefore, to determine what is the legal 
conftrudion of fuch an habendum in a leafe. It has been con- 
tended that where the terms are not defined, either pofitively or by 
any eircumftance, but an alternative is ftated which cannot be 
made certain without the option of one of the iwfies, the leafe is 
determinable at the option of cither. There feema to be great au- 
thority for fuch a propofition, for undoubtedly' Lord Kenyon and 
Mr. Juftice Buller both intimate in the cafe of Goodrigbt d. Richard- 
fon V. Hall, that the option woyld fee in mthex party. But it muft 
not be forgotjpn (for I wifh it to be underftood that had the judg- 
ment of the Court in that cafe proceeded upon the print alluded 
to, it would probably have guided our judgment in the oonftnic- 
tion of fuch doubtful words as thofc which occur in this cafe) that 
Lord Kenyon and Mr. Juftice BuUer only threw out their opinion 
pbiteri had it beenotherwifp, there are no authorities, particularly 

that 



IN THE I^ORTY-THIRD YEAR OF GEORCE III. 

that of Lord Kenyon^ upon a point»of law ariling out of real pro- 
perty, to wliicK I ihould be more difpoled to defer. The leafe in 
that cafe was for three, Ex, -or nine years, determinable in the years 
1788, 1791, and 1794, and the cooftruftion put upon that leafe 
leafe was, that it gave an option to either party, but that fuch 
option muft be exercifed with reafonable notice previous to the ex- 
piration of any of the terms ; and as reafonable notice had iK>t 
been given, the Court held that the leafe was not determined. 
With refpedl to the cafe of Fergu/bn v, Cormjh^ there referred to, 
it is furpriEng that any doubt Ihould have arifen; and indeed it 
does not appear that any doubt was entertained by the Court. A 
leafe having been granted for feven, 14, or 21 years, and an a£lion 
of covet^nt having been brought againft the leflee during the Erfl 
feven years, it was contended by the leflfee that it was no leafe at 
all, according to the old dodirine, that a leafe uncertain in its corn* 
mencement or duration was void. "LotA Mansfield that at 
all events it was a good leafe for feven years. Thefe two cafes 
decide nothing with refpe^ to the point now before the Court. It 
remains therefore for us to confider, notwithftanding the opinions 
thrown out in thefe cafes, Whether, according to the conftrudion 
which deeds between lefTor and leflee have received, the power 
of determining the leafe in this cafe muft not be confined to the 
leflTee ? Much is to be found in the books relative to the conftruc- 
tion of deeds which contain covenants in the alternative ; from 
all of which the rule appears to be p^rfedtly clear, that if a doubt 
arife as to the conftrudion of a leafe between leflbr and leflee, the 
leafe muft be eonftrued moft beneficially for the latter. It is laid 
down in the books* that if a man covenant to do one of two things, 
and he does either, the covenant is not broken. Thus in i Roll. 
Abr. tit. Condition^ (^Y), ^/. 3. fo, 446., it is faid that if a condition 
be that the obligor fhall cnfeoiF a man lands in /). dr •S', upon 
requeft, the obligor has his eledion of which of the two he fhall 
.enfeoft* him. So in pi. 4. it is laid down that if the condition be 
that dbe -obligor Eiall pay 20/. or a pint of wine upon requeft, he 
has his -eledion. This eledion, however, is faid to depend upon 
which -of the two parties to the eontrad is to do the firft ad. 
Therefore^ if a man make a grant in the alternative, and the grantee 
-enter into poflieflion, the -grantor is no longer at liberty to exercife 
an option. So if A. fays to I grant you a horfe out of my 
dable, he puts it in the power of & to take which horfe he fhall 
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think proper. In the Bifhop cafe, 6 Co, 35. it was re- 
foived that the conftru&lon qf law as to the cpmrncoceqnent of 
leafes lliould be taken ilrongeft againft the lefibr, apd tnoR bene* 
hcially for the leiTee. Another ftroog ^authority to this pSeS is 
Sir Rowland Heywood* s cafe, 2 Go. 35. where one having de- 
mifed, granted, bargained, and fold certain lands, and the queftion 
being. Whether the grantee Ihould take by demife or by bargain 
and fale ? it was held that the grantee had his de&ion. In Z)^rr, 
761. B. the Court of Common Pleas held that where a leafe of 
premifes, which had been granted for 3 1 years, was granted to a 
new leflee, a die confcEtionis prafentium teritiino pradiSo finito tifque 
ad finem termini 3 1 anuorum tunc immediate fequentium^ that the term 
thould commence in pofleflion from the end of the former term, 
and not from the making of the deed, and the reafon which they 
give for the opinion is, that every grant (hall be expounded moft 
favourably for the grantee, and if the leafe were to commence 
from the making of the deed the le/Fee would only have four years. 
It is true that Brown doubted upon this point, and that the Court 
of King’s Bench came to a different decifion. But although the 
Court of King’s Bench might not think proper to go fo far in fa* 
vour of the leffee as the Court of Common Pleas did, yet it does not 
follow that they were difpofed to deny the rule of conftruing leafes 
favourably for the leffee ;"'for where two periods are mentioned in 
a deed, from which the commencement of a leafe is to take place, 
the legal conftru£lion is, that it (hall commence from which of the 
two periods (hall firff happen ; and fo it was determined in Dyer^ 312. 
b. in tnarg. This principle of expofition is found ; but it is not ap- 
plicable to this cafe, which does not depend upon the priority of dif* 
ferent periods, but upon the qucAion, In whom the option of deciding 
upon the alternative is veffied ? The le^fe agreed for in the prefent 
cafe was for feven, 14, or 21 years. An option therefore was 
certainly intended. If then the principle be juft, that a leafe is to 
be conftrued moft favourably for the leflee, why are we to deter- 
mine in this inftance that the option is in the leffor ? If indeed a 
provifton had been inferted that the leafe fbould be determinable at 
the option of either party, the leffor would have been entitled to 
take advantage of itj but whiere no fuch proyifo is inferted, the 
true conftrudion foems to be that the le^e is entitled, at his op- 
tion, to take that term, which is moft beneficial to himfelf. Not- 
withftanding, therefore, the opinions which have been referred to 

4 of 



IN THE FORTY-THIRD YEAR (» GEORGE III. 

of Lord Kenyon and Mr. Juftice &^ler^ we liuiik thM wAuxt no 
cuftom of tile countrf extfts upon the fiibjed, the ptinciple ni 
cooftrukig deeds between leiSsr and leilee requires ue to hold, that 
where a grant is made in an alternative Which cannot be deter- 
mined by extrinlk: drcumftances, tlie option is left in the lelTee. 
And we ihail certify accordingly. There is a cafe of Kebk n* HnU% 
Liu. 365. 370., which bears very ftrongly upon this ful^eA. Itt 
.that cafe,, a leafe having been granted to A. ntxA B. for forty years if 
they and three others, or any of them, fliould fo long live; a 
fecond leafe was granted “ habendum from the adminiftration {a)i 
which fhould ‘be in the year 1 568, or from and after the furrender, 
forfeiture, or other determination of the faid leafe to A. and B. 
and fome of the perfons for whofe life the firft leafe was granted 
having furvived the year 1568, a queilion arofe when the fecond 
leafe ought to commence. The cafe indeed does not appear by 
the ireport to have been finally determined, but the Court ftrongly 
inclined to think the lefTee fhould have his eledion, becauie that 
conftrudion ought to be adopted which is moft favourable fof 
lefTees. 
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^ssvMpsiT for wages due to the Plaintiff as a mariner on board 
the Jfabella^ on a voyage from the port of London to Peter/- 
lurgb^ and from Peterjimrgh back to London^ at* 5/. per month. 
Tlie declaration alleged the fafe arrival of the Ifabella at Peter/- 
burgby and her return from thence to London^ ** during the whole 
of which faid voyage the Plaintiff continued and remained in and 
on board the faid (hip, in the fervice of the faid Defendant as fuch 
feaman and mariner as aforcfaid.** There were alfo counts 
for wages as a ftsaman, on a ptantum meruit^ for money paid, 
laid out, and expended/ for money had and received, and on 
account ftated. 


wheUicp 
tne crews of 
the Britifi 
fhips detain- 
ed in RujpA 
under the or* 
ders of the 
Rujjtan Go- 
vernment in 
the year 
1800 were 
entitled to 
wages for the 
time during 
which the 
Slips were fo 
detained ? 


The caufe was tried before Lord AlvankyO^. J, at iStxt Weft- 
minfler Sittings after laft Micbaebnax term, when the CoEwwittg 
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1803. IpeicSal verdkl was found. 'X^e FlaintilT, a Britifls (a': ieaman, on 
'’bsaTi* the 14th day of i8bc, executed articles to ferye as a feaman 
THOMPtoM. ® Britifb fhip called the yhbtlla^ of which the Defendant was 
mailer, at the wages of 5 /. /er month, on a voyage from London 
to Feterfburgb^ ixQya thence to London^ and that in con- 
iidcration of the faid monthly wages the Plaintiif ihould and 
would perform the above mentioned voyage; and the Defendant 
did hire the Plaintiff for the faid voyage, at fuch monthly wages, 
to be paid puriuant to the laws of Great Britain ; and the Plaintiff 
did promife and oblige himielf to do his duty and obey the lawful 
■ commands of the officers on board the faid Ihip or boats thereunto 
belonging as became a good and faithful feaman and mariner, and 
at all places where the laid fitip fhould put in or anchor ^at during 
the faid voyage to do his befl endeavours for the prefervation of 
the faid Ihip and cargo, and not to negled or refufe doing his duty 
by day or night, nor go out of the faid fhip on board any other veffel, 
or be on fliore under any pretence whatfoever till the voyage fliould 
be ended and thefliipdifcharged of her cargo, without leave firft ob- 
tained of the mafter, captain, or commanding officer on board ; and 
in default thereof it was agreed that he fhould be liable to the penal- 
ties mentioned in the 8 Geo. 2. c. 36. and the 37 Geo. 3. c. 73. ; and 
further that 24 hours’ ahfence without leave fhould he deemed a 
total defertion, and render the Plaintiff liable to the forfeitures and 
penalties contained in the ads above recited ; and alfo that the 
Plaintiff fljould not .demand or be entitled to his wages, or any 
part thereof, until the arrival of the laid Ihip at the above men- 
tioned port of difeharge, and her cargo delivered ; and that if the 
Plaintiff fhould well and truly perform the above mentioned voyage 
he fhould be entitled to the wages or hire that fhould become due 
to him purfuant to the faid articles. The Plaintiff accordingly 
failed on board the faid fhip, which arrived at Peterjburgb on or 
about the 1 8th day of October in the fame year,’ and continued 
there in profecution of the purpofe of the voyage until the 5th 
day of November following, oq which day the following order was 
iffued by the Government : “ Whereas we have learned 
that the ifland of Malta^ lately in the poffeffion of the Hercules has 

(s) There wah a foilar Tpecial verdift. »at a foreigo feaman. Both fpecial vardifti 
found in a cafe of V. .Br«d!rr/r^t with were argued and decided together, 
thii only difereace, that the Plaintiff there ] . 

6 . ‘ . . bce» 
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been furrcndered to the Englijh troops ; .but as yet it is uncertain . tBo^, 
whether ithe agreement entered into on the ^ptU DecemUr 1798 
■will be fulfilled, according to which this ifland, after its capture* t„o J^jok 
is to tie reftored to the order of Saint yobn of yerufalemy of which 
His Majefty the Emperor of all the Rujfias is Grand Maftcr, His 
Imperial Majefty being determined to defend his rights, has been 
pleafed, to command that an embargo fhall be laid oti all Englijb 
fliips in the ports of his empire till the above-mentioned conven- 
tion fhall be fulfilled.” After this order guards were placed along 
the fliore to prevent the crews from efcaping from their refpediive 
fl'.ips until the loth of the fame month of November^ when fuch 
part of the crew of each (hip as were Briti/h fubjcds were taken 
out by a Ruffian guard and marched into the interior of the coun- 
try, and the foreign feamen, being claimed by their confuls, were 

put on fliore and fet at liberty. On the i8ih and 21ft days of the 

« 

faid month of the following proclamations appeared in 

the Pcterjburgh Court Gazette: “ The crews of the two Eugltjb 
fliips in the harbour of Narva^ on the arrival of a military force to 
put them under arreft, in coniequence of the embargo laid on 
them, having made refiflance, fired piflo's, and forced a Ruffian 
failor into the water, and afterwards weighed anchor and failtd 
away ; his Imperial Majefty has been pleafed to order that the 
remainder of the veflels in that harbour fhall be burned.” “ His 
Imperial Majefty having received from his Chamberlain Slalhfkoi 
SLtPalcrmoy an account of the taking of Malta^ has been pleafed to 
direft that the following note fliall be tranfmitted to all the Diplo- 
matic Corps refiding at his Court by the Minifters prefiding in the 
College for Foreign Affairs, Count Rotoptjkin and the Vice Chan- 
cellor Count Panin .‘—His Majefty the Emperor of all the Rujfias 
has received circumftantial accounts refpeding the furrender of 
MaltUy by which it is a^ually confirmed that the Englijb generals, 
notwithftanding the Kpeated remonftranccs on the part of His 
Majefty’s Minifters at Palermo^ as well as frOm the Miniftry of 
His Sicilian Majefty, have taken* poffeflion dlValetta^ and of the 
ifland of MaltOy in the name of the Kiog of Great Britain^ and 
have hoifted his flag only. His Imperial Majefty’s juft indigna- 
tion having been raifed by this violation of good confi^nce, he 
has refolved not to take off the embargo that has been laid on all 
Englijb veffels in the RuJJian ports until the agreement of the con- 
vention 
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vention concluded in 1799 IkaU iunie beep conpletelx carried 
•into execution.^’ On the f4th of January 1801 Hia Brkaumc 
Majefty in CouncU iSUed the following order: *‘Wbcrcai 
•Hi« Majefty has received advice that a large mimher of vef- 
ieU belonging 10 Hia Majefty’a fubjei^a have been and are de- 
tained irf the ports of Rttjta^ and that the Brit^ failors fiavi> 
gating the fame have been and are detained as prifoners in 
different parts of Rtr/pa^ and alfo that during the continuance 
of thefe proceedings a dangerous confederacy of a hoftile na- 
ture againfl; the juft rights and intereft of His Majefty and 
his dominions has been entered into with the Court of Smnt 
PeUtJburgh by the Courts of Denmark and Sweden rcfpedlively. 
His Majefty, with the advice of his Privy Council, is thereupon 
pleafed to order, as it is hereby ordered, that no fhips or veffcls be- 
longing to any of His Majefty’s fubjects be permitted to enter and 
dear out for any of the ports of Ruffta^ Denmark^ or Sweden^ until 
further order. And His Majefty is further pleafed to order, that a 
general embargo or ftop be made of all Rv£mn, Danijb^ and 
.Swedi/h fhips and vcflels whatfoever now within or which here- 
after (hall come into any of the ports, harbours, or roads, within 
the united kingdom of Great Britain and Ireland^ together with 
all perfons and efteds on board of the faid (hips and veftels; but 
that the utmoft care be taken for the prefervation of all and every 
part of the cargoes on board any of the faid Ihips and veflels, fo 
that no damage or embezzlement whatever be fuftained ; and the 
•Riight Honorable the Lords Commiflioners of His Majefty’s Trea- 
fury, the Lords Commiflioners of the Admiralty, and the Lord 
Warden of the Cinque Ports, are to give the ncceflary diredion 
he«mn as to them refpedively appertain.” On the 16th of 
ituary 1801 His Britannic Majefty in Council iflued the follow- 
ing order: ” Whereas His Majefty has received advice that a large 
number of arelTels belonging to His Majefty’s fubjeds have been 
and are detained in the ports of Rtijfta^ and that ’ the property of 
His Majefty’s fubjeds in RuJJta his, by virtue of feveral orders and 
decrees of the RnJ^au Government, particularly one bearing date 
the 29th of Nwenita laft Old Stile, (correfponding with the loth 
of December New Stile,) been feized and direded to be applied in 
violation of the principles of juftice and of the rights of the feveral 
perfons-interefted thersin, His Majefty^ with the advice of his Privy 

7 Council 
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Coutfdi!', -Is thcfttif^bn plieid !^3 to ord^j^^asit is hcrebj. ordefed) that 
no hilfe dtawti finite thle faid 29th oif JVow/»ifr Old Stile (corre* 
fpoiriding with the’ lOth of 2 )i'«>wfer New Stile,) by or on behalf 
of any perittera bieihg fubjeds of oir refiding in the dotnihiona of 
the Ethperor ‘of !R«^tf, (hall be accepted or paid without licence 
froni 'one of His Majefty *8 Principal Seerdaries of State firft bad in 
that behalf, liniil further figriification of His Majefty’s pleafure; or 
until pro.vifion fliall be tnade in fefped thereof by ad of parlia- 
ment ; whereof all perfons concerned are tO' fake notice, and go- 
vern themfelves accordingly.” The captain and the Brityb crew 
of the JfSetla remained up the country till the aRth of May in the 
fuccecdftig year, during which time they were kept withiii certain 
bounds, and, from the time they were taken from their ftiips, were 
treated in other refpeds as if they had been prifoniers of War. On 
the 28th of in the fiiceeeding year, the captain and fuch of 
the crew as had been marched up the eburitry^ having returned ob 
board the Ihip, the Plaintiff joined them ’and proceeded on the 
voyage to London, The (hip failed to Peterjburgb in ballafi, to 
bring a cargo from thence to London^ and was to be paid Freight for 
that cargo by the ton. The Plaintiff did his duty as a feanrtau on 
board the Ihip during the faid voyage, and the Ihip received the 
fame freight as if Ihe had not been detained, and no more. Afteir 
tlie captain and crew returned on board the faid fhip, to wit, oil 
the 5th June i8ox O. S., the /?^o« Govcinincnl iffueid the fol- 
lowing order : Quoique I’intention magnaniine dc S. M. 1 ’ Em- 
pereur de toutes les Rttffies de rendre pleine et ehtidre juftice aux 
Britanniques qui ont efliiye' des pertes pendant les trouhlcs 
qiii ont aiterd la bonne intelligence. enfre Ton cmpii^e et la Grande 
hritagne ioxl conftatde par los faits, S. M. ne confultant 
que fa loyaute' a autorife' encore le Plenipotentiaitc fouffigftc a lie- 
clarer cbmine II declare par la prelcnte: Qhe thus les navire.s, 
les inarchandizes, et les propriete's des fuj ets Brttaitniqves^ qui avaient 
etc mis en fcqueftre fouis le dernier re^e in ferout non 

feulenvenc fidelement feftitoe's aux dits'^fiijets ou a 

leurs <co,inmetta>n8, mais qiu pour les eff^ti' qul auroiefit etc' aliehes 
d’ une maniere quelconque, et qui ntf^pourfaienf plus etre fendus 
en nature il fera accofde aux proprietah^edun equivalent convenable 
lequel fera determtoieiukerieurenfient d’apfes leS ft^les de Te'quite. 
£a foi de quoi nous plenipotentialre de S. M. I. de toutes les 
VoL. HI. 5 ^ RuJJiet 
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Rujftes avons figtK^ la prefeme declaratioiv, et y avons fait ap« 
pofer le feeau de nos arines. Fait a St. Peterjbmrg le tV 
•I 801. (Signe) Le Comte de JPfjrrw.” This order has riot 
yet been carried into eomptete effed:. No new articles were 
entered into between the captain and crew. The Piaintiff has 
received all his wages for tfie voyage according to the articles, 
except for the time the captain and crew were fo kept out of the 
faid (hip. 

This fpecial verdid was twice argued ; firft in iTdary term 1803^ 
by Lens Serjt. for the .Plaintiff, and Bayley Secjt. for the Defendant, 
and now in this term by Serjt. for the former, and Marjhall 

Serjt. for the latter. * 

Arguments for the Plaint'^. The only grounds upon which it 
can be contended that the Plaintifif ought not to receive wages for 
the whole time mentioned in the fpecial verdid are, that the con- 
trad for wages was either extinguifhed or fufpended by what took 
place in Pujfta. If the ad of the -Government -is to be con- 

fidered as an embargo, it is clear that the contrad for wages was 
neither extinguifhed nor fufpended. 'Th& caXtQi Hadleys. Clcsrke^ 

8 7 . R. 25 exprefsly decides that an embargo does not e.Ktinguifh 
a contrad ; and though the embargo in -that cafe laftcd two years, 
hill the parties were held liable upon the contrad at the expiration 
of that period. No authority is to be found in contradidiqn of the 
law laid down in that cafe. *lt appears alfO from Molloy,.b. 2. c. 2. 
f. 3. that, freight is due and muft be paid nptwithftanding an em- 
bargo. Now if freight be' due, wages muft alfo be due. It can 
make no difference that the freight wascontraded for in this cafe 
at fo much /er ton, for if the voyage -were putan end toin a cafe 
where the freight was payable by the month, all right to freight 
would equally be extinguifhed. Lord Ktnyon fm HsidJey y. Clarke^ 
when fpeaking t>f the inconveniences which would arife from hold- 
ing an embargo to amount to ^an extinguifhment of a contrad on 
.a charter party, obferves, that ^uch a dodrine would alfo have the 
effed of putting an end to aU conirirads for freight. and for wages. , 
Nor was the contrad for , wages fufpended. f a contrad entire in its 
nature cannot befufpended and afterwards revived with all iis con- 
fecuences and incidents. Thete is no inftance, either in the law of 
England OT in the law maritime, of fuch a fufpeuiion. Robert- 
fn V. Ewer^ 1 7 ,R. was i^n for granted 

“due 
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due to the Teamen during an embargoj for the only point contefted 
in that cafe was. Whether the wages growing due during that pe- 
riod, and the provifions expended, v/ere covered by an infurancc on 
the body of the -ihip. Though the feamen»during their detention iji 
Rujfia could not be adively employed, the/ were bound to wait 
until their fervices ihottld be required j .hut if the embargo be held 
to fufpeod the contrad, -that fufpenlion will operate to divide the 
'ContradJ:,aiid create an interval of an uncertain duration, in which 
the contraft may be faid to be diflblved pro hat vice^ rpnewahle 
whenever the embargo (hall ceafe. In fuch cafe, are the Teamen 

f 

at liberty to enter into new engagements, and yet obliged to hold 
themfe^ves in readinefs at a future period to fulfil the remainder of 
the contradl ? All contrafts for feamen’s wages are regulated by the 
•z Geo. 2. c. 36. The principal object of that ftatute was to prevent 
the defertion , of feamen in formgn parts, and to compel them to 
continue on board and fulfil their contrast until the voyage was 
completed or defeated by capture, or other accident of that kind. 

'Under the 3d feSIion of that ad the Plaintiff in this cafe would have 
been a deferter, and have forfeited hhs wages, had he quitted the 
:Ihip upon the embargo being laid on in RitJJid, If a fhip be cap- 
tured, and afterwards recaptured, the contraSl is not determined, 
but the entire freight is due. Molloy^ b. 2 . .c. 4.^ 13. The next 
queftion is. Whether the ad of the Rt^ian Government amounted 
to any thing more than embargo ? An embargo is a temporary re- 
ftraint, adopted for a particular purpofe. The fliips, cargoes, 
and feamen, are all taken into the cuftody of the power which 
impofes it. But the degree of rigour with which thefe circum- 
-ilances may be attended in any particular cafe will not alter the 
nature of the ad. The effence of an embargo is that it fhould be 
a refiraint it may or may not terminate in hoffility. In 

the prefent cafe it never proceeded beyond an embargo, for re- 
! ftoration waS made. The peculiarity eff the embargo in queftion 
was the hardlhip impoled iipon the Teamen. But that circumftance 
ought to have no operation upon i^e contrad between the feamen 
and the owner; the latter of whom was not afieded by tbat hard- 
ilhip. Indeed k would be a monftrous propofition to fandionin a 
court of ^uftice, that if the feamen are treated with extremc cruelty 
<}uring the continuance ^f an embargo the contrad between them 
and their nwnecs Ibould be extinguUhed, and they ihould lofe their 

7 wages; 
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1803. ti^ages^f ,but .tb^ if tbey wi^ hi^pi»by 4>o«W he 

entitjLed to r thfni. . , Nor can tbc p^eriod 4 da ejfi • 

ThojTwoii the,cQWf4^» it *ra8 of 

left duration t^a^i t^t^n v. ($ar:hfi* . it Wv to be ob»- 

fervedj,, that the fjSt .of the i?,»^ exprj^fsly^ fiiied ep ^embargo in 
the ediflt tjbe It jia jnot neceflfery to entitle ,a 

feaman to wages that he fiioiild p^rnna^ (hip, 

ptoyided he dofuj^^ thjsjiature qftbefCafe wjill adtnU of ; 

loft f handler y^ Qreivfs^ % f*|aintiff re- 

covered the whole of, his wagesj^tboughi ' io, confequepce of illnefs, 
he wajB put on What is to he feund in i^//« 

upon this fubjed is not founded upon any general rule ofiparitime 
law, but upon the particular ordinances oi France^ which were in 
many cafes, made for thep^urpofe of Supplying defe<3ls in the general 
law. The cafes of the BrUyb and the foreign Tea men muti Hand 
upon the fame gpround;: for although one was imprifoned and the 
other not| and confequcntly die latter, bad the adual power of 
leaving the country and entering into a new fervice, yet in point 
of law they were both cqualiy bound to wait fpr the termination of 
the embargo, apd refume their ftations on bpard the ihip whenever 
that event flipuld take place. 

Arguments for the pefendant. i. The feizure Hated in this fpecial 
verdid amounts to a capture ; and is not merely an embargo, But 
fuppofingit were an embargo, Aill the Defendant is not entitled to 
wages for any longer, period than while he feryed on board. The 
terna “ embargo” is derived front i® Spantjb wprd,and in its original 
fignificatipn imports a prohibition of egiefs by public authority. 
The objed of an embargo ia either to prevent the fliipa of the po wer 
which impofes it from falling into the bands of sn enemy, or to 
detain the (hips of foreigners. But an emhargo operates merely by 
way of reftraint, and the maHer and crew ape left oh t) 04 *'d* 
former retains the entire management of the (hip, jpaay land, <he 
cargo, difchkrgc faUors, and do any at^Jbut leave the port, in, which 
he is cpnBned^^ In the prefmt ^sCe^;bpweyeri 4 be^i(b|ps^w taken 
polTein.pn of by an ju'naed foiye^ and-wi^e notynlra^y r by 

the hand of the cnfipm-houfelptflve^ing^^^a^,^^ to pre- 
vent their egrefs* ]U: it be i^d 4h^ aji ,e?h%rg0.i8 an equivocal 
a^ and mu(I be dcteiipned by theig^yq ph^^lwn i^fo it 
may ,bs. ohferve^ j^t theX^^ only 

2 be 



IN THE FORTY-THIRB YEAR OF GEORGE III. 

be afeertained by its afis } and thofe adls form a very authentic ex« 
portion of the motives under which the hril podeiTion was taken. 
It appears that the crew were made prtfoners, treated as prifoners, 
and marched up the country. It is clear that the condudl of 
Rujfta was conlidered by the Government of this country as 
amounting to an a£l of hoftility ; for in the King’s fpecch of the 
ad of February i8oi it is Hated to be the commencement of a pro- 
je< 9 : by the three Northern Powers “ to eftablilh a new code of 
maritime law, inconfiHent with the rights and hoHile to the intereHs 
of this country.” A different mode of treatment was adopted 
towards Britijh fubjedls from that which the fubjeAs of other na- 
tions experienced : which clearly proves that the aft was intended 
as a meafure hoftile to Great Britain. All foreign failors were ilt 
at liberty, and the Britijh failor, if he could have efcaped from his 
confinement, might have entered into a new contradt, and was not 
bound to wait till the refiridion Ihould be taken off, that being an 
event which might poffibly never happen. Confidering the con- 
duft of Rujfta then as an ad of hoftility, it diffolved the relation 
between the mafter and mariner, and either determined the con- 
trad or fufpended its operation. In the cafe of Curling v. Long^ 
ante^ vol. i. p. 637. Lord Gh. Juftice Fyre confidered a contrad for 
freight as determined by a capture, though the fhip were afterwards 
recaptured ; and it appears from Chandler v. Meade^ cited zLd. 
Raym. 1211. that if a Ihip be captured and ranfomed, the mariner 
can only recover his wages pro rata^ if indeed he can recover at all. 
In the cafe of capture and ranfom the feamen’s wages are liable to 
contribute, and the fame feems to be the cafe upon a capture and 
recapture. Abbott on Merchant Ships and Seamen^ part 3. c. 8. f. 14. 
SiXtApart c. 2. Freight is due for the ufe of the (hip, and 
wages for the fervicc of the mariners; but if the (hip be taken 
by force out of the poffeflion of the owners, and the I'eameri arc 
thereby prevented from performing any fervice, neither freight 
nor wages can accrue. Suppofing the detention, however, to have 
been a mere civil embargo, ftill the Plaintiffs are not entitled to 
■wages during their abfence from the Ihip. Wages are the reward 
of fervice, and are payable for no longer time than the fervice is 
performed, it is laid down in Pothier^ tit. Contrat de Lauage^ 
No. 140. that if a perfon hirehtmfelf to a mafter, and is prevented 
from performing his fervice by fome power which be cannot refill, 
Vol. III. 5 N 
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1603. no uvages are due. The right to wages exifts np longer than the 
telation of mafter and mariner fubfifts: the moment that is dif- 
lolved the wages ceafe, and whatever puts it out of the power of 
the mariner to perform his fervice terminates that relation. Indeed 
there are cafes where the failor does not earn wages though the 
relation of mafter and mariner fubfift ; where freight is earned, 
w'ages are alfo earned ; but where the lliip earns no freight, the 
lailor earns no wages. Thus in the Marine Ordinflneesy tit. De 
r Engagement des Matclohy Valiny tom. 1. p. 688.410 edit'. 1766, 
and Votbier^ tit, Louage des MdtelotSy No. 180. it is ftated that 
where commerce is prohibited at the place of the (hip’s deftination 
before the commencement of the voyage, the Teaman lltall be en- 
titled to no wages ; whether hired by the month or for the voyage, 
be lhai! be paid only for the days employed in Titling out the Ihip. 
IT this prohibition happen during the voyage, he lhall be paid in 
proportion to the time he has ferved. And in article 5. of the Ma~ 
tine Ordinances ^ tit. Louage des MdtelotSy it is laid down that in 
cafe of an arreft of princes before the voyage commenced, nt) 
wages will be due except for the days emjdoyed in fitting out. 
I 3 ut if this be during the courfe of the voyage the wages of the 
Tailors engaged by the month (hall run ior half during the deten- 
tion, while thofe engaged for the voyage ftiall be paid according to 
agreement. The reafon of thefe regulations v\as, that by the raa- 
line law the failor original.ly was entitled to nothing, and both 
Foibier and Valin treat the indulgence as an innovation, Potbkr 
(ays, that the arreft being by an irrefillible power the mafter cannot 
be refponfible for it, according to the rule cafus fortuiti a nemine 
■ prajlantur. If the failor fufiers by ;his delay. To do the mafter and 
•owners of the (hip. Pothier^ tit. E,uagc des Mlitelois, No. 1H2. 
The obfervation of Valin is, that as to ti.cie engaged by the month 
It would not be juft that the owner, who gains no freight during 
.the detention, ftiould pay the Tailors their full wages; and, on the 
other hand, it would not be teafonable that the failors during the 
whole time of the detention fliould do the duty of the fliip for 
their viduals only. It was neceffary, therefore, he obferves, to 
adopt fome modification ; and of this the failor has no reafon to 
complain. He indeed expreftes his furprize that there Ihould be 
no regulation for the relief of a fai^r engaged at a fpecific hire for 
.the voyage. Valiny tom. I. p. 690, The general rul? with refpeCl 

to 
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to freight is, that if it be by the month it does not run during a 1S03. 

detention, whether that be at the beginning or in the courfe of the BeaTi^ 

voyage } nor is it augmented if it be a fpecific Aim. Valin^ tom. i . Xhcm r*oit 
p. 6?. 7. The law laid down in the cafe of Hadley v. Clarhe is not 
to be difputed. There the embargo was only until further order 
of Council, and the Court determined that it Aifpencled, though it 
did not dilTolve the contraA, notwithAanding that it laded two years. 

It is firiguUr that any queftion Ihould have arifen there. But it can- 
not decide the prefent cafe, for it has already been fliewn that the 
mere continuance of the contradl of charter-party does not neceflarily 
entitle the failor to wages. 

Cur. adv. vult, 

* 

The learned Judges differing in opinion, delivered their fenti- 
ments feriatim this day. 

Chambre J. Thefe are a^Iions for mariners* wages ; one of them 
is brought by a Brlti/h feaman, the other is brought by a foreign Am- 
man. But that circumdance appears to me to make uo material uif- 
tindion between the two cafes, and therefore they have been argued 
as one cafe, without at all adverting, in the courfe of the argument, 
to that didindion. The quedion that has been argued upon this 
fpecial verdid is. Whether during the period In which the crews 
were put under the care of Ruffian guards, and kept in a date of 
confinement, any wages were earned by the mariners ? It is con- 
tended, on the part of the Plaintiff, that they ought to recover in- 
afmuch as no fault has been committed by them ; they fay they 
have done their duty, and that the owners have earned and received 
their freight ; that the ad of the Ruffian Government amounted to 
no more than an embargo, and was not a capture, and that an 
embargo is not a diffolution or fufpenfion of the contrad, either 
for freight or wages. On the other hand, the Defendants do not 
deny that wages were earned while the crews continued on board 
their refpedive fhips, but they Ay it was not earned after the 
crews were taken out and marched up the country, and a feizurc 
made of the fliips and property on board ; that this detention and 
imprifonment amounted to more than an embargo, that it was an 
hodile capture, which either lufpcnded or dilfolved the contrad 
with the mariners. For the Plaintiff it has not, I think, been con- 
tended that if it was a capture .any wages could be earned while 
fuch capture continued. The condud of the Ruffian Government 

* on 
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iBa3. on this occafion is novel and unprecedented, and it feCttis that the 
cafe which has arifen out of the condu^ df that Government is 
Thompson novel. But, excrcifing the beft judgment 1 can on the 

circumftances that are ftated in this fpecial verdifl, it is my opinion 
that the a^Is of the Ruffian Government towards the fhips and 
crews were hodile, in confeqitence of which the (hips and cargoes 
are to be confidered as under capture and not under an embargo. 
I concur with the iDefendants* counfel in thinking that the term 
‘‘ embargo” implies only a temporary reflraint of the departure of 
the- (hip ; and I cannot alTent to the prqpofition that the Defendants 
are bound to prove an abfolute intention at the time to confifeate 
and condemn the property at all events, or that in the prefent cafe 
it will vary the hoftile nature of the ait if it (hould appear that 
there was a profefled or real defign to reftorc the property and rc- 
•ieafe the prifoners in an event that might happen, poffibly after 
making the feizure of the fhips and the ill-treatment of the crews 
part of the means of procuring that event. In confidering the 
nature of thefe proceedings of the Ruffians I look at the afls them- 
felves, and not at the language of their orders. Their calling the 
feizure an embargo does not of irfelf make it one ; it cannot alter 
the nature of the a^ itfelf, though it muft be confefled the language 
as well as fubllance of fome of thofe orders is -violent enough. To 
fee what the legal confequences of thofe a£ts are, it may be proper 
to look back to the orders, or at lead to fome of them. The firft 
order, which is dated November 5th, 1800, perhaps may not be 
conftrued an aQ ofhoftility; for by that order, after dating the 
uncertainty whether the agreement refpeding Malta, entered into 
on the 30th of December 1798, would be fulfilled, it is only ordered 
that an embargo fliould be laid on all Engltff vefTcls in the ports 
of the empire till the conventio-n Ihould be fulfilled,; however, im- 
mediately on that order being made guards were placed along the 
fhore, not to prevent the fhips from failing, but to prevent the 
crews from efcapi-ng, and thofe guards continued on -that duty till 
the loth of November. It is not neceflary on the prefent occafiba 
to fay that this order of the 5th of November amounted to an aft 
of hodility, notwithdanding the intention of it was to prevent the 
efcape of the crews.; becaufe the order of the 1.0th of November 
fpeaks a language perhaps more decifive. On the loth of Novem- 
ber BrUi/Jj failors were all taken out by RuJJtan guards, and 

4 marched 
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inarched into thelnteribrldf the epiuhtry^ ahd the foreign feamen tSoj* 
fervingion !i)(^ were put on <hore and fet at 'BiATir 

libcrty^ .^w Iciinnotjyrel^^^^^^^ more hpftile than that, Tnau‘p$eii. 

or an a^ inore uppecelT^t'fpi^ the of detention. The 

crews were totidly 4epriyed.„of tHieir liberty, marched up into the 
country, and remoTed from the,fxercire pf any duty that belonged 
to them in their refpcdiyei^^^ ^nt^ ^®ed tp be a marked 
diftin^ion between, the feaipen and the feamen who were 

the fubjedl^ of pthert|*ower8 with whom bad no quarrel. 

Now if the pbje& was merely to detain the fhips, what reafon was 
there to ipake that dillindion ? They were all equally bound, by 
their duty arifing from their contrad with the (hip-owners, to take 
care of and to proted the (hip. But thefe foreigners were claiined by 
their refpedive confuls. Why were they claimed by their refpedive 
confujs ? Becaufe they looked on thtit imprifonment of the fuhjeds 
of their dates as an ad of hodility, and it was hot the intention of 
the Vkujfian Government to commit an ad of hodility towards 
them I and therefore they were fet entirely at liberty. Then came 
the proclamations of the xb'th and aid oi November and though 
the immediate objed of the (ird part of thofe proclamations was 
not the (hips now in quedioji, but two 6’ber (hips, yet the fubfe- 
quent part of it feems pretty druugly to (hew the liodile views of 
the Court of RuJJla. It dates that two En^lijh (hips at Narva had 
made refidancc, fired pidols, and forced a Rujfian failor into the 
water, and afterwards weighed anchor and (ailed away. This 
might have judified drong meafures, perhaps, againd thefe two 
(hips. But although'ihefe two Qiips had dropped anchor and made 
their efcape, the revenge of the RuJJiah Government was dtreded 
againd the owners of other (hips th^ remained in that port, and 
thole (hips are ordered not to be detained, but to be burned. The 
fubfequent pan of the proclamation dates that the embargo is not to 
he taken off from x\\e Ea^ti/b velTeU j it calls it an epibargo, but it 
is manifed that the language in the proclamation is merely c^our- 
ab|e, probably with a view that their conduct might, not appear to 
other Powers fo violent as in fad it was j they calteU u an embargo 
which was M the yeffets, not faying one word of 

the treatment of the. crews at the time that proclamation had been 
ilfued. The treaiment",©! the crews continued aftcif tliaJii 'period 
cxadly the fame , it was before^ ‘‘1 am not awkre that' any 
Vol.IIL *50 ilaterial 
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materlitl obf^mtion arifes on tfao orders of Goufictl th^ billed 

c 

this country in cpnfcquencc of the detention of Arii^ veflGsb in 
ports; they order Ruffian veSels to he detained, and 
they amount {imply to an embargo. In a fubfequem order of 
Ccmncil, an endeavour is made to prevent the acceptance and pay- 
ment of any bills in faivour any petfons refiding in the Emperor’s 
dominions. Thefe are all the obfervattons that arile on the lan- 
guage of the orders, ^he language of fome of them is, I think, 
hollile enough: but it is what iht Ruffian Government has done,, 
and not what it has faid, that will denominate the tranfadbion by 
its true defeription. It is material to confider what is the difference 
in fad between that which has ufually been confidered as an em- 
bargo and that fort of condud purfued by the Ruffians on this oc- 
cafion. It is admitted that a mere embargo, a mere detention, will 
not prevent the claim of the mariners to a continuance of the pay- 
ment of their wages, and for the beft of all poflible reafons ; in an 
ordinary embargo, the mailers and mariners remain in polTelfion of 
the (hip and cargo, and while they are in poireffion of the property 
they are in a fituaiion to difeharge that duty which the law calls 
jipon them, namely, to take care of the fhip and cargo while flic 
is detained in port. The mifehief to the owners would be extreme 
if fuch an embargo were to effed a clilTolution of the contrad ; in 
■ moft cafes, the property would be loft if there were not proper 
agents to take care of it, and the mariners would lofe .all their 
wages. But what duty remained to be done by thefe Brhyh feamen 
when the fliips had been taken from them, when the cargoes had 
been taken away, and when they themfelves had been fent into 
the interior of the country at a great diftance from the place where 
their duty was to be exercifed ? Surely the cafe is extremely dif- 
ferent; there was no duty to be performed, no relation of mailer 
and fervant fubfifting } both hi who was the mailer, and they who 
were the fervants, were become the fervants and the flaves, for ought 
I knSw, of others, for perhaps they were in a ftate of fervitude and 
captivity ; and what was to be, the end of their detention they did 
not know. As they had no care attached to their fitusition, and 
no duty, there was no foundation for the earning of wages during 
that period. It is faid it wai their duty to ftay and to wait the 
event, and to take tare of the property for the benefit of their em- 
l^yera*’ I fltouhi wiih .to Eeaf fome autboiity for Ibtt propofi^ 

lion. 
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don. 1 agree it A their duty to ftay while a common embargo 1 8 o^. 

only is laid on the property. But in this cafe what reifon was there 
to make it incumbent on them to flay I Suppofe a mariner in clofe f 
confinement fliould have found the means of efcaping, and ihouldl« 
have come to would he have a£tcd in contravention of 

his articles by fo conducing himfelf ? or could it be contended that, 
if the ihip waS afterwards fct at liberty and|>erformed the coniradt 
with the freighters fo that fhe earned freight, the mariner who 
made his efcape under fuch circumftances would not be entitled to 
wages pro ratti ilinerisf It Teems to me in reafon and in jiiftice 
that it cannot be fo intended : for the failors never meant to enter 
into a contrail to ftay in prifon if the fhip Ihould be laid under an 
hbftile .capture. With refpeil to the cafes cited, the novelty of 
this cafe prevents, I think, any great ufe being made of them ; • 
hardly any one of them applies : and as to the foreign jurifts, 
they are too loofe and too vague ..to be made ufe of either on the 
one fide or on the other. For the Plaintifi*, the two cafes moft 
ftrongly relied upon in argument were thofe of Chandler v. Greaves^ 
and Paradine v. neither of which cafes, in my mind, apply 

at all to the cafe before the Court in favour of the Plaintiffi The 
firfi: of thefe cafes, which is to be found in 2 H, Bl. 606, notej, 
was an adion for wages, brought by a mariner who in the courfe 
of his duty had received a blow from a piece of timber falling on 
him, in confequgnce of which, when the (hip arrived at Phila- 
delphia^ the mafier put him on Ihore and paid him wages up -to 
that time. In every contrad of fervice, the cpntrad goes on 
though the fervant be difabled by fickne/k A fervant is never 
conceived to enter into an engagement that be will continue in 
health; it is no part of the contrad that he will continue fo, ln« 
deed To far from it that the mafier is in general obliged to main* 
tain his fervant in ficknefs as well as in health. In Chandler v. 

CreaveSf the condud of the mailer of the ihip was totally un* ' 
jufiifiable; he ought to have kept the feaman and brought him 
back to the place where he firft took him on board ; he ought 
to have brought him home. The Court held, that the mariner 
was entitled to wages during the whole voyage, the ihip having 
earned her freight With refped to the ode of Paradine y. yane, 
which is reported in 4//. ay.* that cafe does not apply at aU ; it was 
under drcumftances extremely difiereat from that now before the 

Court^ 
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Court, and the principle is not the lame. That was an adion 
brought on an exprefs covenant made by a tenant to repair, and the 
Court took a rational dlftindion, that where an, obligation is impofed 
by rule of law, and there is no exprefs covenant, the law intro- 
duces a reafonable exception^ v/z. that an a^ of irrefiftible vio- 
lence will excufe the party. But if a party enter into an abfolute 
contrad, without any ^qualification or exception, and receives from 
the party with whom he contra^s the confidcratiOn for fuch en- 
gagement, he muft abide by the contraA, and either do the. 'or 
pay damages, his liability arifing from his own direct anti pofuive 
undertaking. But how does that apply to a cafe like the prefent ? 
Here is no pofitive independent covenant. Mutual obligations are 
introduced by the articles, and the performance by one of the 
parties is the condition on which performance is to be required of 
the other. In the articles themfelves, and in the declaration, the 
fervice on board is the confideration upon which the payments are 
to be made. I do not mean to infinuate that a man cannot he 
earning wages notwithfianding thefe words in the declaration, 
though he happen to be out of the (hip; for if it be by the 
licence of the officers it is the fame thing as if he were on bo.'trd. 
This contrad, this duty, only require that he Ihould be In the fer- 
vice of the Ihip; and he may render as elTential I'ervice to the (hip on 
Ihorc, at certain periods, as if he w'cre on boaid ; but ftill the fcrvice 
he is to perform is the ground on which the owners contradl to 
pay him wages, and therefore it feems to me that thefe cafes do not 
apply to the cafe before the Court. For the Defendant two cafes 
have been cited, viz, the cafe of Curling v. Ljong^ and of Chaudl r 
V. Meade; perhaps neither of thefe cafes can be conlidered as a 
very ftrong authority ; the laft is only a Nifi Priits decifion ; and 
the expreffioD of Lord Chief Juflice^rr, in the cafe cf- Curling 
V. Jjong, which was decided in this court, was certainly an obiter 
di£hm; for it was* not necefi'ary to the decifion of that cafe to fay 
that the capture of a vclTel, though aferwards recaptured, puts an 
end to the contradl for wages, and that although the mariners 
were entitled to fomething, yet it was on a new contrad, and not 
on the original contraft. In the cafe of H iggiai lugle/on^ 
U. Roym, 121 1. Lord Holt ruled that an imprefied feaman Ihould 
have Ins proportion of wages for the tiine he ferved in the Ihip: 
now why had he 4 proportion only ? becaufe there was an end of 
his fervice ; it was not his own fault that he was prefild ; H w-asan 


aft 
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&Gt of the (late. The fliip earned her whole freight ; the owners 
loft nothing of her freight ; and yet it feems to be Lord Holt's 
opinion on that occafion that he was only entitled to wages during 
the time he was on board. The other cafe cited was CbanJkr v. 
Meade : there the Plaintiff was hired at monthly wages, and lerved 
two months on board the fhip, which was afterwards captured, 
andranfomed ; the Plaintiff was imprefted off Plymouth^ and the Ihip 
.arrived and delivered her cargo. Lord Holt held that no wages 
were due, the iliip being taken and ranfomed. llic counfel on 
•the other fide alleged that there was a cuftom of merchants which 
entitled the feamen to recover pro raid itiiteris, but he failed in the 
proof of that cuftom, and therefore the Plaintiff was nonfuited : 
that cafe is decifive as to Lord Holt's opinion upon the effeft oi the 
capture. He feems to think it a complete diffolutiott of the con- 
tra£k, and it has not been contended by the Plaintiffs that capture 
is not a diffolution of the contrad. I have declared my opinitm 
on the reafon of the thing. As no fervicc is capable of being 
performed, the mariners are entitled to no wages ; but the lurd- 
fliip cf the cafe is preffed very much on the Court. Now 1 do 
not feel any circumftance of hardfliip ; if the fliips had not been 
reftored the hardfliip would have been much greater on the fea- 
men ; they would then have been imprifoned, and would have had 
no wages at all, whereas the veffels having been reftored, and 
having earned freight, they are entitled to wages for that time they 
ferved, and that they have been paid.’ We muft confider the grounds 
and reafons of the general rules of the marine law, which impofes 
this hardfliip not only on the crew but on the owners ; for, from 
the nature of that fort of adventure, both thofe parties are certainly 
fubjed to great hardfliips and great rifks. I think both the owners 
and the mariners in every contrail of this kind are to be confidered 
as adventurers, and both are bound to abide by tlie confequences of 
what may happen in the courfe of the voyage. This is the nature 
of the contract they enter into, each of them underftands his fitu- 
ation, and every mariner knows under what circumftances he is 
liable to the forfeiture of wages. But I do not know whether this 
is for the difadvantage of tlie mariners. The great objedl of the 
law is to encourage commerce, and it is not for the advantage of 
mariners to throw all the rifk and extenfive confequences (which 
would be the cafe if we were to determine in favour of the Plain- 
tiff) on the principal adventurers ; in this cafe they are fuffering as 
Voi,. III. 5 P well 
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well as the mariners, there being a detention of the veflel for fix 
months, during which time flie has been ufclefs to the owners, who 
might have ufcd her for other beneficial purpofes. They have 
been lofing the intereft of the money on the capital they have 
employed in the adventure, and they have loft the profits and 
benefits they would have received but for this reftraint. That is 
the hardfliip on tl>eir part. On tlie other hand, the mariners have 
-Inft nothing except their time for fix or feven months, and they 
have endured their imprifonment ; which is a circumftance of 
hardlhip incident to their fiiuation. But if it were to be contended 
that in all fuch cafes as this the owners fiiould he obliged to main- 
tain them, and to pay them wages for any length of time in the 
cafe of a hoftile capture againft the fubjedfs and property of this 
country, I do not know where the mifehief would end, and it would 
be a very great difeouragement to mercantile adventure. But 
without refieding on the hardihips of this cafe, putting it on the 
ground of capture, I think the owners are not liable to wages, and 
1 think the feamen muft be underftood to have contraded to en- 
dure the hardfiiips of fuch capture. I am of opinion, therefore, 
that there ought to be judgment for the Defendant. 

Rooke J. Since I have heard the argument in the cafe of Lca- 
tbam V. Terry (<?), I am more aware than I was before of the extent of 
the queftion now before the Court, virz. What conftrudion our courts 
of law fliall put upon the late detention of our fliips by the Rvjjian 
Government ? I wiflied to have taken more time to coniidcr the 
pouit: but it has been thought expedient that this Court ftiould 
deliver a judgment during the prefent term, that the parties may 
not be delayed as to their writ of error. I freely own my mind is 
not at prefent fo fettled as to enable me to give a decided op-inion : 
but I will fiiortly ftate the inclination of rny judgiuent, and the 
grounds on which if is formed. I incline to think it llioiild be con- 
fidered as an embargo only; and that if it is not in the ftrideft 
fenfe an embargo, yet ftill it bears a nearer analogy to an embargo 
than to a capture. My rcafons are thefe ; fir ft, The Emperor of 
RvJJla calls it an embargo ; he commands that an embargo be laid ; 
he refolves not to take off the embargo till the agreement refpe^i- 


\a) A queftion nnfing oat of the JluJ/tan 
embargo between underwriters upon (hip 
and underwriters upon freight, the former 
claiming the freight earned by the (hip after 
her releafe by tbe Gevernment as an 


incident to the (hip which had been aban- 
doned to them during the embargo. No 
judgment was at this time pronouaced by 
the Court. 
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ing Malta is carried into execution, and ir» the fubfeqqent pro- 
datnation he engages to make faiisfadion to the Britijh fubjeds 
who have fufFered lofles during the troubles vvliich have interrupted 
{altc’re) the good , underftanding betiveeri his empire and Great 
Britain^ and that the effeds [m'ls en fequejlre') put under fcqueftra- 
tion fhall l)e reftored. Now a Tequeuration decs not import a 
change of property; but, on the contrary, that the property con- 
tinues to be the right of the true owner, and is- held as a trull by 
the fequeftrator. Our own proclamation Hates that our vcflels are 
detained in the ports of Rujfta^ and lays an embargo on tb.e Ritjpon 
fhips and efi'eds, but direds that no violence be oUlred to the 
crews, nor any injury done to the efi'eds. The language there- 
fore of the Ruffian Court is embargo, the retaliation of our Court 
is called an embargo : both are detentions ; but in the one 

cale the crews and the elFeds are treated with more rigour and vio- 
lence than in the other. I cannot pei fuadc myfcif that this difi'er- 
ence of treatment will change the nature of the ad itfelf, and turn 
that into an hoftile capture which the Ruffian Government declares 
to be a temporary detention : nor do I think now, when the pro- 
perty is reftored and fatisfadion made, that I have a right in my 
judicial capacity to call this ad of tire Rujjian Government by any 
other name, or to confider it in any other light than that in which 
it feems to have been conlidcrcd both by the Rujjian Government 
and our own. The principal grounds of argument on the other 
fide have been, i. that the crews wer.e taken out of the fhips, and 
treated as prifoners ; 2. that while prifoners the relation of mailer 
and mariner ceafed between the Tailors and their captains ; 3. that 
if they were entitled to wages, there is no faying to what extent of 
time the owners might be liable to pay them. Firft, I do not think 
that the treatment of the crew as prifoners, and marching them up 
the country, varies the nature of the detention: it is ftiil an em- 
bargo, or detention quoujque. Suppofe, inftead of taking all the 
failors out, they had taken half out and confined them ; would 
thofe men, fo confined, have been entitled to their wages ? I think 
they would : yet during their confinement they could have ren- 
dered no adual fervice to the owner. Secondly, as to the relation 
ceafing. It may be fufpended as to all the purpofes of adual fer- 
vice ; but fo it is in the cafe of common embargo. If twenty men 
are neceflary to navigate the fliip, two or three may be fufficient to 
take care of her in port, and the reft are as ufelefs to the mafter 
and owners as if they were in prifon. The mafter indeed may 
10 have 
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liave a controul over them ; but this is iu many cafes prbdudiive 
only of trouble to him; he would have iefs trouble with them if 
they were to be taken from him and confined, and reftored to him 
when the embargo was taken off. Thirdly, As to the length of 
time during which the owners may continue liable to wages being 
•uncertain, it is not more uncertain than in the cafe of a common 
embargo. They are liable till it is taken off ; It will not be taken 
off fooner or later becaufe of the imprifonment -of the crew. The 
•owners are not more injured by taking the crew out than if they 
had been fuffered to remain on board : perhaps lefs fo ; becaufe the 
■llup*s provifions are ther-eby faved. Thefe are the reafons which 
incline me to think that this feixure ought not to be confidered in a 
court of law as differing in its legal confequences from a common 
-embargo. And I am the lefs difpofed to differ it, becaufe 1 am 
not prepared to fay that there is any middle ftate between an em- 
bargo and a capture ; and if this is not embargo, but is to be con- 
•fiilercd as capture, it may follow that all contrad.s refpefling the 
Ihip are at an end, that the charter-parties are annulled, the freight 
loft, and of courfe the wages loft alfo, and (though in fome of the 
cafes the freight has been adually received, and therefore fome 
wages may be claimed, yet when that is not the cafe, if we put fuch 
a conftrudion upon the adS of the Ruffian Government as the De- 
fendant infifts upon, thofe poor failors, who have navigated the 
Ihips out and home, will be indebted to the generofity of the 
owners alone for their wages but, and be entitled only on a quantum 
meruit for a remuneration of their fervices in bringing the Ihip 
•home. If this be In legal effect not different from a common em- 
bargo, then, as I underftand, it neceffarily follows that all the con- 
trads continue, unicfs diffolved by confont of the parties. And in 
the prefent cafe, there having been no adual diffolution, the con- 
trad continued during the time of the detention, and the failor is 
entitled to his wages. It has been argued, that by feparating the 
crew from the mafter, he could not difeharge them ; I fay he could 
not difeharge them in the cafe of a common embargo without their 
confent, unlefs in cafe of milbehaviour. And as in the cafe of a 
common embargo it is not probable that he would confent to dif- 
eharge his crew, though they might defire it, if he expeded his 
-veffel to he foon releafed, fo in the cafe of fuch an embargo as this 
in queiUon it is not probable that the .failors would confent to be 
difeharged, if they were to remain in prifon, and would be thereby 
difabled from earning wages dfewbere. Thefe are the reafons 

• 4 which 
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which incline my mind to think thd PlalptiS'is entitled to recover: 1803. 

and they apply to the cafes both of foreign and Brityh fcamen. 

But as 1 am not fo fatished with them as to have entirely fettled tuomwon. 
my opinion, I Ojall fo far defer to the authority of my two Bre- 
thren as not to divide the Court,' and thereby ftop any judgment’; 
but fliall confent that judgment be given for the Defendant. • 

Heath J, Thefe are two adlions brought^ the one by a 
ttjh fubjeft, the other by a foreigner, and their declarations feverally 
ftate that, in confideratiott'that they ferved on board their refpcc- 
tivc (hips, the Defendants feverally agreed to pay them tl^r ftipu- 
lated wage's by the month. There is an averhaent that the Plain- 
tiiTb ferved aboard their refpea-lve Cups. The hiring of mariners 
for a vdyage is an jexecutory contraa, th? fervice miift be per- 
formed before the wages become due. There are many things 
that will difpenfe with the aijual Service, fuch as fipknefs and any 
accidentarinfirmity that happens after the mariner has entered. on 
his fcrvices ; but then the mariner is ufually in the Ihip, and the 
(hip is earning freight, fo that there is a Aind out of which the 
wages may be paid. It has been decided that an embargo of a 
temporary nature does not interrupt the contrad. The matter 
that comes to be difeuffed is. Whether this be. an embargo or an 
aa of hoftility ? For if this be an ad of hoaiHty it difeharges the 
party to a marine contraa from perfonnaoce. An embargo is, 
merely temporary, and has no feature of hoftility, inafmuch as it 
may be, and in experience often is, laid onlhips belonging to the 
fubjeds of the power which impofes it :'and fometimes it is im- 
pofed by friendly powers to prevent intelfigence from being given 
to ihcir enemies with whom they are at war, or for other urgent 
occafions to be juftified only on a principle of neceflTity and felf- 
prefervation. In all thefe cafes the mariner is ferving aboard his 
Ihip, and in the aaual ‘ employ of the mailer. The latter has a 
controul over his crew, and in fome fort over his cargo. For he 
may land his cargo and difmifs his mariners. Here was a com- 
plete interruption of the fervice, and confequentl/ of the contrad. 

The mafter and crew were feparated from their refpedivc vefTcIs 
and cargoes. It is found* that the crew were made, prifoners. 

The notice of the Emperor of RnJJia declares that the embargo 
(hall not be taken off until the agreement of thtf, qonvention con- 
cluded in 1798 (hall have been completely carried into execution. 

This is a. general reprilal, and /alls within tlie definition given by 
Voi.. IIL 5 CL ' 
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CASES IN EASTER TERM 

iVailety V. 2. c. 1 8.y^ 342, 3. .For he lays, If there be any matter 

• . « 

in difputc between two nations, and one call upon the other to 
-cc^me to a fair ^fcuifion of the matter, and the (late fo called upon 
re^fe, the other'ftate.may iffue general reprifals. Every general 
•Teprifal is an;hollile a^relHon. The £0^/^ veflels detained at 
Nitrva were burnt. This was an aft beyond reprifals, for the 
fnaking of repirifaij is merely to coerce the party againft whom it 
is taken to do juftice. Every \aking by virtue of a general repri* 
fat is a fequeftration and detention We aie at prcfent 

in the fame fituation with regard to France. Our prefent reprifals 
againft that country, though founded, 1 hope, in betterreafon and 
more eonfonant to juftice, proceed upon the fame principle. It 
has been urged on behalf of the Plaintiff that the feizure of the 
Ihips will not make a war, unlefs other hoftilities follow, and the 
event muft decide the queftion.* To this it may be anfwered, that 
hoftilities accompanied and followed the feizure. The battle of 
Cc^etdiagen and the forcing of the Swnd were hoftilities ; and it is 
fpurvd in the fpecial verdift that the Danes were the allies of Rujfm, 
Suppofe o{)en war had followed between Great Britain and RuJJia^ 
and then the Emperor Faul had died, and the ihips had been re- 
ftored within the fame compafs of time a's at prefent ; according to 
the argument the Plaintiffs could not have recovered. I cannot 
fee how the difference arifps. All hoftilities between the two na- 
tions fubfequent to the firft feizure would have been extrlnfic to 
the contraft and the performance of it.- From hence it appears that 
no fervice was either aftually or virtually performed by the crews 
of thefe veffels during their imprifonment. There is a point of 
view which in my apprehenfion will fet this matter in a clear light : 
The contraft Jietween owner and mariner being reciprocal, art 
aftion will lie for the owner againft the mariner for not perform- 
ing his part of the contraft and ferving him aboard his fliip. Sup- 
pofe that in the prefent inftance the Defendant had'fued the Plain- 
tiff, atid had alleged a breach of the contraft in abfenting himfelf 
from the ftiip during hfs confinement. It muft be admitted that 
his involuntary abfence, occafioned by .the violence of the Rujftan 
Government, would afford a clear defence to the mariner, and 
would be a difpenfation for the non-performance of his contraft. 
The owner then has as gpod a defenqe againft the claim of the 
the mariner for not .feryipg him,- as the maimcf h^s aj^ft the 
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owner for wages. In either cafe the law abfolres the bwner and 
mariner from the full performance *of the contra^, Which is fof* 
pended an boftiie aggrelfion, the dmatibn of which in point of 
time is indefinite nnd uncertain. Confidedog this refiraint as ah 
interruption of tlie contrad, the rule which muft govern this eafe 
is clear and intelligihk i the wages muft ‘be regulated bjr the a^al 
fervice. Great would be the inconvenience if the contra^ fhcpld 
he holden to have continusmce. It might endure for fuch a length 
of time M -to prove ruinous to the owner of the flrtp. If the 
freight of the drip were to be paid by the month the like conftruc- 
' tionof the contrafl muft take place m regard to the freighters, and 
muft be equally ruinous to them. Such a decifton yrould be con- 
trary to.the grand principle of the marine law, which protcjfts the 
owners by making the right of the mariner to his wag^ commen- 
furate to the right of the owner to his fraught for fo 1 underftand 
the maxim that freight is the mother^of wages. In the prefent cafe 
the freight is payable by the ton, and the wages by the month. 
Suppoftng that the freight had beeq,madetpayabb by the mqnth, 
the fame queftion would arife ccmcerntpg freight as is novy made 
concerning wages. We hav^ been much prefled wUh the cafe of 
Hadley v. Clark^ 8 Id, 259. ’That was the^cafe of an embargo 
laid by the Government of this country. ‘Liberty was given by 
th^ King’s proclamation, dated in the next month ^ter the em- 
bargo, to reland the goods, and nritW the freighters nor -the 
ovuners of the Ibips, for two years and tipyrards, chofe to avail 
themfelves of this licence. The nuxiot cited out ot AUyn by Mr. 
Juftice Lawrence does not apply to maiine contraftsr the perform- 
ance of which is excufed. by the ad of the King’s enemies. ' Ar- 
guments have been drawn from cafes where, ^nariners have been 
difabled by ficknefs or accident from performing their cpn- 
trad. In all thofe cafes the freight has been earned which fur- 
niihed a furid for the-, payment of wages. In Chandler v. 
Grievesy tlie feaman only recovered his, wages to Philadelphia 
pro raid itinerif. In^ the cafe of the mariner’s dying in the 
courfe of the voyage, it Ihould feem that lie is enHtled to a propor- 
tionate part of his wages, unlefs he be excluded by the fpecific 
terms of his contradJ So in the event of a capture and reqipture, 
as in the cafe of Luhe s, Lydey as was the freight fomuft the wages 
have been apportioned^ . I perceive no difficulty ineonfidering -this 
contrad aS fufp^nd^ by'an ad of hoftifity. It is analagous to the 
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cafe pf a (;ia|Attre jindT 9 captur€i^ iitjsuninatenal.cvtiletherthe con - 
trad; l;>c interrupted ria^theaouidle or determined tGMvasds the end 
pfrtjK voyage. It is. ^sipna^itp every .principle of equity and 
•commutative juAice tfaSit the ad of ^he^King-s epemies, inaftnuch 
a$4tfls>a common calamity, ihould fall equally on the freighter and 
•the owner of theyeAel in regard to the contrad between them, and 
on the owner of the veffel and the mariner as between them. If 
the owner of the yeffel were to receive his whole ‘freight, when 
the veAel is hired by the month. Or the mariner his whole wages, 
they would he exempt from hearing their refpedive Aiares of an 
inevitahle calamity which is common to all. Iti all other common 
calamities, as’ln the cafe of wreck or recapture, the owner receives 
freight ^roro/fi/rnifrir in the one cafe, or in the latter event con- 
tributes to the falvage ; rite wages, as the freight, mu A abate pro- 
portionahlyi ahd on- principle I cannot fee how thefe different cala- 
toitics arO'diAinguiAiable froia each other, y^c need not be Un^r 
any alarm leA the owners of the goods in this cafe fliould refufe to 
fsay the frei^ for the cargo is valuable, and if they refufe to 
pay the freight they muA' abandon the cargo. The effed of the 
hoAility isi nierriy to diAblve the contrad, ifk cannot he executed, 
or tb fufpend it, if by fubfequent events it can be carried into exe- 
cution to the good liking of both parties. Forthefe leafons I am 
of opinion that the P^lalntilTs ought not to recover their wages for 
the time ritat they w6r«e prifoners, and did not ferve aboard their 
fefpedivefhips. . . 

' Lord Alvanley Ch. J. This is an adion for mariners’ wages 
brought againA the owner on a contrad entered ifito between him 
and the mariners, by which they.liir^ themfclves for a voyage at 
monthly wages, to be paid accordiojg to the laws of Grca/ Brilain^ 
and in confepuence of fuch a general hiring for the voyage cove- 
nanted that they would do their duty and obey the lawful com- 
mands of the officers on board the faid Aiip. I cannot think that 
the words on board” Ijfed in the declaration can operate to pre- 
vent them from recovering, as they might have done if the declara- 
tion hadbeen more generally framed. They might have alleged that 
they did the duty as mariners doting the faid voyage. For that 
purpofe they were’ hired j and therefore, in point of law, it will not 
make any diffcfence though the parties were not aSually on board 
all the time. I cannot but recoiled that tbetp was another con- 

4 trad 



IN THE ML 

trad entered at the I^c tim» between the owaer8i.a'nd$|He 
merchants. Unfortunatelf in the prefent cafe the owners thought 
fit to enter into a different agreement with refped to freighti and 
the rate by which that was to be afcertained. We have ilierefore 
only an allegation in the fpecial verdid that the iliip was freighted 
on a voyage from hondon to Peterjburgb and back again, and that 
the freight was to be paid, not by the month, but by tlie ton, pro- 
vided the fhip performed and confummated that voyage. If, iii- 
■ftead of the parol agreement entered into between the merchant and 
the owner in this cafe, a charter-party had been executed, I bcliev^ 
there would have been found in that charter-party a particular 
provifo with a view to the very cafe that has happened, namely, 
the reftroint and detainment of princes. In general there is a par- 
ticular ftipulation provided for that event; which (hews it is an 
event which may be in contemplation, and frequently is in con- 
templation of the parties. The oontrad between the owners and 
the failors is a general one ; and with refped to this particular rifk; 
all veffels are known to be expofed to it that fail on foreign voyages. 
It is a general contrad that they will ferve during that voyage ; and 
therefore, as it appears to me, the only queftion on this occalion is, 
Did the voyage fubfift, or did it not ? If the voyage was in fub- 
fiftcnce, I am of opinion that the Plaintiff’s continued to earn wages 
as failors during the whole time. . Whatever their fituation might 
be, whether they were under the prelTure of a fuperior force ading 
upon them contrary to the law of nations or not could make no 
difference. If the voyage fubfifted they are entitled to receive 
wages, unlefs they have by their mifeondud forfeited that right, or 
unlefs they have entered into ftipulations to the contrary. As it 
is obferved in Hadley v. Clarke^ the contrad muff fpeak for itfelf, 
and where there is an exprefs and pofitive engagement to do any 
thing, and a circumftance not within the power of either of the 
parties occurs, that circumftance cannot be alleged as an excufe 
for not fulfilling the contrad. The contrad here being that the 
Plaintiff fhall ferve on board difring a voyage from Londott to 
Pcterjhurgb and back, it is one voyage. The law of England has 
(not I believe by pofitive ftatutes, but by conftant ufage) impoied 
this burden on the failors, that if the fhip fliall by any accident be 
prevented from finiffiing her voyage they fliall lofe all their wages, 
unlefs they have made fome ftipulation to the contrary, or con- 
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f 8o tnSked to f«^e in voyageSt or unlefs ciie owners have re* 

'sEAtB*^ ccived fome benefit in the nature of freight upon a difltndi: voyage. 

TjioMrwM. furdy this entitles the failors to a very liberal cdoftru£tion of 

this contract with refpedl to themfrlves: for if the owner be not 
able to perform his contrad: with the merchant, whereby he lofes 
his reward, they miift Hkcwife lofe every benefit which might rcfult 
to them. I cannot admit that the nature of the contrad between 
the merchant and the owners can have any effed on the contrad 
between the failors and the owners, nor are the failor^, when they 
demand their wages, to he told that in confequence of tiie peculiar 
nature of the contrad for freight the owners gain no greater freight 
than if the detention had not taken place. 1 agree with my Bro- 
ther Heathy tfiat the cafe muft he confidered in the fame light as if 
the freight, inftead of being at fo much per ton had been at fo 
much per month ; and then I admit, that in cafe of capture or 
otherwife the fame arguments would in a great meafure have arifen 
as between the owner and the merchant, as between the owner and 
the mariners. I have very little doubt, though my Brothers feem 
to doubt, upon this point, that the owners would have been en- 
titled to freight at fo much /rr month during the whole time, unlefs 
the merchant had ftipulated to the contrary. Let us now inquire 
what effed thefe ads of the Ruffian Government had, whether 
they put an end to the voyage or divided it into two parts ? On 
thefe articles the contrad muU he confidered as entire ; and as long 
as that contrad fubfifts there, can be no fuch thing as an interrup- 
tion ; it is either entirely at an end or entirely fubfills. I adnait 
that capture puts an end to the contrad : but I do not admit, nor 
do the cafes eftahlifh that capture one day atid recapture the next 
will put an end to the contrad; and, with great deference to that 
diBum of Lord Chief Jutlice Kyre in the cafe of Curling v. Long^ I 
think that ca.ptare and recapture do not put an end to the voyage. 
Capture followed by a total lofs draes ; but capture followed by re- 
capture-does not, and God forbid it Ihould ; for when a flhij) is taken 
infra pritfidia ImJUs and l>ecomts the prize of the enemy, if capture 
puts an cn l to the voyage the failors are not interefted to retake 
the veflll, for although the crew fhould rife on tJie enemy and 
recapture and bring back the fliip, they are to be told ftie has been 
captured, which puts an end to their contrad for wages. It has 
indeed been contended that the mariners in this cafe were guilty of 

io a breach 
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a breach of duty in fubmitting to'a fuperior force, arid thefii^ lolb 
their wages. By the law if the owner has loft his fhlp^ the 
mariners will lofe their wages : but this is not on the ground that 
the mariners have fubmitted to a fuperior force, but becaufe the 
owner, having loft his (hip, the freight and all the fruits of the 
voyage a e loft, and therefore the failors (hall not be entitled to 
wages. Suppofe the (hip is out of the cuftody of the maftcr and 
crew for one day, and is recaptured the next, and the owner receives 
all the frflits of the voyage in the fame manner as if (lie had not 
l>een taken, is the contrad for failors’ wages to be at an end ? I can- 
not fublcribe to the dodrinc that any tranfitory ad of pofuive hof- 
tility is to fuperfede the contrad. I apprehend that the contrary 
has been freqttently determined. I believe that embargoes have 
often been laid on in foreign ports, not merely on veiTels by way 
of caution, as was done in the cafe of Hadley v. Clarke^ but by way 
of fecurity againft a fuppofed aggreflion ; and am I to be told that 
fuch ads put an end to the contrads for wages, though the em- 
bargo be taken off the next moment ? Suppofe the RuJJians^ hear- 
ing that we had committed an ad of aggreffion againft them, re- 
folvcd to detain our (hips in their ports, and that the fad of our 
havin«r done fo (Irould turn out to be unfounded, and in a week’s 
time news (hould arrive that the veffels were reftored. It is not 
contended that if the crew had remained on board the detention 
could have amounted to a capture. There is an end, therefore, of 
the argument founded on the qiio^anmo. The embargo cannot 
amount to a capture unlefs it be accompanied by ads different 
from thofe which attend a common embargo. If then an embargo, 
though not laid on merely for the fake of fecurity, but by way of 
retaliation, when not accompanied with circumftances of extraor- 
dinary rigour, or carried beyond the ufage of the law, would not 
put an end to tise contrad, we are to confider whether the circum- 
ftances which occurred in this cafe, of the mailer and mariners 
being taken out of the (hip, of the (hip itfelf being taken into the 
poffeffion of the Rujtans^ and the crews fent up into the country 
and treated with rigour, will make any difference. I wi(h the law 
of England had provided for tbofe cafes in which parties may 
abandon, and had declared when it (hould be competent to the 
owner or failors to pronounce the contrad at an end. But unfor- 
tunately the fame rules have not been adopted in this country which 
prevail in feme foreign countries with refped to right of abandon- 
ment, 
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iSojf. ment, if the etnbargo lafb beyood a certain^ tisie. I hope, how- 
over, that fuch will in future be provided againft by the charter- 
THo»ri»N. P*^^'*** and articles which the merchants of Great Britain fubfcribe. 

Suppofe this embargo not to have been laid on profefledly with a 
view to appropriate the captured veflels to the Govern- 

*mcnr, but by way of detention until fatisfadlion fliould be obtained 
from the Bfuijb Court, and that it had been followed up with 
•inch a degree of rigour arid for fuch a length of time that it would 
have been impoflible to fay that the failors were bound tO continue 
with the {hip ; ftill, I fay, that in the prefent cafe the parties have 
agreed that the embargo Ihould not have the effedt of diflblving 
the contrail. For it is to be remembered that the mariners were 
not permitted tp remain on board earning their wages, but were 
removed up the country. Did they then come back on any frelh 
contrail ? Was there any intimation to them that there was an end 
of the voyage ? No fuch thing appears. Now I fay if either of 
thefc parties had a right to put an end to the contrad, yet neitlicr of 
them exercifed that right. The captain conlidered the mariners 
as his crew, and they him as their mafter, and offered to do any 
thing they could for the benefit of the owners in that dillant jvnt 
of the world, by completing the voyage and bringing the Ihip 
home. Had they refufed fo to doj the owners would perhaps have 
procured another crew. Abandonment does neceffarily put an end 
to the contrail between the owner and the failors. The infured, 
indeed, had a right to fay to the underwriter that there was a total 
lofs, for the affured are fecured by the policy as well againft de- 
tention x>f princes as againft capture. The right to abandon, there- 
fore, does not neceffarily include a total lofs. Had the Ruffian 
Government made the ihip prize the manners would have loft 
their wages ; and on the other hand, if the voyage fublifted, fuh- 
jeit only to a temporary detention of the Ihip, the failors are en- 
titled to their wages. The cafes of Hadley v. Clarke^ and Blight v. 
PagCy which I think almoft decide this cafe, eftabliili that where a 
Ihip-o wrier contrails that his (hip-fhall go to a certain place and brin" 
back a certain cargo for fo much ton, and the merchant contraits 
to furnifh him with that cargo, although by the ail of an hof- 
tile ftate the merchant is prevented from furnifhing the cargo, the 
owner is nevertheUfs entitled to his whole freight. Now how does 
that differ in prirrciple from the prefent cafe ? Suppofe a fleet of 
{hips, inftead of being flopped by the ail of the Ruffian Govern- 
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ment, fa^ heem Opd* Euppe&t in coirf«- 

4}U6iu?e of %rmy they are obliged 

winter m crj^m* are under the neced^y df 

abandoning their yeflel iio cold clintate^* if there he 
to the contrary the ofrnet will have hif. freight notwiUiftanding* . 
Unle% therefore, the nature of the ad the Ruffim Gi^Hv 
inent coinpijet^y altere its efied in point .of ^w, there being 
difference whh regard to inconvenience, the cafe inuft be governed 
by the principle /laid down in JParatUne yr* yiStte* . The parties 
know w^t they are about f, they contrad, the one for the voyage 
and the other to carry the cargo at fo much /er ton. The faUors 
have gone the voyage to and they have comeback. 

In their contrad they laid, we will be paid fo much month. It 
appears to me, therefore, in the fird ykce, ^diat an embargo does 
not neceffarily put an end to the codtrad, .though 1 do not fay 
that there may not be. cafes where, it may amount to a total iofs. 
But I cannot think that U isabfolutely neceflary to confider this de* 
tention as a capture.' It. was a deteuUou wliich might poffibly be in- 
tended to be a captutf in a certain^event,. and if that event had 
taken place it . would have been, a capture. ' In confidering this 
cafe I lay great drefs on the conddd «f .the parties. Rodibly the 
.Defendant was abfolved from .his icontra^with the Mlpts, and if 
he had thought fit, hy the iangjumge of the articles, he . might have 
hired other failors. Rut he has pqt done fo. Both the eaptain 
and the failors have ele#cd .hy their condud to confider thmnfelves 
as ading under that contrad,. However the Emperor of 
might think -proper to fepamte the crew douiitbe £hip and take tfie 
command from tfaeir mader, the ..faih>r8 boldly and faithfully did 
their duty to their commander, and did not avail tbemfelves of the 
opportunity of deferting the Ihip, , which if they had done .1 wiU 
not fay what the confequeuces might haye been, fpr a feaman is 
not bound to fubofut to all forts uf hardihips. In this cafe every 
man on board did his duty, in con&quence of which the fhip was 
brought lafe to the >port of delivery and ea*?ied her freight. In 
Blight V. Pagib:\t was drongly urged that as tbeihip was abfolut.ely 
prevented from going into a foreign port, where Ihe was to he fur.- 
nifhed with a, cargo, hf^PiV^les oughts bear the lofs equally. .Rut 
the Court fwd that saa, the merchaut >had dipuJafed to furmfix a 
cargo be bnend; tO/perfmein /his^contradt. Embargo is a com- 
mon incident in tdl vcyages when is at war with 
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1803. otlier tountries. Ho virever this incident may lae confidered la the 
charter-party it certainly has been kept out of light in die contradk 
Thompjok with the mariners. Now why did not the ihip -owner Ripulate 
with the mariners that in cafe of detention they ihottld not con- 
tinue to earn'their wages. It was perfedly competent to them fo 
to do, and>I trufl; that in future they will do fo: for on the true 
principle of Hadley v. Clarke zvA Blight v. Page;, with which cafes 
l am not difpofed to quarrel, if the party do not provide agiunS; 
that which is a common rtlk, but makes a general contract, be 
mull fufier for his negled. The only queftibns .in this cafe are, 
Did this voyage fublift ? and has the failor a right to recover his 
monthly wages for all the time which he ferved during that voyage ? 
1 am of opinion that he has not forfeited his Wages by any a£):. of 
his own ; that the Voyage fubfifted, that during the continuance of 
the voyage his wages were going, on, and that he has a right to 
recover them. 

Judgment for the Defendant. 


13#. The Matter, Wardens, and Commoftalty of the Butch ers’ Com- 

pany V* Bullock. 

A penalty of JQebt on a by-law. ITie dfedaradon recited a charter incorpo- 
bwn impold rating the fociety of the art or myftety of butchers within the 
hyu^of*** of the liberties and fuburbs thereof^ and within any 

the Butchers* other p^acc or places whatfpever within the fpace of two miles 
ail perfoDs from the faid city of London by the name of ^ The Matter, War- 

Commonalty of the Art or Myftery of Butchers of the 
jorifdla^on,^ City of London^ and that power was granted to them from time to 
it wssde jinig to make fuch reafonable ordinances, mjc. as to them dr the 

cltred by a _ • ^ 

fubfequent ^ major part of them, of whom, the faid matter and two wardens to 
any offender be three, ihould feem good, alfq to impofe fuch penalties and puhilh- 
«fufe%t*ne- ^7 imprifonment or fine as flibuld be fufficient to maintain 
the%*Miiy^ fuch ordinattccs, It then ttated a by-lavir made as follows: 
r*w**t**an* whereas the "commonly csilted 5'8^d47jy, was by 

naion of Chriftians to be kept holy, it was therefore ordained that no piwfon 
Held that it then ufiiig OX e^rcifiog' or who thereafter ttiould ufe or exercife 
ceffary to”' * butcbef, did or Ihould inhabit m dwell 

proves pre- ^jthin the laid city of London^ the liberties or fubhrbis thereof, dr 

%’ioiisdcinRnd . ■ ■ ■ ’• 'v- ^ 

in order to within two miles of the fame city, Ihduld ke^ fhdp or 

maintain 

liichs^o, tlthonEh averred in the dedaratioa. 

offer 
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offer or put to iide\)r M any fleih ypon the faid day, and that any 1 803. 

perfon who Ihould ofend contrary to any part of that ordinance <1^* 
ihouldforfeit andpay to thciaid inafter, wardens, and commonalty, 
for the firft time 20/., f:}r the.fecond time 40/., and for every Comp^kv 
time after 3/.; and that the Turns of money forfeited fhould be to Bou-ocv. 
the ufe of the mailer, wardens, and commonalty, and the . action 
ihould be brought in their name; and alfo that if any member of 
the laid company within the city of Lwdon^ the liberties or fuburbs 
thereof^ or within any other place within the faid fpace of two 
miles from the faid ci^ of Zox^oa^did or ihpuld thereafter infringe, 
break, or not duly obferve'any a&, order, or oriUnance in tbofe 
orders or ordinances expreffed or contained, and ihould thereby 
incur any penalty, fine, or forfeiture in the faid order or ordinances 
contained, and Ihould or would dr ntgl^ to P»y Inch 

fum or fums of money al ihonld happen at any timp thereafter by 
him or them to be forfeited or due to the faid mafter^ , warden:;, 
and commonalty for any pain, penalty,^ or forfeiture or breach of 
any of the faid aiSts, orders, or ordinances, it fhould be lawful for 
the faid mafler and wardens to recover fuch penalties, by 
adlion of debt in any of hb Majefty’s courts of record at 
Jler. It then Hated a confirmation of the by-laws and notice to 
the Defendant ; and proceeded to allege a breach of the by-law by 
the Defendant id expofing to fale meat on a Sunday ^ whereby 

the Defendant forfeited to the Plaintiffs for hb faid offence the fum 
of 20 r., aud which faid fum of ios, he the faid Defendant after«- 
wards,^ to wit, om was duly req[uefted by the faid Plaintiffs to 
pay to them, to wit, at, but the Defendant then and there 
wholly refufed and neglcded to pay the fame. By reafon 
whereof an adion accrued,*’ tdc. The caufe was tried before Lord 
Alvanky Ch. J. at the Sittings .after laft Hilary term, 

when a verdi^l: was found for the Plaintiffs, with liberty to the 

Defendant to move a nonfuit might be entered. 

/Accordingly Seijt. on a former day obtained a rule for 

entering a nonfob or fetting ai^e^ thc vcrdidl: and granting a new 
trial. He moved on two grounds ; firll, that the by-law upon the 
fece of it was had, fmee it profeffed to regulate the trade of Butchers 
out of the limits to which the charter extended ; for the words of 
the by-bw wercj “ thi^, no perfon exercifing the trade and inha- 
biting with® the faid ^ PP«b ihoip on a Sun- 

dhf ** v^ottt adi^g wkhin the faid city, to which limits he con-r 

.. ■ ■ . tgojied ■ 
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1803. tended the by-'Iaw ought to ^ hive be«tt, confiacd m Its 

ThTMafter, Secondly, That at the trial the Flaindffs had Culed in proviag a dc- 

Wc, of the mand of the fum forfeited, which by the terms of the by-law was 

BvtCHBRB* ,■:■■■ ■ * * 

Compary made necefiary,, and was alleged in the declaration. 

BvlTock. Shepherd Serjts. Ihewe^ hut were Acpped by the 

Court from arguit^ tbe firft point, which they might be 
brouglit pn by tnotk>n in arreft of judgment. , 'With reipe^ to 
t he feppnd o|itje&iont they iniiiled that the demand alleged in the de- 
claration did not amount tp afpecial demand, but was aoihing more 
than a licet fapius and therefore need not be proved, unlefs 

made necedary by the terms of the byrlaw^ that the by-law created 
a duty in the party to pay Unnaediately be committed theofl^nce, 
and that as the offence was committed by his own and he 
could not be ignorant of the penalty which he thereby incurred, it 
was his bufmefs to pay without any formal demand on the part of 
the company. Tliey referred to i Rcdl, Abr, fo. 468.//. 6, where 
it is faid. If A, is indided in a leet for an encroachment in the 
highway, and afterwards dies and B, his heir continues the en- 
croachment, and on tins an order is made in the leet that B. lhall 
reform, the encroachment under a penalty of 40^., and for not re- 
forming thereof the lord of the leet brings an aftion of debt, he 
heed not allege that B. had notice of the order made ;and James 
V. Putt^yyCro. Car, 498. to the'fame clffisdi. They obferved that 
though it was true if any thitig were to be done previous to the 
cofnmencement of the aclion the declaracion mud allege it to have 
been done, yet in this cafe the woids of the by-law were ■* Audi 
Aeny, refufe, ct neglcdk,” the lad of v^hich words clearly did not 
import that any previous demand need be made.; for though no 
iuch demand be made, yet if the party oilibnding do^ not pay 
negleiSa to pay ; that if a demand was not r^nd^^^ by 

the terms' of the by-kw It was not required by the declaration, 
fince the averment the jDefettd was ‘duly reqtiefted might 
be referred to the fervice of the writ, and that even if the averment 
could not bear that condru(Q;ioh k might' be cpnfider^ imperd^ 
nent, and therefore need hot be prhved. 

Bpy/tgi' SCrjt. in fupport of the able, admUted thatwheie a by- 
law is dlent rerpefting any detniat^, an a^ibn of debt may be 
Muntaiaed without a pevious ibfiBand, bht tbotendei^ 'that the 
|aibodkr fer|la 8 df 5 the by-law ks queffion had de- 

^ wooeffihy': wohil' not 

w have 
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have implied the neceflity dTh donaEd, yet being coupled with the 
the words deny and rejufe ii tiaiift be taken to mean a negled after 
demand ; and if it could bear that figoificatioj^the Court would be 
inclined to adopt it in a cafe where the penalty being extremely 
fmall, the cofts of an adion might exceed that penalty before the 
Defendant bad an opportunity of putting a ftop to it by paying 
the fum forfdlted j that fuch probably was the reafon why the 
words ** deny, refufe, or negledl” were introduced by the company 
into the by-law ; he obferved that this declaration was fettled by 
the late Mr. Seijt. Adair and the prefent Lord Chief Juftice of the 
King’s Bench, who had deemed it neceflary to introduce an aver- 
ment of a requeft, from which it may be inferred that they thought 
a requeft eftential, or at leaft that it was a queftionable point. 

Cur. adv. •ouU. 

There being a difference of opinion among the learned Judges 
they delivered their judgments this day feriatim, 

Chambre J. As the ift objeAion taken in this cafe appears 
upon the record, it is not neceffary for us to confider it in this 
ftage of the proceedings. The other objedion is founded in a 
ftippofed defedt of evidence at the trial, the Plaintiff having failed 
in proving a demand of the penalty^ The declaration ftates a par- 
ticular requeft, but if that be unneceffary it is not contended, nor 
indeed can it be, that it is any thing ipore than furplufage. It is 
urged, however, that though the exprefs words of the by-law may 
not perhaps have made a demand neceffary, yet that fo ftrong an 
Indication of intent that there Ihould be fuch a previous demand 
is manifefted in the difpofition of the words on which this queftion 
arifes as will induce the Court to hold fuch demand neceffary. 
One part of the by-law conftitutes the offence and gives the pe- 
nalty j another part declares how that penalty ftiall be recovered. 
I am not aware, however, that the divifion of the claufes affords 
any inference in fupport of the Defendant’s argument. The fale of 
meat on Sunday is the offence; the penalty attaches on the com- 
niiflion of that offence, and the whole corporation is authorized to 
fue on denial, refufal, or negled of payment ; on the iaft of tbefe 
terms the whole queftion turns. Before we deprive ihefe words 
of their proper meaning wc ought to be affured that they would 
be ambiguous or repugnant to fomething elfe, unlcfs a meaning 
were affixed to them different from the ordinary acceptiition. 

VoL.nT. S'T nulla 
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1 803. ftMtla amhiguitas in . ver^tf . mih [ txpofitia conttM -vtrJm exprejfa 
TbelSw, !^Ji’ There, do not appear to be any, three words in the 

Etchers’ ^®0gMge m9*!cinnocent of-anibiguity than the words ^ny, 

CoMPAMr refufe, or neglcfi.. The word deny certainly implies a previous 

*!/• 

BoLfcoex. requeft, and ib does the word rofufe^ though in ibme forms 

pleading indeed the latter has not that fignihcationi a^ where in a 
declaration k is alleged that the Defendant hath refufed and ftill 
does refufe. In this cafe, however, I think it does imply a requeft, 
but the by-law goes further and adds, if the party ofEenrding 
which means nothing more than if he omit. It has been obferved 
that the penalty confequent upon the offence being very fmall, if 
an adion were commenced without a previous demand it might 
create tinneceffary expence. That confideration, however, cannot 
induce us to alter the by-law. It is admitted indeed that if no fuch 
words had been introduced into the by-law, the Plaintiffs by the 
•general operation of law would have been entitled to recover the 
penalty without any previous demand. - It is true that the company 
might, if they pleafed, reftrain that right, but I do not find a Angle 
exprefiion which evidences their intention fo to do. It is faid that 
the word negledl is qualified by the accompanying words; but is 
that fo? The words are disjoined,; the meaning is, if the offending 
perfon deny, or if he refufe. Or even If he negleft to pay, he ihall 
be liable to an action. Tlie only ol^e&ion to this conftrudlion is 
that the claufe which direds in what manner the penalty (hall be 
recovered is thereby rendered nugatory, fince, according to this 
:£onffru€tion, the claufe will have no other effedl than would have 
.rcfulted from the -operation of law. But how does it appear that 
the corporation of butdiers-at the time when this by-law was made 
were acquainted with the rules of law, or even if they were that 
they meant. to deviate from them.? There could be no impropriety 
;in fiating for. the inficu^on of their fuco^ors in what manner the 
.adion ihouId.be broqgbt, though the diredions introduced ihould 
.amount .to nothing more-thao the. law would have authorized. It 
does not appear to me, , therefore, to ha,ve been incumbent on the 
.Phdntiffs'to prove a previous demand. 

Rooks J. The point on which .1 have the nusfofftuue to differ 
'in opinion from the reft of the Court is on.the conftrudion of one 
claufe in the bylaws of the butchersV company. The compainy 
bave broughtanidioa of debt agamft tbe Defeiujant for a pcnal^ 

' . ■ ' . ^of 
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of twesty {hillings, fcnr eaqrafing hieat to £ile on a Sunday: they 1805. 
hare dated in their declaration an adtul demand Or requeft made 
to the Defendant to jpay the penalty, and they hare failed in pro- 
ring it. The queftion between us is, Whether this allegation is Company 
mere furplufage, or whether the demand is not made fubftantially Bv-llocc. 
neceflary by die terms of the by-law ? I think an adual demand 
is neceflary. The company are authorized by their charter to 
make by-laws for the regulation of the trade, not only among 
their own members, but alfo among all perfons who exercife the 
trade within the city of London or two miles thereof. The by- 
law in queftion inflids a penalty of twenty (hillings, not on all who 
/elt meat on a Sunday^ but on all who keep open Ihop or offer 
meat to fale on a Sunday; and it has this claufe, that if any one 
lhall deny, refufe, or negleSl to pay the penalty the fame (hall be re- 
corered by aflion of debt. Now as this by-law afieids ftrangers 
as well as members of the corporation, fince it refpeds ads, which 
are not necelTarily penal, but are open to explanation, and may be 
innocent or penal, according as they are explained, and as it in- 
ilids a penalty of twenty (hillings only, which is much lefs than the 
mere cofts of a writ, when I am called upon to (ay whether this 
claufe, which declares under what cireumftances the adion of debt 
(hall be brought, has no meaning at all, and is mere furplufage, or 
whether it has a meaning and is intended for the relief er fecurity 
of thofe who may be charged with o(h:nding againft it, 1 own I 
cannot hefttate in delivering my opinion that it (hould receive the 
milder interpretation. But if I thought the by-law fo equivocal as 
to be fturly open to dtber interpretation, I ftill &ouId lean to that 
expofition which the company themfdves have ppt upon it by the 
form in which they have declared. Hie words of the claufe in 
queftion are, " if any one (hall deny, refufe, or negled to pay.*’ 

It is agreed oh all tides that if this cltofe had been omitted, the 
{he ofiender would have been liable to an adion of debt without 
any previous demand. The queftion il. Whether thefe words mean 
■only that he (hall in all Cafes be* liable to an adion, or whether, 
only in cafes of denial or refufal, or of negled under particular 
drcumftances. A man cannot welt deny or refufe till he is charged 
with an ad or requefted to do it : both thefe words, therefore 
imply a previous demand. Withrefpedto the word negled, it 
does not exclude the notion of a prior requitition, it is not necelTa- 

12 rily 



. CASES IK EA8T7.Il TERM 

■ ^ r ’ 

rilj confined to ais odiiffion before demand, for a iaan ttay ne* 
Theiiii^, to do a thing after be ia reijiiefte^ to do ^ Ituinthk 
^Tc«ER«’ equivocal. A man may negled to do a ddng after re* 

Compact queft) OT be may negleft; before. The word tbereforc being tbm 
.Bullook. equivocal, I think with my Brother BayUy (to whom indeed I am 
indebted for aimoft every argument 1 can urge la fupport of ray 
opinion) that it Ibould receive its interpretation according to the 
company in which it is found, or in other words according to the 
context. “ Deny or reftife” imply a prior notice : “ negleft*^ may 
or may not require it according to the intention of thole who 
made the claufc : then I will give it that interpretation which will 
make all the words effeftive and confiftent, and not that which 
will take away all meaning from the two former words, and render 
the whole claufe nugatory. By giving this conftru£tion to the 
. term “ negleft” all. the three words will have an elFe(ftive meaning, 
for a man may neglect after demand, though he neither denies the 
fa^i nor refufea to pay; he may on receiving notice engage to 
ifchd, the money to the officer of the corporation or fb pay it within 
a limitfed time, and by negleding to pay it may incur the penalty ; 
:and perhaps the corporation had doubts whether under fuch cir> 
. cumftBbces he'eould be confidered as denying or refufing to pay 
unlefii they made another demand. The framers of this by-law 
might have very good reafons for requiring a notice to be given 
btffiire an aAion Ihould be brought. The by-law binds tbemfelves 
as well a» all who Ibll meat '^on within their jurifdi^on. 

.Not every fale was to be penal; cafes of neceffity might affi»d an 
excule; the perfbns charged might be able to explain the fi^if 
notice wasgiven, them ; or they might be ready to pay the penalty 
without incurring the further expence of cofts of foit : and if the 
peiialty was paid the 'corporatitm * could gain nothing more by 
bringing an adiion, the fuit at law could be benefidal only to the 
clerk or law officer of the company. This claule, thereftire, may 
have been framed with the view of maHog a notice necelfary, and 
to lave ofienders from being bafafled with writs and cofts of luit 
by the clerk of the company if they were ready to pay the penalty^ 
It may be laid, if this was their meaning why did they not esb* 
prefsly fay fo ? I anfwer, they have faid fo, very plunly, though 
not exprefsiy, if ray interpretadon be right : but if the other in*- 
te^retation is the true ‘cmei they have really faid nothing diat is 

efthdlual 
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efie^ual, The claufi: will then have this meaning; whether the 1803. 
perfon charged as an offender denies the fad or not, whether he xhTMafer, 
refufes to pay or not, is immaterial, if he does not asfoon as he 
has fold meat on a Sunday come immediately and pay his twenty Company. 
fliillings to the officer, he ffiall be confidered as guilty of negledt, Bullock. 
and fltall be liable to an adion of debt. I do not in my confcicnce 
believe that this was their meaning ; the allegation of notice in their 
declaration viTarrants me in faying they do not fo undcrftand their 
their own by-law at this day ; and I fee no reafon why I fhould 
join in forcing fuch an interpretation on them as may be produftive 
of oppreffion, when the milder interpretation can be attended with 
no inconvenience worthy attention, for it is as eafy to give a no- 
tice as to ferve a writ ; and the offenders are not in general perfons 
who are likely to run away to avoid paying twenty fhillings ; 
they may as eafily be found after notice as before. I think, there- 
fore, in this cal'e there Ihould be d nonfuit entered. 

Hf.ATH J. This matter appears to me to He in a very narrow 
compafs. 1 can add but little to what has been faid by my Brother 
Cbambre. It feems to me that the corporation intended to enu- 
merate every fpecies of non-feafance, and having ufed the words 
deny and refufe, they fuperadded another word with a different 
figniftcation. If the word “ negleft” was intended to have no 
other meaning than the two proceeding words why was it added ? 

When words are added to words, they are defigned to extend the 
meaning of thofe firft mentioned. The law is not very curious 
in relpedl of demands previous to the commencent of an adlion. 

If a bill of exchange be made payable on demand, bringing the 
adlion is confidered as a fufficicnt demand. So in ffope v. Colmany 
2 Wilf, 221., to debt on an annuity the Defendant pleaded that it 
was payable only if perfonally demanded by the Plaintiff, and that 
the Plaintiff did not perfonally demand it; the Court were of 
opinion that the demand was not traverfable in that adion, though 
it might have been fo if an adion had been brought upon the co- 
venant. It is true that they alfo obferve upon the circumfiance of 
the requifition that a demand ihould be made, being introduced 
in a parenthefis in the deed ; which is indeed an abfurd reafon, and 
in fome meafure diminiihes the authority of the report. 


Lord Alvanley i h. J. I am of the fame opinion with my 
Brothers Heath and Cbambre. I confider the words “ if any per- 
V0L.III. iU fon 
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1803. fon lhall deny, refufe, or negleft,” not as reftraiuing the right to 
ThTMalier, bring the adion, but merely as defcriptive of Ibe panics againft 
^tc'heri’ ^bom the adion lhall be brought in refpeft of the commilfion of 
CoMPAMY the offence* It is faid that great advantage would arife from 
Bvllock. notice being given to the offender ; but I can difcover no advan- 
vantage which is not counterbalanced hy an equal difadvantage. 
Hardly any of the ftatutes which inflid penalties require notice to 
be given to the parties. The penalty is inflided by a by-law, of 
which the Defendant was bound to take notice. Why Ihould the 
corporation give notice to the offender of their intention to bring 
an adion but to enable him to remove himfclf out of the way ? 
There being no words in the by-law which require notice, I think 
that an adion accrued without it. The word “ negled” muft be 
altogether rejeded unlefs we give this interpretation to the by- 
law. That word feems to have been inierted for the purpofe of 
making the party liable upon every non-performance, and would 
be perfedly ufelefs unlefs that conftrudion were given to it. I 
think therefore the Plaintiffs ought not to be nonfuited. 

Rule difcharged* 


Dann V . Spurrier (e). 

The following certificate was fent to the Lord Chancellor. 

This cafe has been argued before us, and we are of opinion that 
upon the legal conftrudion of the faid agreement, the Defendant 
had not a right to determine the term of 2 1 years thereby agreed 
to be granted at the expiration of the firft feven years. 

Alvanley. 

J. Heath. 

G. Rooke. 

A. Ghambre. 

{«) yu. p. 399. 
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C A S E S 

ARGUED and DETERMINED 
IN THE 

Court of COMMON PLEAS, 

AND 

In the HOUSE of LORDS, 

IN 

Trinity Term, 

>la the Forty-third Year of the Reign of George III. 


Wye V, Fisher. 


June I3(h* 


TN this caie, the Defendant having pleaded the general iflue 
^ Non ajfumpjit^ a plea of bankruptcy, and a plea of fet'off^ the 
Plaintiff joined iflue on the two firft pleas, and tendered an iflue 
on the third ; he then demanded a rejoinder, though the Defend- 
ant was under terms to rejoin gratis^ and confequently the Flaintifi* 
was at liberty to have added the Jimiliter to the third plea without 
demanding a rejoinder^ the Defendant not having rejoined, the 
Plaintiff figned judgment for want of a rejoinder. 

Clayton Serjt. now ihewed caufe againli; a rule nift for fettfeg 
afide the judgment and fubfcquent proceedings thereon, and ad- 
mitted that of late years a rule had been introduced in favour of 
Plaintiffs, allowing them, in cafes where the Defendant is under 
fuch terms as in the prefent cafe, to add the Jimiliter without any 
demand of a rejoindef j but contended that, this being a ffflff'hr- 

VOL. III. 5 X troduced 
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Wye 

iJmsher. 


troduccd for the benefit of the Plaintiff, he w{>8 Rill at liberty t« 
wave it and demand a rejoinder, and, donfequejQtly, the Defendant 
not having complied wifii that demand, the Plaintiff was right in 
figning Ins judgment. 

Shtpbcrd infifted that the judgmenc was irregular, 

being figned againft the Defendant for not doing that which the 
Plaintiff might have done for him. He obferved, that the De* 
fendant was deceived by the condud of the Plaintiff; for as he 
knew the Plaintiff might add the ySm/fiVer, he ftood ftHl, exped- 
ing a notice of trial while the -Plaintiff was figning judgment 
againft him. 

The Court were of opinion, that as the rule of adding ^\cfmirtter 
was introduced for the benefit of Haintiffs, they had a right ? <?«««- 
dare juri pro fi introduSio but as it was not neceffary for the 
Plaintiff to have adopted this circuitous ccurfe, they let a fide the 
judgment and fubfe^uent proceedings thereon without cofts. 


yiM/ i6A. Georce Pirch Efqulre v. The Bifliop of Litchfield and 
CoventIm:-, GHAfcLEs Oakes Efqmre, and John Hunt 
C lerk. 


^ IMPED1T. The declaration ftated that the Defendants 
^ were fummoned to anfwer the Plaintiff in a plea that they 
permit him to prefent a fit pfeffon to the church of Handfwortb in 
the county af Stafford^ and in'the diocefe of the faid bifiiop, which 
was void, and alfo to a certain other church of Handfwortb^ 
which was void, ^c. The firft count fiated, that on the 28th 
of June 1776 the Plaintiff was feifed of the advowfon of the 
church firft mentioned, as in grofs by \tfelf as of fee and tight, 
and being fd feifed, and the church being vacant, prefented one 
Thomas Lane^ his cleric, who was inftituted and inducted into the 
fame, and that afterwards, 'vAz. on the aft of 0 £tcber 1802, the 
Pl||ntlff bein^ fo feifed thereof^ the church again became vacant 
by the death of the faid Thomas ZtOfne^ and that it belonged to the 

cant, one 

y. under whom the PlaintiiF clamitd» prefented in hts proper turn ; that the church being again 
vacant, the PlaintiiF prefented; and that the church being a fourth time vacant, it .bdoaged to the 
Defendant to prefent. On demurrer to this plea, the Court held that the Defendant had not /hewn a 
title to prefent, fince he bad not /hewn whether the third prefeoution wat by ururpaut)n ur by agree* 
ment, and that it could not be prefumed that theDefendaht was entitled to prefent in the £rft and fourth 
turn, and the fecond and third, Hnce the plea averred that M, O. lud prefented to the 

£rft iivrn in her proper turn, and y. in hw proper turn. that if it had appeared by the plea 

that the PlaintiiF had prefented to the third turn by ufurpation, he would fiill have been entitled to the 
fourth turn by right. 
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Flaintiir to prefent a fit perfon tp tberfaid church, but the Defendr 
ant hindered’ him, 

The fecond count alleged that Wyrley Efq. on the 9th of 
yuly 1767, at Handfwortb in the county aforefaid, was feifed as 
of fee and right of three fourth pmts of the advowfon of the church 
fecondly above mentioned, as in grofe by itfelfj that is to fay, to 
prefent to the faid church in three fucceflive turns in every four 
turns, the whole into four turns to be divided. And being fo 
feifed to the fame church, being vacant, prefented as in bis firft 
turn one yohn Bircb^ his clerk, who, at the prefentation of the faid 
joJm Wyrley^ was admitted, inftituted, and indufted into the fame 
in time of peace, in the time of his prefent Majefty. And the 
faid 'John Wyrlcy being fo feifed as laft aforefaid, and the laft 
mentiontd church being full of the faid John Birchy^^ incumbent 
thereof, the iaxil John Wyrlcy afterwards, to wit, on the lith day 

January in the year of -our Lord Handfwortb^ duly 

made and publiihed his laft will and tefiament in writing, and 
thereby devifed, among other things, all his eftate of and in the 
laft mentioned advowfon to G. Efq. and his heirs; and 

afterwards, to wit, on the day and year laft aforefaid, at Hancf‘ 
worth aforefaid, in the county aforefaid, died fo feifed as 14 ft 
aforefaid, and without revoking or altering his faid will, by reafon 
whereof the faid G. Bircb^ on the death of the faid John Wyrlcy^ 
became and was feifed as of fee and right of the faid three^fourth 
parts of the advowfon of the laft mentioned church as in grofs by 
itfelf ; and the faid G. Bircb^ being fo feifed as laft aforefaid, the 
fame church afterwards, to wit, on the a8th day of June in the 
year of our Lord 1776, 2X Handfwortb aforefaid, became vacant 
by the death of the {dxd john Birch \ whereupon tlie {^xCx G. Bircb^ 
being fo feiled as laft aforefaid to the fame church, being fo vacant 
as laft aforefaid, prefented, as in his fecond Jjirn, Thomas Lane^ 
his clerk, who, at the prefentation of the faid G. Bircb^ was ad- 
mitted, inftituted, and indn£Ied into the fame in time of peace, ii| 
the time of his prefent Majefty ; *and he the faid G. Birch rang 
fo feifed as laft aforefaid, the fame church afterwards, to wit, on 
the I ft day of OSlober in the year of our Lord 1802, became and 
was vacant by the death of the faid Thomas Latte^ and yet is vacant j 
by reafon whereof it belongs to the gift of him the faid G. Birch 
to prefent, as in his third turn, a fit perfon .to the fame church ; 
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and the faid hinder, 

Ssff. to the damage, 

The Biihop pleaded t^hat he neither had nor^clumed any thing in 
the faid redtories and ^arilh xhurches, but ;th^ ,adroiffion, inftitu- 
tion, as ordinary, !sff. 

The Pefendant £»«/ plett^ded that he did not hinder the Plain- 
tiffs from prefenting, Ssft. 

The Defendant C. Oakes pleas, Eajdxi^ a deed of 

grant between the iaid C* Oakes pnii yob^ |# 5 T-^r hut' which was 
loft by time and accidenli by which C. .pai<j.gayc j^^^ Wyrley 

the lafb jpr«jfentatibn in exchange for the now right ci prefentation. 
On thefe pka8.: j^ffue8 wjttcjoine^.^ He ^hen pleaded, thirdly, 
“ That the George Sir^ ougl^^pt to have or maintain his 
faid adipn againft him, becau% ptot^ng that the faid G. Birch 
never was feifed of the whde <ff the faid , adyowf^^^ in the faid 
firft count of the ^ faid dedtu-at^on mentioned, .or ; of three-fourth 
parts of the jptid'advptpfon^n of the faid declara- 
tion inentu)ned,J^e (^id^. thefsid church in the faid 

ftrft count of the.^idfdeclafatinn , mentioned, and the faid church in 
the fud fecond count oC. tho mentioned, at the faid 

times, when, was and iUU is one and^ the fame church, and not 
other or different. that deceafed, in her lifetime, to 

wit, on the 24th day iof jf. 1). 1731,^ feifed of and 

in one moiety of vihe advowfon of the faid church, /o prefent io the 
faid church one turn an every tvoo in grofs by itfelf as of fee 
and light; and Mary Oakesi, being fo feifed, fhe the faid 

Mary Oakes *to iwit^' on *the - faid 24th day of November 

A. D. 1731 afoTefaidj pmren^d , to the faid church, being then 
vacant, in the proper turts of rh%&id Mary Oakes^ one John Oakes ^ 
her clerk; who on thai,pr?fentaiioo was admitted, inftituted, and 
induded into the chs^rch^ftiriiaid, in time of;peace, in time of our 
late Sovereign* Lord King f^Bwji^rlhe 'Second, -and became the in- 
cumbent thereof. And ihc feid-^fe^Wheing fec^ incumbent, and 
the faid M^ry being fofeifed, afterwards, to wit, oh the 7th day 
of itfarrA in the year of our Ed^d ■f746; at 
by a certain indenture then and there made hetw^h the faid Mary 
Oakes of the one part; and. xhhiasA: yobp Oakes of the other part, 
(one part of which faid indenture, fekled, ^c. prefert) Qxe the faid 
Mary for tlie coufideratiohS^ therein mentioned, ‘did give 
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and grant unto the ^lA yobn Oakes and his heirs the afnr^iaid mcdet7 
of her the faid Mary Oakes^ di and in the hud advowfonj to have 
and to hold the fame unto the faid John Oakes and his heirs for 
ever, as by the faid indenture more fully appears ; by virtue of 
which faid laft mentioned indenture the faid John Oakes became 
and was (eifed of and in the faid moiety of the faid advowfon as 
of fee and rights and the faid John Oakes being fo feifed thereof, 
afterwards to wit on the 8th day of D. *767, at Hand/- 

worth aforefaid, by a certain indenture then and there made be> 
tween the faid John Oakes of the one part, and the faid Charles 
Oakes of the other part (one part of which faid laft-mentioned in^ 
denture fealed ^c. profert\ the faid John Oakes for the confidera?- 
tions therein mentioned, did give and grant to the faid C. Oakes and 
his heirs the aforefaid moiety of and in the faid advowfon, to have 
and to hold the fame unto the faid C. Oakes and his heirs for ever ; 
by virtue of which faid laft-mentioned indenture the faid C. Oakes 
became and was feifed of and in the aforefaid moiety of and in 
the faid advowfon, as of fee and right ; and the faid C. Oakes 
being fo feifed thereof, the faid church afterwards, to wit, on the 
day and year laft aforefaid, became vacant by the death of the faid 
John Oakes ; whereupon one yohn Wyrley^ Efq. being then and 
there feifed of and in the other moiety of the faid advowfon, in 
grrifi! by itfelf as of fee and right, prcfented one yohn Birch to the 
laid church being fo vacant, in the proper iurn of the faid yohn 
IVyr’tyi and the faid yohn Birch upon that prefentation was ad- 
mitted, inftituted and induced into the fame church, and became 
•incttmUefft thereof -j and the faid yohn Birch being fuch incum- 
bent, and the faid John Wyrley being fo feifed as aforefaid, he the 
faid John Wyrley afterwards, to wit, on the nth day of January^ 
jI. D. 177a, at Handfworth aforefaid, duly made and publifhed 
his 4aft will and teftament in writing, ■ executed arid attefted as by 
law is required for paftiog real eftates, and thereby devifed the faid 
moiety 'ofihe faid y<d 3 n fVyr/ey-^ dE and in the faid advowfon to the 
faid G. Birch and ivis heirs ; and afterwards, ^o wit, on the d^y 
and year laft aforefaid, at Handfworth aforefaid, died fo feifed . 
as laft aforefaid, without revoking or altering his faid will ; by 
virtue wbereof the faid G. Birch became and was feifed of and in 
ibe laid lalt-mentioiied moiety, of the faid advowfofi, as of fee and 
right; and the faid C. Ooier being fo feifed pf the faid firft-men-j 
! VqI.. IIT. 5 Y tioned 
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1803. tiioned moiety, of and in the £iid advowfon as aforefaid, the faid 
church afterward^ to wit, on the a 8 th day of yunct A. D. 177^* 
ThtBiihop vacant by the death of the feid yobn Birch \ whereupon 

of Litch- the faid George Birch then and there prefented to the faid church, 
nnd OiBtrt. being fo Vacant, One Thomas ‘Lane^ his clerk, who upon that prc- 
fentation was admitted, inftituted, and indudled to the fame, and 
became tbeincumbent thereof: And the faid church afterwards, to 
wit, on the ift day of November, A. D, 1802, became vacant by 
the death of the faid Thomas Lane, whereby it then and there be- 
longed, and ftill belongs to the faid C. to prefect a fit perfon 
to the lame church, and this the faid C. Oakes is ready to verify j 
wherefore he prays judgment if the faid G. Birch ought to have or 
maintain his aforefaid aaionagainft him, together with his dam- 
ages according to the form of the fiatute, in fuch cafe made and 
provided, and a writ to the bifhop. 

To this third plea the Plaintiff demurred, and affigned for caufcs 
of demurrer, “ that the fame plea doth not difclofe any title in the 
faid C. Oakes to prefect a fit perfon to the church, in that plea 
mentioned at the prefent vacancy thereof. And for that it is not 
alleged, nor does it appear in or by that plea in what right -or by 
what title the faid <?. Birch prefented to the church therein men- 
tioned, the faid Thomas Lane\ nor whether ^that prefentation was 
made by virtue or in purfuance of any grant made in that behalf 
to the faid G. Birch, or by ufurpationor otherwife. And for that 
the fame plea alleges the faid churches, in the firft and fecond 
counts of the faid declaration mentioned, to be one and the fame 
dmrch, whereas it was not competent to the faid C. Oakes to 
make that allegation ; and for that the fame plea being pleaded 
as and for a fpecial plea, yet amounts to the general iffue as to one 
of the counts of the faid declaration : and for that the fame plea 
does not conclude with a traverUb, and is therefore argumentative:; 
And for thatthe fame plea is in diveraothertrtfpeas defeSive and 
informar’ The Defendant C joined in demurrer. 

Wittiams ^tr^i. in^upport of the demurrer. The queftion afifing 
upon this demurrer is. Whether, if the Plaintiff and the Defendant 
Oakes a*e each feifed of a moiety ofthe advowfon of thechurch, and 
each isto prefent to oncturnin every two turns, andthe Plaintiff has 
^prefented to the two laft turns, he is not alfo entitled to prefent to- this, 
which is the thiid turni Aceordiiig to the fiatement of the right of 

iprefen- 
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ipreientation onthepleaytheDcfendant^i^^/lhouIdhaVeprerented to 1803. ' 
•the laft turn, and the prefentation of the Plaintiffto that turn which is 
ftated to have taken place, muft now be deemed to have been a pre- The Bifhop 
fentation by ufurpation. InSrs. Abr.tit.^are ImpedUypLi 18, where ofLiri^. 
an advowfon defeended to four co*parceners, and the two firft tud Others, 
prefented in their turn, and then a ftranger ufurped upon the third, 
it was held that upon a fourth avoidance, the fourth daughter fkould 
not lofe her turn on account of the ufurpation fufTered by the third 
daughter. It makes no diiference that in this cafe the f&ond turn 
was ufurped by a perfon not a ftranger to the church, for with ref- 
peO: to that turn he muft be taken to be a ftranger. The doctrine of 
the above cafe is recognifed by Willcs^ Ch. J. in Barker v. The Btjbop 
of London^ Willes^ 659. In Bro. Abr. tit. Prefentation^ pi, 26. this 
cafe occurs ; A. and B, having a right to prefent to a vicarage by 
turns, A. whofe turn h was, fuffered the right of prefentation to 
lapfe to the Bifliop, who collated a clerk, upon whofe death B. pre- 
fented, and it was held that he had a good right fo to do ; for that A. 
by letting the living lapfe to the Biftiop had loft his turn. Before the 
7 Ann. c, 18. an ufurpation not refifted wOuld have been concluftve 
evidence of a right in quare impedit j and the party claiming aright 
of prefentation would, upon the next avoidance, have been put to 
his writ of right. Had it not been therefore for the provifions of 
(he ftatute of Ann^ the Plaintiff might have claimed the whole 
advowfon, having been allowed to ufurp upon the Defendant in 
the laft turn. Under that ftatute, however, upon any fubfequent 
avoidance the parties are at liberty to litigate the queftion as if 
there had been no ufurpation. Soon after the fire of London ^ a 
cafe arofe which is applicable to the prefent ; viz. The Bijhop of 
-London v. The Mercer/ Company^ 2 Str, Fitzg. 247. There 
a quare impedit was brought by the Company for prefentation 
to the pariftx church of St. Mildred Poultry.^ and St. Mary Cole- 
burjl-t in the city of London', the declaration ftated, that both 
churches were burned down by tfie fire, and the two pariflies were 
united by ad of parliamMit, with right referved to the patrons 
to prefent by turns, and that which had thegreateft endowment to 
.prefent firft ; that St. MildreAs Poultry., had the greateftj that 
the Plaintiff had the advowfon cS St. Mary Coleburjl, and the 
‘Crown oi St. whofe church was full cf Richard Perinebief 

wclei^ i that after the union King Charles Second prefented Richard 

Perinchif, 
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PfU'mcbkftDMi t|vbo died, and the King piEefented.^&&i» WilBam^ 
tvho 9748 inftituted . induce afterwards promoted to the 

icc i^ Cbiche^ f^i^^ belonged to the King to prefent by 

his prOTogatiyei, ja^ he accordiii^^ 'Gawge Martini and 
upon bis deai^ J^ng George the Flrll; prefented Robert Rretton ; 
apd that uppn refignation the company daimed a right to pre> 
feo^ Mercers' Company had, a right to 

prefent, beeaofe the prefentation by the Grown xAWiUiams and 
eras but one prefentation, and confequently the prefenta** 
tionelained was the fourth prefentation; though, if thofe had been 
coniidered ati two prefentations, the Company would not have been 
entitled to prefent, notwithfeanding all the previous prefentations 
by the Grown* In this cafe it matters not to the Plaintiff whether 
the Court ihall deem the laft prefentation by him to have been by 
right or by wrong. If it was by wrong, the cafe^s fhew that he 
has not Idt bis right to the third turn, by his ufurpation ; and if 
it was by right it muft have been by permiEion of the Defendant 
Gakes, 

Bayley Seije. 4 Antra. The argument in fejqjort of the demurrer 
proceeds on the notion that the right of prefentation claimed upon 
the pleadings as an altemate right of prefentation, vzss. once in every 
two turns ; but that does not appear to be the riglit clain)ed. Nor 
indeed, if the right •claimed were an alternate riglit, would tlie law 
be fo clearly in the Plaintiff *s. favour as has been fuppofed. The 
cafe of a prefentation by the Bifhop in the turn of one of feveral 
co-parceners in confequence of a Japfe, does not Hand on the fame 
ground as a turn uftirped by one of feveral co-parceners ; in the 
former cafe the Bifhop's prefentee is virtually the prefentec of the 
party who fuffers the lapfe, though nominally the prefentee of the 
Bifhop, whereas the fanie cannot be faid of the prefentee of a party 
ufurping.' rin Yi&r Bijb^ JLottdon v. jTj&e Mercers' Cvmpajty^ the 
fourth turn befengin to the Company, and tlvcturn in difpute 
heinjg ibe fouw no other point to decide, and 

were not hound to confidcr the -cafe of a party ufurping a turn but 
of his order. Indeed mSbe GrUers' Company v.TJie Arthbifiiop 
of Canter bury i 2 J 3 /. 770. 3 the very point now In dil^ 

pute was attempted fo be raifed, the Court felt it unneceEary 
tb dedde it, intimating,' however,^ it was hot altogether a clear 
point* But the allegation -of the right of prefentation ia the Do* 

fendant’s 


6 
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fendant’s plen doM dot ac^ouQt to an allegation of a right to prefent 1 803. 
once in every two turns, beginning by a prefentation on the part 
of the Plaintiff, but only of a right to prefent once in every two ^betithop 
turns. If fo, though the Plaintiff by ufurpaiion procured to him- ' f Litcb- 

r \r t t n . B.EtD, Hf. 

ielt the two lalt turns, yet as two new turns are now commencing, and Otlwrs. 
non conjiat that the Defendant Oakes is not entitled to the firft of 
thofe two turns. The mode of prefenting, as well as the fight 
claimed, muH be preeifely alleged before the Court can determine 
whofe turn'the one now in difpute is ; and in the old entries, it will 
be found to be fo alleged. Thus in Winch, Ent, p. 825, (w) title 
^are Impedit, the right claimed is qudlibet alternd vice, which de- 
fines the mode of prelenting fo far as to exclude the pofUbility of 
either party ever prefenting twice together. Again, in the fame 
book, p. 684, {h) the right claimed is to prefent four turns in every 
live turns, viz. “ ad prcfentandum ad candem ecclejiam quatuor primis 
tnrnis vel vicibus injimul concurrentibus, in quibuflibet qitinque turnis 
vcl vicibus proxime concurrentibus vacantibus^* Where advowfops are 
in coparcenary, the mode of prefenting may be regulated by agree- 
ment. Now the fair mode of regulating the right of prefentation 
between two coparceners, would be to give the firft of the two firft 
turns to one, and the firft of the two fecond turns to the other ; 
one taking the firft and fourth, and the other the fecond and third 
turns. Unlefs it clearly appear upon this record that fuch is not 
the mode in which the right of prefentation to the church in quef- 
tion is regulated, the Court will not prefume againft the Defendant 
Oakes, who has already loft one turn. 

Williams in reply obferved, that the plea had (hewn how the 
turns were to commence, by alleging that-Af. Oakes had prefented 
“ in her proper turn j” but that if that had not been the cafe, ftill 
the Court could not prefume any other mode of regulating the 
turns than that which the law impofes, viz. turn and turn^ begin- 
ning from the cldcft, until an agreement of a different nature was 
(hewn ; and that none fuch had been (hewn by the Defendant 
Oakes, OH whofe behalf it (Itould have been pleaded if it exifted. 

Lord Alva nley, Ch. J. The queftion in this quare impedit arifeft 
upon the third plea only, and upon that plea I am of opinion that 
the Plaintiff is entitled to judgment in favour of his denaurtor. 

The plea ftates that one itf. Oakes (under whom the Defendant 

(«) Ed, 1680, or p. 7 1 5 m tbe otiior edition. \ti) Ed, >t€8o* or 650 ia tilerMber cdltioa. 
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cUiins) in 1731 “ was feifed ef andUn one uiiiiiiy of the advow- 
fon of the fald church, toprefent to the faid church one turn in 
every two turns, in grofs byitfelf as of fee and right;” and it pro- 
ceeds to allege that the faid M. Oakes^ in the faid year, “ prefented to 
the faid church, being then vacant, in the proper turn of the faid 
M, Oakesy It then alleges that the next prcfentation was by John 
Wyrlcy^ Efq. (under whom the Plaintiff claims) “ in the proper 
turn of the faid John Wyrley'^ What are we to conclude from this 
ftatement, butthat thepredecefforsofthe prefcnt difputing'partieshad 
each a moiety of the advowfon, and thateach prefented in fuccef- 
fion, which prefentations are admitted to be “ in their proper turns.” 
Unlefs fome exprefs agreement, (hewing a different mode of pre- 
fentation, be brought before the Court, are we not to prefume that 
coutfe to have been purfued which the law points out, viz. that 
where one party prefents to the firfl: turn, he prefents to the third 
turn alfo. The mode in which the prefentations are alleged to 
have taken place, is evidence of the mode in which they ought to 
continue to take place ; and if there be any exifting agreement of 
^’different nature, it ought to have been pleaded. It is too late 
now to call upon the Court to prefume that the party who had the 
firftturn was to have the fourth, and the party who had the fecond 
turn was to have the third ; any regulation of that kind, arifing 
out of agreement between the parties, fliould have been dated on 
the record. The plea then proceeds to deduce the title of the 
Plaintiff and Defendant, and, to (hew that the Plaintiff has prefented 
to the two lad turns, averring, “whereby it then and there belonged, 
and (till belongs, to the faid C, Oakes to prefent a fit perfon to the 
faid Church.” But it does not appear whether the Plaintiff pre- 
fented to the faid turn by ufurpat»on,or by agreement between him 
and the perfon whofe turn it was to prefent; and on that point the 
plea is too loofe and uncertain. Suppofing the Plaintiff to have 
ufurped upon the Defendant, I do not with to give any opinion 
■ as to what operation that ufurpation would have had upon the 
turn now in difpute, though as^at prefent advifed, I think that in- 
afmuch as it was the Defendant’s fault for permitting fuch ufurpa- 
tion, he muft fuffer for his own negligence. It is not poflible to 
underdand this right of prefentation as alleged in the plea, to be 
any other than an alternate right; and it. is not (hewn whether the 
Defendant lodhis turn lad time by the ufutpation. of, the Plaintiff 

• or 



IN THE YEAR Ol? GEORGE ni. 

or by his own j The Defendant^ therefore, in this third 

-plea, has ihewjQ. no bar to the Plaintiff’s claim. 

Heathy ], I am of the fame opinion. 

Rooke^ J. I am of the fame opinion, on the ground that the 
Defendant’s plea is too vague and uncertain. 

Cbambre^], I have not much doubt on the principal point, 
for if the Elaintiff didufurp upon the Defendant, ftill I think we 
ihould hardly fay that the Defendant may now ufurp upon the 
Plaintiff T)y way of retaliation. It is not neceffary, however, to 
confider that point upon thcfe pleadings. The argument refpeding 
the right claimed upon the plea is ingenious, but not found j if 
^ny other than the ufiial mode of prefentation had been agreed 
upon by the parties, the Defendant fliould have pleaded that 
agreement. 

Judgment for the Plaintiff. 
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D'jmsday, Demandant, v. Sir Richard Hughes, Bart, and >wiotk. 
John Bedford, Tenants. 


Wk.t OF Right. The count was as follows: 

StiJ/eXf to wit. John Dumfdayy by W.C, his Attorney, demands 
againft Sir R./f. Bart, andy. 5 . 10 meffuages, 10 cottages, 30 barns, 
30 flables, 30 buthoufes, 20 gardens, 20 orchards, joo acres of 
meadow land, 500 acres ofpafture land, 500 acres of arable land, and 


In the eoeet 
of a writ of 
right it is not 
fufiiclenc to 
ilace that the 
lands def- 
cendedtofour 
ivomen, as 


200 acres of wood, with the appurtenances, in the fcveral parifhes 
of Fletchin^ and Worth, in the county of SuJfeXy as his right of in- s. without 

^ n 1 1 f T.r« i- • t t t fliewing how 

heritance, by writ of the lord the King of right; and thereupon he they were 
{dXxht thdX Shadrack Blundell^ late oiEaft Bergbolty in the county court wiu*** 
of Suffolk^ was feifed of the tenements aforefaid, with the appur- 
tenances in his demefne, as of fee and right, in the time the count 
of peace in the time of the Lord George the Second, late King of I right, unlefs 
Great Britain, to wit, within fixty years now laft paft, by taking 


the efplees thereof to the value, Ssfe. and died thereof feifed. And 
the faid John Dnmfday further fafth, that upon the death of the 
faid Sbadrack Blundell, the right to the faid tenements, with the 
appurtenances, defended and came to one Mary Bujhby (formerly 
Mary Blundell), ont Elizabeth Blundell, one Jane Dumfday (for- 
merly Jane Blundell), and one Hannah Gregory (formerly 
nah Blundell), as coufins and heirs of the faid Sbadrack Blundell; 
that is to fay, as nieces and co-heirft of one Jifbn BlundMlyVrho 

'*4 • ■ 
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1803. was foil and heir of 6 Bt y^n Bhndell^ ' vA \6 was fon and 
JDuM^rTr heir of one other yaim Blundell^ who was Ton and heir of 
Hushes, One Other Blttndc'ly which faid laft-mentioned John Blun- 

Md Another father allo’ of One Nicholas Blundell^ who was father 

of one Sbadrack Blundell^ who was father of the faid Shad- 
rack B'undtlly laft-above feifed of the faid pretnifes as aforefaid ; 
and from the faid Mary Bujbby^ Elizabeth Blundell^ Jone Dumf~ 
.day^ o^wA Siifannah Gregory^ the right to the faid tenements with 
the appurtenances tlefcended and came to the faitl Ma''y' Bvfiby^ 
yane Dumfday^ and Hannah Gregory^ as the furviving fitters and 
co-heirs of the faid Elizabeth Blundell^ and from the faid 
Mary Bujhby^ yane Dumfday^ and Hannah Gregory^ the right 
to the faid tenements with the appurtenances defcended and came 
to the faid Mary Bu/hby^ Hannah Gregory^ and the faid yohn 
■Dumfdoy the demandant, as furviving fitters, fon^ and co-heirs of 
the faid yane Dumfday ; and from the faid Mary Btijhby^ Hannah 
Gregory^ and the faid yohn Dum/day the demandant, the right to 
the faid tenements with the appurtenances defcended and came 
to the faid Hannah Gregory and'thc faid yohn Dumfday the demand- 
ant, as the only furviving fitter, nephew, and heirs of the faid 
Mary Bujhby^ihc the faid Mary Bujlby having died without iffue; 
and from the faid Idunnah Gregory^ and the faiti yohn Dumfday the 
‘ •demandant, the right to the faid tenements with the appurtenances 
defcended and came to the faid 'John Dunfday the now demand- 
ant, as nephew and heif of the faid I-Ja?inah Gregory^, who was the 
furviving coufin and heir of the faid Sbadrack Blundell^ laft al)ove 
feifed as aforefaid ; and that fiich is the, right of him the faid fobn 
the demandant, he offers, ?sfc. After fevcral imparlances 
the following abridgment of the Plaintiff’s demand was put in : — 
Stijex^ to wdt. yohn Dumfday^ by W. C. his attorney, demands 
agairjft Sir R. H. Bart, and j'’. B. 4 meffuages, 3 barns, 3 ftables, 
4 orchards, and i so acres of arable meadow pafture and wood 
land, with the gardens and appurtenances in the feveral pariflies of 
Fletching and Worthy in the courtty of Suffexy as his right of inhe- 
ritance, by writ of the lord the King of right ; And it is to be 
known that the faid yohn Dumfday y in the court of the King, here 
made his demand, in the faid writ, of 10 meflliages, 10 cottages, 
30 barns, 30 ftables, 30 outhoufes, 20 gardens, 20 orchards, 500 
acres of meadow land, 500 acres of pafture land, 500 acres of 
arable I&Qtl, and 200 acres of wood, wkh the appurtenances and 
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fiow aliridges tb the fud4 meShag^, 3 barbs, 3 fiables, 

4 orchards, bad ibp acres of arable taeadow pafture and wood land, 
with the gardens and appurtenances, To this there was a de- 
murrer, affigning for caufcs^ ** tliat it does not appear in or by thefaid 
count, how or in what manner the iiaAMary BuJbbyy.Elixahetb 
Blundell^Jant Dutnfday,, and Hann&b Gregory^ were the nieces and 
co-heirs of the faid John Blundtll in the faid count firft mentioned, 
and for that thefaid count is in other reipeifts defedive, infufficient, 
and informal.’’ 

Baytey^ Serjt. tnAipport of the demurrer, objeded, firft, that the 
count was defedive in notihewing how thefour perfonsnamed in the 
fpecial demurrer were nieces of John Blundell ; and, fecondly, that 
it was not competent to the demandant in this cafe to abridge his 
demand (a). On the firil point he was proceeding to obferve, that 
.defcents are either immediate, as from father to fon^ or mediate, as 
from uncle to nephew ; that in the latter cafe, where Ibme one 
perfon neceflarily intervenes between the anceftor and the heir, the 
demandant is bound to (late fuch intervening perfon, (Ince he might 
polllbly be fubjed to a difability which might prevent the defcent, as 
alienage, attainder, isfr. and cited CoUngwoodv. Pace, i Fir/r/. 415. 
when the Court called upon the demandant’s counf^ to fuppoxt 
the count. 

Bejl, Serjt. for the demandant, admitted, that the count could 
not be fupported, but applied for leave to amend, and cited Scot 
V. Perry, 3 Wilf, ao6. a Bl. 758. S. C. where an amendment 
was allowed ya formedon, and Tbeol. Dig. Hi. 8. c 28. yCai. 
where the fame was permitted in a writ of dower, and urged that 
it was the condant pradice to amend in common recoveries. 
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which were in fed: real adions. 


(a) In 14 H» 6. 3 4^. Bro, M* tit, 

Ahridgementf FL 1 2. J . fnid , ** that in 

: aU cafes where the writ U*d£ libiro unmento^ 
as in aflife, the writ is injuft'i dcjftijivit turn 
d€ tibm Un€ment 9 ; and^ in writ o 4 
dower the writ is rationabtUm dQttm quad 
ti €9ntingit de lihr^ t^nemintQ, of one 
her httlband'i 'liad in writ of right of 
ward, the writ is cvjhdimm terra ei bandit ; 
in thefe cafes, aad foch like, the demandant 
aiay abridge hk plaint or demand % and the 
aeafon k, that althoogh he abridges one acre 
of land, ftilliche writ is good dt i&ero me* 

Voi. m. 


memo I but in fracipe quod reddat^ where 
certain acres are tiemanded, there he cannot 
abridge, for then he would fklfify his own 
writ, and whertc the writ is ackno«vledg?d 
to he fa!fe in parti it ibslJ abate f;;r the 
whole and in aifUe de iibero tenemento, in 
J and B, the plain tiff cannot a bridge in 
J?, for then hts writ would be falfe/* For 
more concerning abridgements, fen Bro, 
Ab, tic* Abridgement 9 and Boeti on real 
ABiont, p. 296 i tlfo the flatiite si 8* 
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The Cmrt thotight thiu the firft «h|e£Uo»-# 
clearly good, for that the four peifima Oated to he n^^ and co> 
heirs of John BhtidcH^ might either be four daughters Of one btx»- 
ther or frftcr of or daughters of four fererat fifters of 

y 6 hn Bluttdell: aod^^ wifo refpedt to the amendmentt, they oblerved, 
that it was not of courfe to amend, hut that the demandant ought 
to make out a cafehy affidavit; fay i tig, that the tsafe Of dower 
could a’fibrd no authority in' a writ of right ; k being a maxim 
that three things are always favoured in law, life, liberty and 
dower. Tht Court therefore only granted a rule to ffiew caufe for 
an amendment. And on a fubfequent day that rule was difeharged, 
on account of the infufficiency of the affidavit^ and judgoieat was 
given “for the tenants. 


Turner v. Eyles. 

T HIS was an adion againfl: the Defendant, as warden of the 
i7«/, fucan efcape of a prifoncr in execution. The I'ccond 
count of the declaratioa in which the queftion arofe, Hated, that 
the Plaintiff, by ajudgmentof the Court of King’s Bench, had re- 
covered a certain debt, together with damages and cofts, againft one 
Ti Jobnfon^ whereof 67L parcel thereof was fatisfied j that the Plain- 
tiff for having execution ofthe refiduein Tr/W/yTerm, 42 G^e. 3. 
fued a ca. fa. oat of the faid Court upon the faid judgment, di- 
re£ledto the Sheriff of who took the faid T.f. in execu- 

tion, and detained him incuffody by virtue of the faid writ, until the 
faid T.y. afterwards, to wit, on, by virtue of an habeas corpus^ 
w’as brought before Sir Soulden jLnwrrwr, Knight, end then alleged 
that “thereupon the faid IT. J. was then and there committed by 
the faid Sir 5 . Lawrence^ to the cuftody of the marfhal of the 
Marjbalf a of our faid lord the King, there to remain at the fuit 
of the Plaintiff, tititi! he fliould have fatiafied the faid Plaintiff, the 
faid refidue of the laid debt, and damages in the faid writ of ca./a. 
mentioned as by the faid writ of btdfeas corpus^ and the faid com- 
mitment thereon now remaining in the faid Court more fully 
appears.” It then further Hated, thatthe marihal detained the i&id 
7*. y. in his quftody, chaiged with ihf fold at thf fuit of 

«v* allcaaiion (even if uiwecWforyj mull he piwBp3;4*UI(l, 

Plairiti^ 
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PlaiQ^fiy 

the Common Pleas, bi»ugh% J^^ Sk Jka €kambrf^ Knight, one 
of the ju^es of ettrJor4 the ^ing of the Be&ch,^^^a^ by him 
committed to the F/ee^, in execution, onrii he ihp^^ the 

rcfidue of the debt, -ahd datn»ge« in the faid ca. fa, mentioned, as 
by the faid w^rit of c#. fa. baheas eorpttSy and return thereof, and 
commitment thereon^ now remaimog in the faid Court of our faid 
lord the King more fully appears; and that hy means thereof the 
Defendant, being wtirdon of the i%v/, had the faid ST. in execu- 
tion for the refidue of the faid debt and damages, until he after- 
wards voluntarily fuSered him to efcape. 

At the trial of this carife before -Lord /ilmnky^ Ch. J. at the 
Wejlmhijkr fittings after laft Eajier term, the Plaintiff, in order to 
prove that part of the declaration which alleged that T. y, wa* 
committed to the cuflody of the marlhal, charged with the ca.fa^ 
called the marlhal of the King’s Bench, who produced the writ of 
habeas corpus^ with the commitment of Mr. juftice Aueereare in- 
dorfed thereon, hut dated that the writ was brought from his own 
office, not having been -filed of record in the Court of King*# 
Bench. Upon this it was objected that the commitment oould 
only be proved by evidence of a commitment, filed of record id 
the court to which the judge belonged by whom^he commitment 
was made ; and even if that were mot neceffary in all cafes, lliii 
that the Plaintiff, by the terms in which 4»e had srtleged the com- 
mitment in his declaration, had .tied himfelf up to fuch proof. 
Xord Aluanley being of this opinion, nonfuited the Plaintiff. 

A rule Wfi for fettingafide this uonfuit having been obtained 
on a'former day, 

Shepherd avA i?^,.Scrjt8. now niewedcaufe. Pirft, ecoramit- 
meni mu& be proved :by matter of record. The* Court ednnot 
take notice of a party being in cuftody, unlefs he appear tO be fo 
by the records of the -Court. In HMand y. four others, Cro, Eliss, 
605, the Plaintiff hrought an i^peal of murder againft the De-' 
fendaots'hy original, at the return of which the Defendants. ap- 
peared at the bar,“ wbeeci^n theTIaintiffhaVing difeovered a fault 
in the writ, would 'have -declared againft them itre^adid MareJ-^ 
chads ; hut-the Court iaid *** 4131 the appearance of the Defendants 
did not m&e x)xtm in etfffoM Marefih^^^ there he a Fecord 
j^rnd tottmUiUtr drtbatdb^ 4nd hatV 
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la t)ie c«fe of Wigkkmt a wUch was aa 

adioa agaioft the mar&al for aa efcape, the declaration aTcrred 
a commitment by Wiliiam VSta^le^ " as by the faid commitment 
may more at lai^e appear.** And upon fpecial demurrer, the de> 
claration was holden to be bad, for want of jChewing a commitment 
of record, the Court faying, ** be is not in point of law in the 
marihars cuftody until the commitment is entered of record.*’ It 
is true that in Wait v. Bri^s^ i Zd, Raym, 35. S. C. a Salk. 565. 
•the fame objection was over-ruled on general demurrer j but it 
may be obferved, that the objediion could not have prevailed, in 
'Wigbtman v. Mullens^ even upon fpecial demurrer, if the proof of 
a commitment not of record would have been fufBcient to fuf. 
tain the adion. The difference between a general and a fpecial de- 
murrer, only relates to the form of pleading. And whatever omif- 
tiions may have been made in the pleading, the fame proof is always 
• neceflary to maintain the adion, Thus, if an adion be brought upon 
•a judgment, and the plaintiff omit to iAi^prout patet per rccofdunif 
the Defendant can take no advantage of fuch omiffion, unlefa he 
demur fpecially ; yet the Plaintiff muft prove his judgment hy a 
copy of the record, in the fame manner as if it bad been alleged to 
he of record. In this cafe it was the duty of the Plaintiff to have 
completed the record before he brought his adion ; had he done 
fo, the record would have related back to the day on which the 
prifoner was committed by the judge. In the cafe of Kirk v. 
Frencby i EJp. N. P. Caf. 81. which was an adion for a mali- 
cious arrcft, the -Plaintiff, ‘in order to prove that the firft adion 
was at an end, produced .an order of a judge to flay proceedings ; 
and Lord Kenyon inclined to think the evidence infufiicient. Se- 
condly, the Plaintiff has rendered proof of a commitment of record 
ueceffary, by the averment which he has introduced. The diftinc- 
tion between immaterial and impertinent averments is now per- 
fiedly fettled. If the whole averment might be ftruck out without 
dcftroying the caufc of adion, the averment is impertinent, and 
need not be proved. But df the whole cannot be ftruck out, 
though a part of it need not have been ftated, the averment muft 
' be proved as laid. Admitting ^erefore, that a ammttitur not en- 
tered of record would have been fufficient to fupport the adion, 
-yet as it was ncceffary to allege a commitment of fome fort, and 
the Pluntiff has thought proper to aver -a comodtinent of record,- 
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lie is irot a: litjerty- to’ prove any other fpedcs of commitihent* 
This diftiniaion was aAed upon in Savage y. Smitb^ i ML uoi ; 
and Brijlowy. Wright ^ and was yiko^nized by 

Lawrenefp J. in Williamfon v. Atlinjmy it Eafi^ 452* 

Vaughan Axi^MayleyiStiQX^, (hewed caiife.' Firft, it was altogether 
unnecpdrary, iorthis cafe, to aver a commitment of record. There 
is a diftindioo between thofe cafes 'where the ‘Defendant being 
hlreadyMn the cuftpdy pf the marfhal, the Plaintiff afterwards 
obarges him in execution, and thofe where the Defendant being 
in execution at the PlaintifTs fiiit, is removed hy habeas corf us into 
the marlhal’s ouftody. In the former it is necefTary' to enter the 
commitment of record, but in the latter it is not. If the Defendant 
be already in the raarfhars cuflddy, it is necefTary that the jplain- 
tiff (hould do fome aft in order to drew his eleciion to charge him 
in execution, before he can maintain an adion againfl the marfhal 
for an efcape. The ncceffity of Tome adr being done to fliew the 
Plaintiff’s eledion in'fuch cafe was etlabllfhcd in Watfon v. Sutton^ 

: X Salh 272, and Fotterel v. Fbilby^ ^ Burr, 1841; and probably 
the cafe of Vl^tgbtmqn v. MuUens^ where it was holden necefTary on 
fpeciai demurrer, to add the prout paM per recordum^ was * 

cafe in which the party was in cuftody before he was charged in ex- 
ecution by the Plaintiff. But where thd Plaintiff has completed his 
execution before the Defendant is committed to the cuftody of the 
marfhal, there feems to be no reafoir why he (hould.be obliged to 
enter the commitment of record. The Defendant being legally in 
execution, the Plaintiff has a right to exped that' he will be fafely 
kept notwithftanding any removal by Tlfc Plaintiff 

is no party to xhe habeas corpus,, nor has he any notice of it j arid 
as bis eledion to take the Defendant in execution has been made 
previous to the removal of the Defendant by habeas corpus, it 
Teems to' be equally unneceffary and unrcafonable to require that 
he (hoiild entcr-the commitment of record. . 'Secondly, if it was 
not neceffary to aver the commitment to have been of record, 
.the averment of a commitment haS been fufficiently proved, for 
^hat part of the dedaration which ftates, that the commitment 
remained in the Court of King’s 'Bench, may be rejeded as 
furplufage. . In Peppin v. Solomons, 5 T. R. 496^ it was hcldj 
ibat ari averment, without Which the declaration would be per- 
fed, need iidt be proved. “Now it appears froni the cafe of 
•^0L.TII. Wate 
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Jfate v, Briggs i that Abe declara^pn in this cafa wotild hav« beeA 
perfed, if the averaiCQt that the commitment Temaiaed in the 
Court of King’s Beoph bad been -omitted^ for Cbc cpmimtawnt w 
only matter nf indiicetaent. The cafes cited do -not apply. With 
refpeft to the cafe in Ow. jE/ra. though the Defendant was at the 
•bar of the KingV Bench, it was not proved by any evidence, that 
he was cotnmitted to the cullody of the marfbal, and conle^neritly 
the Court could not take notice that he was in fueb cufidd-y. The 
contra^ ftated in Briflew w. Wngbtn being an entire thing, it was 
incumbent on the Plaintiff' to prove his contract as he . had laid in 
The cafe of Savage v. Smithy was an adlion by an informer againft 
a fheriff’s officer^for exaSing illegal fees upon a Ji>fa, j and as be 
averred that the^.^a. iflued upon a judgment prcviouHy deferibed 
in the declaration, he was bound to prove that judgment, rhougli 
he need not have ftated the judgement at all. 

. Lord. Alva K j;,EY, Cb.J. It was clearly neceffary to prove a com- 
mitment of T. Jobttfo'H to the cuftody of ^e marflial. Without an 
allegation of fpme legal commitment the declaration would have 
been badl and In order to maintain the adion that allegation mull: 
be proved. If then the whole averment refpeaing the commit- 
ment to the marftal, could not have been ftruck out of the decla- 
ration, the (^ueAion is. Whether it was not incumbent on the Plain- 
tiff, to prove the commitment as alleged ; that is to fay, not 
merely a commitment on paper indorfed by Mr. Juftice Lawrence^ 
hut a commitfuent repnalning of record in the Court of King’s 
Bench ? Let us iirfl: confider whether a commUmeot, not of record, 
would h^ been a good commitment, I do not underftand the 
diftin&ion which has been attempted as to the neceflity of enter- 
ing on record commitments on mt^ne procefs, and oot entering 
commitments in execution. It is true -that the report of Wigbt^ 
man v. does not Ibte that the 'commitinent was in exe^ 

cution, but only that Che party was committed by Sir IV. Cbappk 
at the fuit of the PlaitHilf, as by the faid commitment may more at 
large appear. There the<^rt was of 'opinion, thata comnutment 
not of record was no legal xommitmeRt, and that the Plaintiff 
might as well have alleged no commitment at all. It does not 
appear, to he material, whether the coinmitment were (m 
procefs, or in execution ; but that cafe ftrikes roe to he a;«jg^l«te 
authority, ibr faying, that the of a adopted 

■ M 
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by tbe court to which he belongs, is of no viiUdfly. As the courts 
do not fit in vacation, many things are done by the judges indivi- tJUTbIi 
dually ; but their afts, when recognized, become the afiks of the 
court : and I believe there is no inftance in which efiTed^ has been 
given to thofe a£ts in an adion at law, unlefs they have been pre- 
vioufly put upon the records of the court. The courfe of plead- 
ing affords the firoogeft proof of tins dodlriae, it being the con- 
fiant pradice to allege a commitment of record : and in the cafe 
of Wigbtman v. Mullens^ the declaration was holden bad upon 
fpecial demurrer for want of fuch an allegation. It is afked, who 
is to enter this commitment of record ? I fay the plaintiff is to 
enter it if he wants to avail himfelf of the commitment, and on fats 
application tfae Court of King's. Bench would coippel the marfiial 
to afiifi him in making this entry : for if the a£l of the fingle 
judge be a lawful adb, no doubt the Court will not only recognize 
that a£l, but do any thing in their power to make it effedual in 
fupport of any claims fought to be derived under It, by perfons 
entitled to make thofe claims. I am therefore of opinion, that tbs? 
allegation of the commitment would have been imperfed, if it had 
not been an allegation of a commitment now Of record. But even 
if fuch an allegation had not been neceffary, (though on this point 
I fpeak with great deference to thofe who are better fidlled ia the 
fcience of pleading than irtyfelf,) ftill I think the form of the alle- 
gation fuch as to have required poof of a commitment of record 4 
for the plaintiff having (fated a commitment of a p«ticuIar*kio4, 
wp not at liberty to prove a commitment of any other ^eciea, 
though the particular defeription might have been unneedfiary. The 
cafe of Savage v. Smitbt and the other cafes, proceed upon this 
principle, that where the whole of the allegation is unneceffary, 
there it may be ftruck out. 'With refped to ’the cafe o{>JViUiam/ott 
V. Allifon^^t knowledge of the Defendant was perfedly immaterial, 
and in cafe of a tort all thfe aggravation neeH not be proved. We 
.all 'know, that »if a party deriVe'hh right of adion againfi the 
debtor through a variety of deeds, xnfiead of charging him gene- 
*n»lly by virtue of dWere mfne afiignments, 'he mnft 'pove the 
deeds as fiated. So if a party Claiming unddr a'deWlfe, take upon 
'himfelf to ftate a dendfe by }nddntdfef,‘he muft prove his 'allegation 
tbou|;h a general averment of a demile would .have be^en fufi^dent. 
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Eor thefe reafons.l am of opinion^ that even on the fecotld ground 
the nonfuit ought to be fuftained. 

Hpath, J. . I «n of the fame opinion on both grounds. It is 
clear that an a£l;ioo. for an efcape. cannot . he maintained without a 
commitment; and the 6rft queftion is, .Whether it.be oecelTary that 
fuch commitment (bould be entered of record, or whether the fig- 
nature of a judge be fufficient ? For certain purpofes the fignaturc 
of the judge, is fufficient ; it is a warrant to the officer to' enter the 
commitnient of record- In the fame.manoer..if a judgment ,bc 
figned, it is fufficient for certain purpofes: but if an aiftion be 
brought upon that "judgment, the record muft be made up and 
produced. ' This affords ah anfwer tothe obferyations which have 
been made Tefpe&ing the pra£bice of the officer keeping the com- 
mitments. 'He keeps them until they are called for; but when 
called for he muft enter them. -With refpe(ft to the fecond point, 
as the commitment has been deferibed in a particular manner, in 
a neceffary and material averment, it muft, according to all the 
ca(« cited, be proved as it has been deferibed. 

Rook£, J. I am of the fame opinion upon both points. I am 
by ho means prepared,' however, to fay that it is neceffary in a de- 
claration of this fort to aver a commitment of record. It rather 
appears from feme cafts that^a commitment may be ftatedg;ene- 
rally. For if the commitment be ftated to be of record, it (hall 
not be tried by the record, but /rr ‘/mV, it being matter of fad not 
conclufive upon the party. This appears ixom Middleton v. Manu-^ 
topiors tf Sylvefteryi Sid, 2^6, and Vonny v. Jacoby i Sid. 220 . 
where it is fald, that if a commitment on record were conclufive, 
it would be-in the power bf any attorney to make an entry of .a 
commitment on record^ though the party- were, hot' in cuftody. 
The record therefore, not beiog conclufive, itv-does not appear to 
me to be neceffary to-ilate it in a declaration for.an- efcape ; but 
ftill, whether the commitment be fo ftated or not, . it mull he 
proved ‘by an entry of record „a8 ’appears 'from Rex v. Povey^ 
t Sid. zyj^ ft is as'DccCffary to make the record complete with 
refped toa commitment,^ with refped to an execatioh* Before 
the Plaintiff can maintain »ao »adion, he muft prove a complete 
title by fhewing, that the pafrty was-in the legal cuftody of the 
marlkal, which muft be by -a commitment of record. .It is aiked 

''-who' 
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%vho is to maWb the ent^ ? The anfwcr ii, Either the Plaintiff 
niuft do it hinjfeff, or if the marflial (hould refufe to permit him 
fo to'do, he nmft apply to the Court, who wouljl compel tll»r 
officer to permit him. Though the officer, is sallowed to*keM?p»the 
commitments’ for bis own ftcurity, he will not be allowed lb ’to 
keep them as to difeharge himfelf fif^m an afiinn of efcape. *,!£ 
locms to me- that both t'eafon and authority goncur in requiring, 
that the commitment ll^ould be entered of record. If, however, 
this be doubtful, Hill I am of opinion, on the fccond point, that 
the commitment ought to have been proved as laid. I cannot think 
that part of an averment can be conlidered as material, and the . 
other part as furplufage. As the Plaintiff in this cafe has taken 
upon himfelf to ftate a commitment of record, he was hound to 
prove a commitment of that defeription, and having failed to do 
fo, I think that the nonfuit was right. 

Gh AMBRE, J. I entirely agree with the reft of the Court, in 
the courfc of the argument, we have been led to confider the dif- 
tindion between that which is matter of inducement, and that which ' 
is tKe immediate caufc of adion. iBut the cafes upon that fubjed 
relate merely to the manner oftverring different inftru meats in the 
declaration ; and indeed the language of thofe cafes does not, 
appear to me to be very corred. But although tbq commitment, 
in this cafe, be matter of inducement, i^ cannot be faid to be imma- 
terial : it is as much the foundation of the adion as the ad of 
' « • 

efcape itfelf ; it is the firft Hone in' the adion. The cafes which 
.relate to the neceffity of proving particular averments, only diftin- 
guilh between that whiyh is material an^ that which is impertinent j 
but make no diHindion between that which is inducement and that 
which is the immediate caufe of a<^oa. It is aJfo faid m fome of 
the cafes, that wherfc matter of fad and matter of record are united 
in the declaration, theDefendaht may blend them upon a plea of, 
nil But do'tbofe cafes fay any thing refpediug the prool^? . 

!f a Pfout patet per recordam be not Rated; it is merely matter of 
fp/ecial demurrer ; but though if it be not Ipecially demurred to 
the declaration is gidod, Rill it muRbe proved. Suppofe an adion 
brought on a judgment, and pr«ut patet per recordum be omifwd ; 
there imuR« Ueveithelefs, be the fame proof given as if it byd ^en 
Rated* * Cin it be laid that a Defendant would UPt bp at liberty to 
defei^tbe matter of fad, 'and put. his defence upon the want of a 

VoL. lU. ^ record ? 
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record ? He might r^er liTue to the Uj^n'that defed, 
jToc there would be ho dthf^ of a6;ioa arihtfg from' jhe judgment, 
if^here were^no record pjf a judgmeht. now come to the ^uef- 
tioh, T^^ther k be* abfelutcly neceflary that *the amptitfitifr ihould 
be entered of record before legal evidence can be produced ? Se- 
veral authontiea have* been cited to iheiy that it is neceflary, and 
none have been cit^d to the contrary. No reafoh has bedp adduced 
to ihew that- there is any diftindihn between thisad of a judge out 
of court,, and any other order by a judge out of court; ' Now in 
ill cafes the ads of a (ingle judge out of court mull; be recognifed 
. by the Court in order to give them validity ; nor can they be con- 
fidered to be the ads of the Court until they be entered of record. 
Perhaps inftrufnepts of this fort, are not, dridly /peaking, records, 
but for the purpofe of the prefent argument they, may be fo con- 
fidered, and whenever circunaftances require that they Ihould bo 
legally proved, they muft appear to be filed of record. The cafe 
in Cro. Eliz. as well as that of Wigbtman Si » Mullens^ are decifive 
of this point; and before we get rid of thofe authorities, we muft 
be furnilhed with fotpe prinfiple of law upon which we may 
decide contrary to them. But thoilgh it be faid that the commit- 
ment is only the ad of a fingle judge, ftill it muft be remem- 
bered that his ad is the ad of the Court to which he belongs ; and 
indeed the writ of habeas corpus being returnable before the chief 
iufticc, unlcfs the fingle judge ad for the Court to which he 
belongs, and his ad be adopted 'by the Court, it would feem to be 
without any authority. On this part of the cafe, therefore, I am 
clearly of opinion that the nonfuit was well warranted. If it were 
neceftary to go further, I (hould fay that the*latter part of the aver- 
ment, which the Plaintiff* contends may be laid out of the cafe, 
is not capable of being feparated from the former part, or treated as 
an immaterial and diftind averment. .. It is a defeription of the in- 
ftfument of emnmitment, and muft bS confidered in the latne way 
as if it had been alleged in an earlier part of the fentence. The 
averment sftnountis to this, viz. that by a record of the Court of 
King*8 Bench,’ T. was committed to the cuftody pf the marihal. 
The latter worda being deferiptive of that which was a nece(/ary 
part of the caufe of adion, :^w esu we ya^ from that deferiptionf 
The cafes on this iUbjed are con^e^ to ^eferipdons of contrads, 
though it has fometimes beenfaid t^at a cpntrad kaii^irice^^;^ 

, ■ ^ in 
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in order t6^ dil^iaguipii calea of that f<^ dlthe^a.' Butman in* . ijteji. 
ftrument of commitme/n; i$ alfo an ontire thing.* Jin 
Smtb the Plalntiifl^HaviAg defcribed the Jieri faciat aa/oitftded on 4 
particular judgment, and having failed* in <f>roViog, the* judg* 
naent was nodfuited ; for^ the ^ri facias^ fo deferibed, was an 
entire thing. A 'fubftantial part of the inciiKcment to the adion 
having been alleged, and not proved, the* Plaintiff was prevented 
from recovering. That 'cafe has been cited with approbation in 
the King^s Bench^ and even fuppoting it^not to be neceffary that 
the commitment fhould be entered of record, I cannot diflinguifit 
that cafe from the prefent. It feems to me indeed, that no injury 
can arife to any one^from requiring that the commitment fhould be 
entered of record. The marfhal, in whofe poffefllion the inftru- 
ment remains, may put it on record if he ihall have occafion to 
make ufe of it, and if it fhould become ^eceffary for< any other 
perfon, fuch perfon, if the marfhal fhould refufe, may apply to the 
Court, who 'will compel their officer to dd what is right, and 
when the commitment is once entered of record, it refers to the 
time of the original order. This nonfuit therefore appears to me 
to have been perfcdly right. 

Rtilc difeharged. 


Smith and Another, Affignees of R. Dra«ke and Ebenezer 
Goddard vt Willi*amY5oddard. 

^ssvMPSiT. The firft count of the declaration dated, that the 
Defendant, before R. Drake and E. Goddard became bank- 
rupts, was indebted to the faid R. D. and E. G, foN money had 
and received to their ufe, and being -fo indebted promifed to pay. 

The fecond count dated, that after the bankruptcy of R. D. and 
E. G. the Defendant was indebted to the Plaintiffs, affignees, for 
money had and received to their ufe as fuch affignees, and being 
fo indebted promifed to pay. There was alfo a third count, on an 
account dated between thePlaIntiffs, as affignees, and the Defendant. 

The Defendant pleaded mn-affum^t, and gave a notice of f«t-off. 

ditor of the houfe, at hit requeft^ 558]. andafjer botbadtt ofbairitruptcy $1. more, TheafDgnces, under 
a joint comintfliooagtinft^f. and A broogbt an aiSKoo aitsioil^C to recover tbefe fiitot of money, and 
declared, firtf, for money bad md received to the ole of J, and B, before they becaiike bankrupts; fecond 
for money had o^hd receiv'ed to tktfriMvii ute, at aUtgnees of .^.and B. after ihe baokniptcy of J. and i?,, 
and thirds for an accoont iUted with them «f fuch affignees; helda that under this declaratioo the affiances 
were 6 n\y eotitled to recover the 5], paid after the bankruptcy of both ^artneri. Smk that if they had 
declared for money had and received to their ttfe» as affignees of Jl, they might have recovered one moiety of 
she 5 sBI* paU between the iwo afb of bankrupreys 

At 


yune 28th# 


J, and B 
being part- 
ners in trade, 
J, commit 
ted an adt ot 
bankrupcc), 
a few days 
after which 
B, alio com- 
mitted an adl 
of bankrupt, 
cy Between 
the two acts 
of bankrupt- 
cy a clerk cf 
ihe hcufepaid 
to C a ere. 



i^< 33 « itt th^Jriai 

■SMi^ %i»t^«iai!ed that M<i J^rakt-ii^ JS. i^^der^ 

and carried bfvhi^neft lifiartnerfiilp, that jE. h- conlmittcd aa *a<l of 

Goddard, bankftiptcy 6n iWlBlIt ^ B, pn'the iyth 
of the month in the fame year > that few “days' previous 
■ to the hrft a£t of bankruptcy^ a large fum of tfaDney was paid Into 
the houfe on ’account of the Defendant ; that between the 8th and 
17th oi February feveraf fums of iponey., amounting 10 558!. were 
paidtto the Defendant, 'by a clerk of the houfe, in cbnfequence of 
the former having infilled on fuch paymenf, there being evidence 
tb (hew that he was acquainted with the infolvent fituation of that 
houfe ; thaf on the 28th oi February 5!. mqre were paid to the 
Defendant; that up to. the lyth when R. D. became bankrupt, 
the balance of accounts between the partnerihip • and the Defen- 
dant continued fo be in-favour of the latter, and that the trade con- 
tinued to be Carried on by the bankrupts till the 'ijth of March. 
The Plaintiffs' were afllgnees under a joint, commiffion againft R. 
Brahe and E. Goddard. The jury found a verdidl-for the Plain- 
tiffs for 5631.' but liberty was referved to the Defendant to move 
that aiionfutt might be entered, if the Court Ihould be of opinion 
thc.the Plaintifl's were hot entitled to' fccover any thing, or that 
the vcrdl£t might be entered on fuch count, and for fuch funj as 
the Court Ihould think the Plaintiffs entiried to recover. 

Accbrdingly Serjt. obtained arule nifi upon tWo grounds ; 
ffrft, that neither of the counts in the declaration was fo framed as 
fo ehtide the PlS^ntiffs to recover, becaufe the money being paid to 
the Defcndaqr after the a<a of bankruptcy committed by E. God- 
Mrd:, but previous to that committed R-Drakcy the Defendant 
'^vas nctihdebted to the piFftneTs before their bankruptcy, as alleged 
in‘ the firft count { nor to ifthe afligneeis after the bankruptcy of 
, boih;' as allettd mthe'fecondcOunt,: fo R, Drake being folvent 
vvlieh the money- was paW^fo the Defendant j k was #noney re- 
ceived* by the Defendant to iho ufc of the Plaintifi^, as affignws of 
E. Goddard, ind to the of If. Secondly, that as the 

balance, when I?. Drake bicavex baidcrapt was in fevourjof the 
Defendant, the aiffignees could not recover on any demand prior 
to R.Drake\ bankruptcyafince the 5 Geo,'a.e. 30.^ 28. diredls the 
affignees to ffrike a balance when there have been mutual debts 
or credits, an‘d that balance miiff be taken at the time whea.lM^h 

* * J partners 
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]$anDer« become banKmgts/ flfnd that* at *all therefore, the 1805^ 

-Defendant reccivedthjt tiie bankruf^^* ‘ Sr i^- 

on ^isjiccouatibtfor^^he bankruptcy ; .*'^*'5*^* 

Jli^, Segt. noW mev^d caufe. The authority of the ^erk wfin. G0t> w»». 
paid the'money to the Defendant, havlag*beea derived froiin the 
partperlhip of and Drake^ and that partn€rnup< ,bayipg 

been diiTolved by the aft of bankruptcy cif the former, the money 
rnuft be cohfidered as having l^n paid without authority, and. 
ought thefZforti to be refunded. At all events, however, the Plain- 
tiffs are entitled to recover one moiety of the 558/. paid fubfequcnt 
to the barikru^cy oiE. Goddard^ as well as the 5/. paid after the 
bankruptcy of Drake. The ground upon which pue of two part- 
ners in trade is authorifed to difpofe of the partnerlhip effefts, is 
that of implied agency. Though one tenant in common of a per- 
fonal chattel be entitled to take' poffeffion of the whole, yet he 
cannot convey more than a moiety of the intcrcft } if therefore, 
one of two partners become bankrupt, as the partnerfhip is thCTcby 
diffolved (tf), no agency can any longer be implied j confcqncmly 
the folvcnt partner can difpofe of no more than his moiety of the 
property. Upon the bankruptcy of E. Goddard y therefore, a moiety 
of the partnerfoip property paffed to bis aflignees, who became 
tenants in common with the folvcnt partner. The affigoees, under 
ajoinr commiffion, are entitled to the joint and feparate property 
of both partners; they have no fpecific- chardfter aa afilignees of 
each partner, but if any property belonpng to onb of tbe parfoers 
has been made away with; they vyiirbe entitled tq fue for it as 
affignees, under a joint commiffion. Nothing mfrei is ined^^ 
to be ftiewn, than that the property^ them at the 

time the aftion was brought. Nor-ean ther«% fot-off under 
tlie ftatute in this cafe ; for the debt, upoia wfneh 
fue, arofe fubfeqtwnt to. the aft qf baoki^ of J?. Goddard^ 
whereas that which the Defendant olaimi^ ^as incurred paevioua 
to that event, if a fet*off w!i:rc’:aUowed fo foch dale, the effwi 
would ^ tO enatd*e one bankrupt,panner^ after an aft'of bank- 
ruptcy eomroittedbyAimfelf to, pay apwtttei^ip debt to a 
creditor, withtmt ibe poffibiniy of affignees obtafoiug rf|rifs| 
for to any adHqn In^ugbt by tbCraffi^^ a let-pff^^i^^ 



^ CASES IN TRINITY TERM 

1803 of the Hate /of accounts between the creditor %nd tlie two partners 

'"^ould be reforted to as equivalent to the whole demand. , 

•ltd AM'*!" Praed^ Serjt. <ontrd, ^ The 5 Geo. 2. c, 30. f. 28. direds, that 
^obdarp. ^hen there have been mutual debts or credit between the bank- 
rupt, and any other perfon, before the time of the bankruptcy, an 
account {hall be taken, and the balance only &all be paid. Thefe 
mutual cliums are not in the nature of fet-off ; but the balance 
only is the debt. !f then an account is to be taken up to the 
time of the ad of bankruptcy, the Plaintiffs in this cafe* are not 
entitled to recover any thing. For at the time when Drake \it- 
came bankrupt, the balance of accounts ftill remained in favour 
of the Defendant. It is true that the ftatute does not exprefsly 
dired up to what time the account (hall be taken, where feveral 
rpartners become bankrupt ; but in the cafe of a joint commiifion, 
the ad of bankruptcy by which the commiffion is fupported, and 
under which the aflignees are authorifed to fue, is not complete, 
until all the partners have become bankrupt. If the aflignees claim 
the money paid to the Defendant as a debt due to the eflate of 
Goddard and Drake^ they muft allow in account all Turns of money 
due from the eftate to the Defcndant. If on the other hand they 
claim one moiety of the money paid as due to the feparate eftate 
of E. Goddard^ and the other moiety as due to the feparate eftate 
of Drake^ they ought to have framed their declaration accordingly. 
Indeed, in fuch cafe the two demands could not be joined in the 
fameadion. Where two perfons have demands upon a third in 
feparate rights, they ought t6 fue feparately ; Graham v. Robertjoti^ 
2 T. R. 28a. Nor will it make any difference if both creditors be- 
come banarupt, and the fame aflignees be chofen for both. For 
wvhere ’two cornmifliohi iffu^ againft and B. and the fame 
perfons being chofen aflignees under both, brought an adion 
againft C. for debts due to the feparate eftates of e’ch ; it was 
holden that' fuch debts ought to have been made the fubjed of-dif- 
d\ndLi^otii\ Hancock Hayward^ 

Cur. adv. vuh. 

On this day the opinion of the Court Was delivered by 
. XonlAi.VANLEir, Ch. J. This is an adioh for money had and r^ 
celved, brought by the Plaintiffs as aflignees of two perfons in.part- 
nerlhip, and the money in difpute was paid by ibeperfon-wbo aded 
an derk inthepartnerfliipconoefns after an ad -of bankruptcy comf 

44 mitttd 
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mitted by one of the perfons, but before an afl^of bankruptcy com- 1803* 
mitted by the other. With refped to the 5/. paid after the bank- 
•ruptcy of both, the Plaintiffs are clearly entitled to a verdid for 
thatfum.; and the only queftion we have to decide is, Whether Gop»a»». 
the aflignees can recover the money in difputc under a count for 
money had and received to the ufe of the Plaintiffs, as aflignees of 
both parties ? Another queftion has been raifed in this cafe, which . 
it will be for us to decide, .fliould it be brought before the Court 
upon another occafi on. We are of opinion, that in this cafe it is not 
'poflible to contend with fuccefs, that the Plaintiffs ought to recover in 
the way in which they have declared. No doubt the Plaintiffs arc 
joint aflignees of both the partners, and as fuch they might have fued 
for money had and received to the ufe of each; and if there had 
been a count for money had and received to the ufe of the Plain- 
tiffs as aflignees of the partner vvho had committed an ad of 
bankruptcy at the time the money was paid, they might perhaps 
have recovered one moiety. On this, however, we do not mean 
to give an opinion. It is clear that after the bankruptcy of God- 
dard^ the clerk was the agent of fuch perfons as Ihould be chofen 
aflignees of his eftate, as well as of Drake, who was then abfent. 

But we think that upon the prefent declaration there is no pretence 
for faying that the Plaintiffs ought to recover. 

Per Curiam, Let a verdid be entered for $ 1 . 


Scott and Others, Aflignees of Berkley, a Bankrupt, t;. Pettit, 7*** 


/TROVER for goods. The caufe was tried before Lord Alvanley, 
■8’ Ch. J. at the Guildhall after laft Eafter Term, when 

, the following fads appeared in evidence : 


On the t6th 
of March 
iSg 2, $>oods 
were for- 


The goods in queftion had been ordered by the bankrupt who 
was a merchant in London, of MciSn. Wallers di Mancbejler, and addreflvd to 
were forwarded by them, direded to the Bankrupt at the Bull and 
Mouth Inn, on the 16th of March 1802. On the 23d of March jn 


quence of a previous order from him. On the 23d of the fame month, the goods were fent to the De- 
fendant’s h^^tife as the packer of the latter having given nodireflton at the,iiiK//and MeuibUn refpedl. 
ing ihcfe particular goods ; but having given a general order that all goods addr^fled to him (hould be 
fens to the Defendant ; Shaving no waretooafe rf own. On the nth of March A committed an 
of baokrupicy. When the goods arrived at the Defendant’s they were booked to the account of and 
the Defendant not knowing of bankruptcy, goods to arceriain the contents. On the 

31(1 of March the goods were claimed by ihc cnnfignfl^ and on the day after by the i?fliynees of An 
atgaittil whom a commiffion had been ti^km out. Held that the 'tronjitus of the goods was at an 
fod when tiey arrived at the ^Defendants hoiffe ; and conrequcnily, that the Plaintiffs, as iheaffigneea 
were cniulcd to recover them in an a£lion of trover. 


the 
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the goods were fent from the and Moutb Inn to the Defend- 
ant’s houfef who was a packer, yot in confequence of any orders 
refpcSing thofe particular goods, but in confequence of a general 
order from the bankrupt to fend all goods dire^ed to him to the 
Defendant’s houfe. On the nth of the bankrupt, who 

lived in lodgings and had no warehoufe of his own, abfeonded, 
leaving no clerk to accept goods or orders for him. On the ar- 
rival of the goods at the Defendant’s houfe, they were booked for 
the account of the bankrupt ; and the Defendant not knowing 
that the bankrupt had then abfeonded, and not having any direc- 
tions from him refpedting the goods, caufed them to be unpacked 
with a view to afeertain of what they confided. On tl^e 31ft of 
Mareby Meffrs. Wallers having learned the fituatloa of the bank- 
rupt’s affairs, claimed the goods from the D*efcndant, and on the 
day after they were demanded by the alfignecs. The Defendant 
being indemnified by Meffrs. WaUerSy refufed to deliver the goods 
to the Plaintiffs. The jury -found a verdict for the Plaintiffs, but 
liberty was referved to the Defendant to move for a new trial, or 
tiiat a nonfuit might be entered. 

Bejly Serjt. having accordingly obtained a rule nifi on a former 
day, was now called upon to fupport his rule. When this rule 
was obtained, two grounds were fuggefled, ift, thatas the goods 
were not fent from Mancbejler till after the bankruptcy of Berk- 
lejfy his bankruptcy might be deemed a revocation of the previous 
order, and confequenlly, that no right verted in the Plaintiffs. 
[This point he now abandoned, faying, that though fuggerted 
by the Lord Chief Juftice before whom the cafe was tried, yet 
he felt it too late, after the many <lecided cafes in which a fimilar 
circumftance had occiwred, without effeding any alteration in the 
right of the affignees of the bankrupt to claim goods on their arrival, 
to make tlrisohjedion, however defirable it might be toeftablifh a dif- 
ferent rule from that which had hitherto prevailed], adly, That the 
tranjitus of the goods was not at an end when they were demanded 
by Meffrs. Wallers. Before the right to flop in tranjitn can be de- 
feated, it muft appear that the goods have conae to the poffeflioa of 
the vendee. It is true, that vci Ellis v. Hunt, 3 T.R. 464, where the 
Jranfitus was holden to be at an end, the affignees of the vendee had 
not taken adual poffcfijgp, but the meffenger under the commiffion 
liad dpne an ad which was equivalent to taking .poffeffion, by put- 

a ting 



IN THE FORTY-THIRD YEAR OF GEORGE III. . 471 

ling hia mark upon tliem. In Hunter v. Beak^ cited in the above 1803. 
cafe, it was determined, that the vendor had a right to flop goods 
which remained in the cuftody of the carrier, though the vendee Othen 
having received notice of their arrival, had given orders to the -Prtt-it. 
'Carrier refpedting the difpofal of them, ^nd though the earrier 
himfelf had done fome ads towards cai*rying thofe orders into exe- 
cution. So in Hunt v. Ward^ alfo cited in Ellis v. Hunt^ where 
goods had been fent by orders from the vendee to a packer, the 
latter was ’ confidered as a middle man between the vendor and 
vendee. Though a packer be the agent of a vendee, yet he is not . 
fuch an agent as can receive the goods into the ftock of the vendee, 
in the cafe of Hodgfon v. Loy^ 7 T.R, 440, where goods remained 
in the hands of a wharfinger, it was held that the right to ftop in 
tranfUu continued, though the wharfinger had general diredions 
from the vendee to forward fuch goods as Ihould be received on 
his account to . a particular perfon. Both a wharfinger and a packer 
receive goods for the mere purpofe of forwarding them 'to their 
ultimate deftinaticn ; and therefore while they remain with them 
the tranfitus is not at an end. 

Shepherd and Baylcy^ Serjts. contra^ were ftopped'by the Court. 

Lord Alvanley, Ch. J. At the trial I could not help forming 
a wiflt, that the queftion, how far the bankruptcy of Barclay had 
operated as a countermand of bis previous orders to Meflrs. Wallers^ 
iliould be confidered by the Court. But on looking into tlie cafes, 

I find that queftion to be completely clofed in Wejlmmjler Hall, 
and that we therefore are bound to fiold that, though a bankrupt 
has altogether ceafed to be a trader, yet that his warehotffe con- 
tinues open for the purpofe of receiving goods j and that the 
allignees have a right to take pofleffion of every thing that may 
come into their hands without paying a fingle farthing, even 
though the oonfignors trf' the goods ?re not entitled to come in 
under the commi/Tion, In Ell'ts v. Hunt, Lord Kenyon fays, that 
it never had been decided, that bankruptcy was of itfelf a counter- 
mand of an order j and in Bohtlingi v. IngUs, 3 Eqfi, 38 1, the goods 
in queftion were not delivered on board the fliip which was to . 
bring them from RuJta>io the confignee in London, until ^fter the 
confignee had committed an a^l of bankruptcy. No doubt. 

Therefore, for the purpofe of receiving goods, the afllgnees ftand in 
the place of the bankrupt. The next queftion is. Whether, under 
Voi.. in. 6 E the 
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.1803. the clrcumftarices of this cafe, the delivery of th6 goods to the 

-^s 7 ot/ packer^is to be coafidered as a delivery to the bankrupt ? Un- 
and Others, fJouhtedly there are cafes in which packers and wharfingers :are to 
PiTTiT. be confidered as middle men; but there may always befoaquef- 
tion, Whether in the particular cafe tliey are to be^fo confidered 
or not ? Such was the queftion in Rkbardfm v. Qofs {a), arid 
in Mills V. Ball (^). In the laft of thofe cafes, we held the 
wharfinger, at £xeter, Xo be merely a middle man ; forJth''ugh he 
paid the freight and charges up to that place, yet hewasJnotautho- 
fifed to impeach them'or meddle with them, but was only one of 
the hands by which the goods were to be forwarded to North Ta’W’‘ 
ton^ the place of their ultimate deftination. In the cafe of Ri- 
chardfon v, Gofs (c), it was not neceffary for us to decide, whether 
the wharfinger was amiddle man or not, for the cafe was decided on 
the ground, that the confignee of the goods had countermanded 
his order ; but my brother Cbarnbrt intimated in his opinion, and 
I perfe£IIy agreed with him at the time, that if a man be in the 
habit of ufmg the warehoufe of the wharfinger as his own, and 
make that the repofitory of his goods, the tranfitus will be at an 
end when the goods arrive at fuch warehoufe. I take the cafe of 
the packer,, cited in Ellis vMunt^ to amount to no more than this ; 
that ifa man living at a diftance, or living abroad, order goods to 
;be fent to A. B. his packer, in order that A. B. may hand them on 
to him ; in fuch cafe A. B, is a mere middle inan with refpedl to 
the right of Hopping tranfitu. And in lj:eds v. Wright (^), we 
held that the goods, though remaining in the packer’s euftody, had 
arrived at the end of their journey j for the packer in that cafe, 
was not merely a middle man. In this cafe it feems to me impof- 
fible to raife a doubt, whether the tranfitus was at an end or not ; 
tor if the bankrupt had no warehoufe to receive the goods, but 
that of the packer, the trchfitus could be at an end, if it did 

not end there. Under all the drcumftances of the cafe, 1 am clearly 
of opinion, that the confignees were not entitled to confider the de- 
fendant in the light of a mere packer, and to ftop the goods in his 
cuHody. ^ 

Heath, J. It is much to be lamented, that goods configned 
to a bankrupt which arrive after the a£fc of bankruptcy, as in this 
oafe, Ihpuld ever be confidered as part of the bankrupt’s efieds. 
(«) p. 119. (^) vol. 2. p. 457. (0 119. \d^ Anu,'g.ya, 

a The 
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The hardfliip to which thitf’i’ulc of la\v had given rife, in particular 
cafes, was the occafion of introducing the dot^rine of ftoppage in 
tranJHu. The very expreflion “ ftoppage in tranfitUy' ex vi ter- 
mini implies that there muftbe a |ilace of ultimate delivery of the 
goods. If the bankrupt, in this cafe, had poflelTed a warehoufe of 
his own, and the rpacker had merely taken them as a middle man, 
the confignors might have flopped them. But here there being no 
other place of delivery than the warehoufe of the packer, the goods, 
when arrived there, had coine to .their laft place of deliveryj and 
confequently were no longer liable to the right of ftoppage in 
tranfitu. 

Rooke, J. I am of the fame opinion. I exceedingly regret 
that fuch a rule of law fhould have; been adopted, as that which 
vefts in the affignees of a bankrupt the property in goqda which 
arrive after the bankruptcy ; for it appears to me to bc produ<3tive 
of very great hardlhips. But the cafes are too declfive ypon the 
fubjed for the Court now to adopt a eoatrary dO(£):rioc. in all 
the cafes where the confignor has been allowed to flop the goods, 
in thccuflody of the packer, there has been a place of ulterior deli- 
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very in view. In the prefent inflance, there was no place of deli- 
very but the warehoufe of the packer. The delivery therefore to 
the packer, was equivalent to a delivery to the bankrypt himfelf. 

CHitMBRE, J. lam entirely of the fante opinion. If the 
warehoufe of the packer were not to be confldered as the plf qe pf 
delivery to the barikrupt in this cafe,* there could be no place of 
delivery at all ; for the bankrupt had.no other opportunity pf receiv- 
ing goods, but by the hands of the Defendant. However hard the 
law may in general be thought, which vefts the prpperty in goods 
which arrive after an afl: of bankruptcy in the aflignqes of the 
bankrupt, it would, be 'ftill more hard in the prefent ioftance, if 
the creditors were not permitted to reforl to the .property in the 
hands, of the Defendant, fince 'he could have no flock in his own 


pofleflion. The creditors of a trader generally know whether he 
has goods in his poffcirion, and truft him accordingly ; and the 
creditors of this bankrupt probably knew that he confldered the 
warehoufe of his packer as his own, and that the goods were con- 
iigned to him there. In thofe cafes, where the of the 
goods has not been confldered as at an end, the goods have only 
remained with the packer 'for the purpofe of being forwarded to 

the 
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Policy on 
fruit from 
Qadix to 
London t with 
the ttfuftl mt- 
morandum. 
]n the courfe 
of the voyage 
the fruit was 
fo much da- 
magedbyfea- 
water, that it 
became rot- 
ten, and 
flunk; and 
on the (hip’s 
arrival at an 
intermediate 
port, into 
which (he 
was driven, 
the govern* 
inent of the 
place prohi- 
bited the 
landing of 
the cargo. 
The (hip alfo 
being too 
much da- 
maged to 
proceed on 
the voyage, 
was fold, and 
the cargo 
nece(rarily 
thrown over- 
board. Held 
that the af- 
fured were 
entitled to 
recover for a 
total lofs. 
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the fame ulterior ^eftination. ' Ta this cafe there was no ulterior 
<deftinatton, the tranfitus was at an end. 

Rule difebarged. 


Dyson and Others v. Rowcroft. 

rpnis was an adion on a policy of infurance, which came on to 
be tried before Lord Alvanley^ Ch. J. at the fittings after laft 
Hilary Term, when the jury found a verdid for the Plaintiffs for 
225I. fnbjed to the opinion of the Court on the following cafe. 

On the 28th of Marcb^ 1802, the Plaintiffs effeded a policy of 
infurance oh fruit at and from Cadiz to London^ upon the fhip Tar- 
tafy and the Defendant fubferibed the policy for 225/. The policy 
contained the ufual memorandum, that corn, fifh, fait, fruit, Hour, 
and feed; were warranted free from average, uulcfs general, or the 
(hip fhould he ftranded. The Plaintiffs were ihterefted in the fruit 
to the amount of the fum infured. The T'artar failed upon the 
voyage infured, with the fruit on board, on the 15th of February y 
1802, but having met with tempeihious weather and contrary 
winds, was forced to pul into Palmay and afterwards into Santa 
Cruzy where, flic arrived on the 3d of May. In the courfe of this 
voyage, the fruit received fuch damage from the fea-water, that on 
its arrival at Santa Cruzy it’ was rotten, and flunk to fo great a 
degree, that the government there prohibited the landing it, and it 
was therefore thrown overboard. The flitp was alfo fo much da- 
maged in the courfe of the voyage, as to be unable to proceed upon 
the voyage, and was neceffarily fold. The queftion for the opinion 
of the Court was, Whether the Plaintiffs were entitled to recover ? 

Bejly Serjt. for the Plaintiffs. The cargo, in this cafe, having 
been fo entirely deftroyed through fea-damage, as to render it nc- 
ceffary that it fhould be thrown overboard, the Plaintiffs are en- 
titled to claim for a total lofs. The memorandum in the policy, 
which declares that fruit fhall be free froin average, unlefs the Ihip 
be ftranded, applies only to cafes where the commodity fuffers de- 
terioration ; but where the whole value of the commodity is dc- 
fifoyed, by any of the perils infured againft, the lols is total in its 

9 nature. 
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nature, and confequently not withjn the memoranduni. In this 1S03. 
cafe, not only was the cargo deitroycd, but the ftiip itidf was fold, 
in confequence of the damiage 'Liilained at fea; which circum- and Omcrs, 
ftahces diftingulfli the prefcnt cale from tint of Corking v. Frafer^ Rowc-RorT. 
Park. 1 14.; for as the cafe there Rates that the (hip did not pro- 
ceed to Figara, the place of her deftination, it may be inferred 
that flie was able to proceed ; and indeed it does not appear 
that there was any thing to prevent the cargo being carried to the 
port ofiilifcharge. In M} Andrews v. Vaughan^ Park. 1 1 5, where, 
after capture arid rc- capture, a cargo of fruit was brought to the 
port of deftination, but had fuftained damage to the amount of 
80 f>er catt.y Lord Kenyon f;u<J, that to entitle the alfured to reco- 
ver, either the voyage mutt be loft, or the cargo wholly and adually 
deftroyed. Now I'.erc, if it be contended that the cargo was not 
wholly and adtually deftroyed, by a peril infured againft, ftill the 
voyage was loft: Indeed Lord Kenyon^ in the cafe of Burnett v. 

Kcnfington, jT.R. 222, ohferves, that he cannot fubferibe to the 
dWum of Lord Mansjield in Cocking v. Frafer^ that it the com- 
modity fpecifically remain, tlie underwriter is dlfcharged. 

Pjaylcy., Serjt. for the Defendant. The object: of the memoran- 
dum was to exempt the underwriters from particular average, 
unlefs the fliip be ftranded ; hut if a ftranding take place, they are 
as much liable to particular average as if the memorandum had not 
been introduced, and the obfcrvation of Lord Kenyon.^ in Burnett 
V. Kenfingion^ upon the cafe of C.cking v. Frafer, is founded upon 
that diftindlion ; for if the (hip be ftranded, the underwriters are 
equally liable, whether the cargo remain in (pecle or not. The 
diftindtlon therefore, between a total and a partial lofs, as taken in 
Cocking V. Frafer^ remains unimpeached ; if t!ie thing infured he 
abfolutely deftroyed, it is a total lofs ; but If it (pecifically remain, 
though of no value, it is an average lofs. Though it might be 
neceftary in the prefent cafe, to throw the cargo overboard, it docs 
not appear that fueh neceftity arofe from any of the perils Infured 
againft. When the (hip arrived •ax. Santa Cruz^ the cargo was in 
^xiftence, and thea«ft of the crew in throwing it overboard, cannot 
vary the refpedive rights of the affured and the underwriter. In 
Cocking V. Frafer^ though the (Irip did not proceed to her place of 
deftination, and the cargo wasfo much damaged as to be rendered 
VoL.III, 6F of 
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€f no value in the middle of the voyage, ftill the aflured were ftot 
allowed to recover. That cafej therefore, ia decifive of the prefent. 

Lord Alvanley, Ch. J. If I underftand the policy as rc- 
ftrained by the memorandum, the underwriter agrees,- that all 
commodities fliall arrive fafe at the port of deftiftation, notwith- 
Aariding the perils infured agatnil; but that he will not he liable 
to pay for any partial lofs on filhj or the other articles contained 
in the memorandum, becaufe thofe commodities being liable to 
deterioration from many circumAances independent of jhe pe- 
ril infured againA, he would continually be haralTed with claims 
for partial lofs alleged to have arifen from the perils mentioned 
in the policy. Unlefs therefore the confequence of the da- 
mage fuAained be the total lofs of the commodity, the under- 
writer does not agree to be anfwerable ; but if the commodity be 
totally loA to the aflured, he undertakes to pay. If this be not the 
meaning ■ of the memorandum, it is badly exprefled ; and the un- 
derwriters would have done better if they had faid, that they would 
not be anfwerable unlefs the commodities enumerated adually 
went to the bottom. The queAion is, What is a total lofs ? 1 ad- 
xnit that the circumAances of cafes like the prefent are generally 
fufpicious. If the voyage be protradted, deterioration neceflarily 
takes place; and it becomes the intereflof the captain and mariners 
to turn the injury into a total lofs. But this is matter for the con- 
I'lderation of the jury. We ought, indeed, to look at the cafe with 
fome fufpicion, where there is fo much temptation to throw the 
(jargo overboard. But here it is found that the neceflity of fo 
doing arofe from fea-water {hipped during tlie courfe of the 
voyage; and that the commodity was in fuch a Aate that it could 
not be fuflfered to remain on board confiftently with the health of 
the crew. In confequence of this neceflity, therefore, the com- 
modity was annihilated, by being thrown overboard. Had it not 
been fo annihilated, it would have been annihilated by putrefac- 
tion : and is it not as much loA to the aflured by being thrown 
overboard, as if tbe captain had waited until it had arrived at com- 
plete putrefa£lion ? The cafe* of Coding v. Frafer was the only 
thing which raifed any doubt in my mind ; and k is certainly a 
very Arong cafe. But the authority of that cafe is much Axaken 
by the obfemtion of Lord Kenyon upon it, in Burnett v. Kenjingy- 

9 tou^ 
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Un. I fufpeA that the words “ of no valuci’^ applied to the cargo in 
the cafe of Cocking v. Frafer^ix^ fi^ewhat too large, and that the 
fad was not that the cargo was in fuch a fituation as to make it 
itnpoilible tp preferve it, but that it was fo much damaged as to. be 
no longer valuable to the owners, becaufe it was not worth carry- 
ing to the port of deftination. Lord Kenyon ^ fpeaking of Cocking 
V. Frafer^ fays, that he cannot fubfenbe to the opinion there giyen, 
that “ if the commodity fpecifically remain, the underwriter is 
tiifeharged” (tf) : I think rayfelf therefore at liberty to confider the 
cafe of Cocking v. Frafer^ as fomething Icfs ftrong than it appears 
lobe. The queftion then is, Whether the lofs which ha^iap- 
pened.be not as much a total lofs as if the waves had carried the 
cargo overboard, or as if it had been dire&ly prevented from arriy- 
ing at the port of deftination, by fome of the perils infured againft? 
I never have underftood that the underwriters infure fifli agiinfi: 
no perils which do not end in a total annihilation of the cdtnmd- 
riity. When the lofs arifes from capture, the commodity remaids 
in exiftence in the hands of the enemy; and yet this lofs is as 
much within the policy as a lofs aridng from tl;ie Wreck of the ihip, 
1 muft now take it, that the circumftances under which the cargo 
in this cafe ftood, were fuch that fea-dainage had fo operated as td 
make it impoflible for the captain to keep it any longer on board. 
Whether the caufc of the lofs were direct or indirefl, it produced 
a total annihilation of the commodity. 

Heath, J. On looking over this cafe, it appears to me, that 
it is not fo ftrongly ftated on the part of the aflTured as the faifts 
would have warranted j for it is not faid that the cargo was ne- 
ceflarily thrown overboard. Now it is clear that it was neceiTary 
the fliip fhould be repaired, and that the Portuguefe govern- 
ment would not fufFer it to be landed j yet the ftiip could not be • 
repaired unlefs the cargo was removed. The evidence, therefore, 
appears to me to warrant the conclufion that the cargo was necef- 
farily thrown overboard. On this ground I have no difficulty in 
concurring in opinion with my Lord, that the cafe does not fall 
within the exception of the memorandum, and is not governed b^ 
the cafe of Cocking v. Frafcr. Had we thought it the fame in eir- 
cumftances as Cocking v. Frafer^ it would have been neceiTary 

Ste MarJ/mllf f, ti(4. 
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1 863. for tis to cohfider how far that cafe has been iippeacbed by the fub- 
dTsukT* fequent obfervations of Lord Kenyon in Burnett v. Kenjington. 
and <^hsr», RooKE, J. Wc mufl now take it from the fadls Rated in this 
Rowcaorr. deteriorated as to make it neceflary that 

it Ihould be thrown overboard. The lofs therefore was total ; the 
voyage was defeated, the Ihip was unable to proceed, and the go- 
vernment of the ifland would not fuffer the cargo to be landed. 
.The injury was occafioned by tempeRuous weather ; the loft was 
total, and therefore I think the Plaintiff entitled to recoverr' 
Chambre, J. The cafe is not Rated fo Rrongly as the evi- 
.dcnce feems to warrant. It is faid that the cargo Runk fo much 
that the government of the country prohibited its being linded ; 
but it might have been Rated that it vvas inconfiftent with the 
health of the crew that it Ihould remain on board, or that it was ne- 
peffarily thrown overboard. The fliip is expreffed to have been 
. ^o much damaged that flie could not proceed, but was fold; now 
this muR certainly have made a complete end of the voyage. We do 
not con.Rrue fpecial cafes fo Rriftly as we do fpecial verdidts ; on the 
whole, iberefore, h feems to me that the lofs w'as total ; and though 
the cargo might be faid t® exiR in fpecie, yet in value it did not 
exiR at all. If that be fo, the inference of law is plain. What is 
it againR which the underwriters proteft themfelves, by the me- 
morandum ? againR partial damage. For what reafon ? becaufe as 
the commodities enumerated are pcrifhahle in their nature, it 
might be impofiible to afcertain, with exatRnefs, what part of the 
lofs arofe from the nature of the commodity, and what from fea- 
damage. , If ever there was a cafe of total lofs, it certainly is the 
prefent. 

' Lord Alvanlev, Ch. J. then obferved, that the Court con- 
fidered the cafe, as Rating, that the cargo was neccRarily thrown 
overboard. 


Judgment for the Plaintiff 
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was an adtion for money had and received, which came* 
on to be tried before Lord Alvanky^ Ch. J. at the fuiings 
after lafl Term, when the jury found a vcrdiiS: for the 

Plaintiffs, damages loo/. fubjeQ: to the opinion of the Court on 
the following cafe : 

On the 29th of O£iober 1800, the Defendants, being part- 
owMiers of the Ihip Manchejler^ on behalf of thcmfelvcs and the 
other owners, effedied a policy of infurance on the freight of the 


vf.havlnfj cf- 
/cd'.ed one 
lolicyoft Ihif» 
and another 
on freighr, 
and the (hip 
having beoit 
detained by 
embargo in 
he 

abandoned 
the Ihip to 
rhe under- 
writers on 


faid /hip, at and from Sl.Petetjhurgb to the fliip’s port of difeharge, 
between Peterhead and the Downs^ with liberty to the affured to «nderwriter0 
value the fame ; but no valuation was at any time made, nor was at the rtm’e 
any other infurance effeded on the freight. The policy was for in* 

500/. and the Plaintiffs’ teftator fubferibed it for 100/. The Defcn- ‘theTnder°*^ 
dants had previoufly infured the fliip fo; 3000/. at which fum Ihe ^ 

was valued in the policies at and from Hull to Peterjburgbt and at for them, 
and from thence back to any port between the Frtlb of Forth and vour 
the Downs. The fhip failed from Hull^ and arrived at St. Pet erf ~ 
burgh in fafety, and having engaged a full cargo; upon freight, for brought*** 
the voyage from thence to LTw//, had taken in or received on board ho®* the 
nearly the whole thereof, when /he was detained by the Ruffian wafon hoard 
embargo, and the cargo taken out. On the 23d i8or, rJe'dete”***^ 

the Defendants abandoned to the underwriters on the /hip, all 
their right and interell in the policies on tbi; /hip ; and on the flight 
iith March i8qi, they abandoned to the Plaintiffs’ teftator, and which^frt. 
the other underwriters on the freight, all their right and tide to t^hs^in 
fuch freight. Thefe abandonments were accepted by the under- 
writers, and adjuftments were figned on the policies. That upon 
the /hip was as follows: — Adjuffed a total lofs of 100/. per cent. «hey wc-rccn- 
on this policy, and hereby order Richard Terry and Son (the cover ihc 
** Defendants) to debit our accounts for our refpeiftive fubferiptions recJve/by 
“ at that rate, which we agree to pay’ in good bills on Ijondon^ not 
“ exceeding two months’ date from the ift day of April rgoi ; 

^ the within-mentioned /hip having been arrefted and detained in 
^ Ruffiot by order of the Ruffian government ; the affured hereby 
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“ undertakinpjUpon the payment of fuch lofs, to amgn over all their 
“ right and intereft in this policy to Sir Chrijlopber Sykes^ Bart< 
“ and Robert C. Broadley^ Efquirey in fuch manner as the com- 
“ mittee for adjulling this lofs may direfl. 23d February ^ i8oit'^ 
THic adjuftment upon the freight was as follows: — Adjufted a 
“lofs of 100/. per cent, payable in one month, the affured 
“ agreeing to affign over all their right and title to all future be- 
“ nefit that may accrue hereafter, except as infurers therein. ./>»- 
“ nth March 1 80 1, 190/. per cent ^ . On the payment of 
the bills given by the underwriters, upon the policies on the (hip, 
the Defendants received from the committee of underwriters on 
the fliip, at Hull^ the following letter or authority : “ Meflrs. 

“ Richard Terry and Son, Hull^ 9th June 1801. On behalf of 
“ the underwriters on the following (hips (mentioning feveral, 
“ and including the Mancbejler)^ we requeft you will give orders 
** to your correfpondents at Riga and Feterjburgb^ to aft for our 
“ intereft in the beft manner in their power, and in all refpefts as 
“ they would have afted for your intereft, had no change of pro- 
“ perty taken place; you will pleafe alfo to accept any bills which 
“ may be drawn for the out-fit of the (hips, or any other neceflary 
“ charges, infuring the amount of the faid charges, and we will be 
“ anfwerable to you for the fame. We are, &c.” The Defen- 
dants afted as agents for' the underwriters on the (hip, and paid 
the feveral fums of money under-mentioned, on account of the 
faid (Itip, viz. 0 

Expences at Cro/T/fiid’If,. - - - >Cic6i()o 

Elftneur^ - . . - - - *5 37 

Hull, - - - - - - - 6142J 

Primage and Buoyage, ' - - - - 8167I 

Portage Bill, - - - - - 207 12 io| 

Travelling expences for crew in Rujia, - 62 100 

Brokerage bills on London, - - - 060 

Infurance on 125/. expences, - “ “ 3 4 9 

Dock dues, - - - "*750 

19 oi 

The embargo on the velTels detained in the ports of R^a being 
taken off, the faid (hip Manchejler took on board again the fame 
goods, as had been fo (hipped and zX Feterjburgh, ziA 

<3 proceeded 
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proceeded therewith'on her voyage from Fcterjlurgby arrived in *803. 
fafcty at Hull^ and there delivered her cargo agreeably to the lTTtham 
bills of lading, which had been figned before the embargo, and i j 
earned the freight on that voyage. The freight was received by 
the Defendants, on-account of thofe beneficially interefted therein, 
and amounted, after deducting brokerage, to the fum of 1327/- 
i8r .\d. The Defendants made no alignment of the freight (eo 
mminej to the underwriters on the ihip, nor did they make any 
affignment of the ftxip to the faid underwriters, otherwife than bjy 
the abandonment and the adjufimentindorfed on the feveral poli- 
cies above-mentioned. The fliip, after her arrival at Hutl^ and 
delivery of her cargo, was put up to fale by the committee of 
underwriters on the Ihip, and fold for upwards of 3200/. ; and 
thereupon the feveral underwriters upon .the fliip, and the Defen- 
dants, and the refl: of the part-owners by the diredion of the faid 
committee, joined in executing a bill of fale of the fame fliip to 
the purchafer, and the feveral underwriters upon the fliip, have 
received from the nett proceeds of fuch fale, 106/. 14/. percent, on 
the amount of their refpedive fubferiptions thereon. The Defen- 
dant, before the prefent adion was commenced, received notice 
from the underwriters on the (hip, not to pay over the freight to 
the underwriters on the freight, but to hold the fame fot the un- 
derwriters on the fliip. The queftion for the opinion of the Court 
was. Whether the Plaintiffs were entitled to recover ? 

Bay ley ^ Serjt. for the Plaintiffs. The queftion in this qafe turns 
upon the effed of the abandonment to the underwriters on the 
fliip. If that abandonment leaves the underwriter upon the fliip, 
in the fame fituation as the owner would have been, the Plaintiff# 
are entitled to recover ; on the other fide, however, it muft he 
contended that fuch abandonment places the underwriter upon fliip 
in a better fituation. Had that abandonment never been made, 
the Plaintiffs would clearly have been entitled to recover from the 
owners! Upon notice of the detention of the (hip at Beterjhurghy 
the Plaintiffs who were underwriters on freight, paid as for a total 
lofs, and took an abandonment ; after which the (hip proceeded oh 
her voyage, and earned her freight i that therefbre which was a 
total lofs at the time, afterwards turned out not to be fo. The 
Defendants having received that freight which was thp fubjefl: of 
infurance by the Plaintiffs, and of abandonment al(b to them, arc 
* bound 
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bound to pay it over. It cannot be faid that the freight received 
by the Defendants, was not the freight infured by the Plaintiffs, 
lor it was earned upon the fame goods, by the fame Ihip and crew, 
and under the fame bills of lading. The effed of an abandon- 
ment is to put the underwriter, to all intents and purpofes, in the 
fame lituation as the owner. The underwriters on the Ihip there- 
fore flood in the lituation of purcliafers, with notice of alb the ob- 
ligations to which the Ihip was fubjeft ; but the abandonment did 
not invert them with any power to put an end to the voyage, 
which had been contracted for, or the wages of the Teamen, or any 
other contrad, entered into by the owners of the Ihip refpeCting 
the Ihip. The elRd of the abandonment to the underwriter upon 
the Ihip, is to give to him the difpofal of the body of the fliip, 
when the contracts, . to which it is fubjeCt, lhall have been per- 
formed. It is true that as between thealTured and the underwriter, 
if the voyage be obftruCIed| the former is entitled to confiderfuch 
obflruClion as a total lofs, and may abandon ; but this right to 
abandon, cannot interfere with the rights of third perfons ; for 
though by the contraCi of infurance, it is as to the immediate par- 
ties to that contract a total lofs, yet it is fo to the immediate parties 
only, an^ any other perfons who have not entered into that con- 
tract, but have diftinft rights attachirig to the Ihip, cannot be de- 
prived of thofe rights by the fidiori of a total lofs, while the Ihip 
really eontinues in exiftence, and arrives at the end of her voyage. 
For the Defendants, it mufl be contended, that by the abandon- 
ment to the underwriters upon the Ihip, the fliip became com- 
j)letely vefted in them zx Peterjburgb \ that the voyage being put 
an end to, they had a right to difmifs the mariners without wages, 
and to difpofe of the Ihip as ithcy Ihould think proper ; but that 
having employed the Ihip in bringing home goods from Peterjlurgb^ 
they bad a right to all the benefits arifing from fuch a voyage, and 
were only bound to pay the feamen for their fervkes fubfequent to 
the abandonment. The injuflice of confidering the voyage as 
completely put an end to by an abandonment is obvious } for if the 
fliip, inftead pf -being detained at Peter/burgb^ had been captured 
in flic channel on her homeward voyage and abandoned^ and af- 
terwards recaptured, the underwriter would enjoy all the profits of 
the voyage, paying the feamen only for the labour of a few hours. 

Beji, 
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S9?, Serjc. for the Defendants. After an abandonment of the 1S03. 
^hip to the underwriters upon the fliip, they are entitled to every l^TthTm 
advantage arifing from the ufc of the flfin. It has been argued, '*'• 

00 I o > lEUftr 

that the abandonee takes the thip, futycdf to all contradls entered 
into by the owner, with reference to the voyage ; but no autho- 
rity has been cited in fupport of that dodrine. In cafes of real 
property indeed, there may be contrads fo connected with the cn- 
joyyient of the property itfelf^ as to pafs to the afiiguce; but the 
contrads entered into by the owner with refpetl to the voyage, are 
mere perfonal contracts, and the underwriter, after abandonment, 
takes the flop as his own without reference to the perfonal con- 
trails of the owner. The contrail of the underwriter is, that he 
will pay too/, if the flrip do not arrive at the end of the voyage; 
the owner contradls with the freighter for the carriage of his 
goods, and if the owner omit to carry after the expiration of an 
embargo, he is lial)le to an ailiou for fpecial damage. But titc 
inulerwrlter is not liable to the performance of his contrail; if he 
were, inflead .of paying 100/., he might be obliged to pay 300/. 

To afeertain which fet of underwriters ought to receive the freight, 
it is fufficient to confider which of the two has earned it. The 
voyage was at the rifk and cxpcnce of the underwriters upon the 
Ihip, and if the fliip had been loft, they alone would have fuftained 
that lofs. Suppofe the fliip had been hypothecated in England^ 
then if the argument he juft, that all contrails by the owjiers of 
the fliip refpeiling the fliip, afFed tho fliip under all circumflances, 
after the underwriters on the fliip had brought her home at their 
expencfi and rifle, the perfou to whom the Ihip was hypothecated 
might have claimed her as his own, and the underwriters upon 
freight, alfo claiming the freight earned under the abaiidonmenc 
to tiiem, the underwriters upon the (hip would have jiaid as for a 
total Ids, would have incurred further e.xpence in bringing Iiomc 
what was abandoned to them, and yet would have been the only 
perfons reaping nothing from their ^rilk and c.xpence. It can hardly 
he contended that all difadvantages are thrown ujion the under- 
writer of tlie Ihip, by the abandonment of the ihip to him, with- 
out alfo giving him a right to ail the advantages. And if all the 
advantages are abandoned to the underwriter of the fliip, the fub- 
fequent abandoumeat to the underwriter on freight caft make no 

VoL. Ilh 6 H difiercuce.; 
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f. ^ 

:i8oj. difference ; it is a mere nullity. If the freight had never been in- 
LETriiTli ^ured, there is no doubt that the underwriter on the fhip might 
Ter r r recovered it from the owner ; and as the underwriter on freight 

claims under the owner, he cannot ffand in a better condition 
than him. 

Bayley^ Serjt. in reply, obferved, that if the underwriter on 
freight was entitled to claim the freight, he was alfo liable to his 
ihare of expence in bringing the cargo home ; and confequently 
the arguments arifing from the hardship fuppofed to attach on the 
underwriter upon fhip, were not well founded. 

Cur, adv, vuh. 

On this day Lord Alvanley, Ch. J. faid, We have inquired 
into the circumftances of the cafe {a) lately decided in the King’s 
Bench upon the fame fubjed, and find they do not materially 
differ from theprefent. Here the affured, in confideration of being 
paid for a total lofs upon the fhip, agreed to affign over all their 
right and intereft in the policy upon the fhip ; after which they 
agreed with the underwriters on the freight, in confideration of 
being paid a total lofs for the freight, to affign over to the under- 
vrriter son the freight “ all their right and title to all future benefit 
that might occur thereafter, except as iufurers therein.” By this 
laft adjuftment therefore, they agreed to affign over all their future 
intereft to arife on the freight. The fhip having returned and 
earned freight, the Defendants, the affured, received the whole as 
if they had never abandoned ; and the queftion now is. Whether, 
in an a£tion for money had and received, the underwriters on 
freight are not entitled to demand what the affured have received ? 
The Court of King’s Bench, in deciding the cafe before them, were 
'of opinion, that the affured had bound themfelves to account to 
the underwriters on the freight, for all the freight they might re- 
ceive ; but in giving judgment they exprefsly declared, that they 
did not intend to decide the queftion between the underwriters on 
the fliip and the underwriters op the freight. We fhall take the 
•fame courfe, and though the cafe has been argued as -if it were a 
queftion between the two fets of underwriters, we defire not to be 
underftood as giving an opinion upon fuch a cafe. We only de- 
termine that the Defendants- have made themfelves refponfible to 

* ( 4 ) fbmf/MM.RtWirtft, 4 24 ?. ^ 4 « 
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the Plaintiffs in this fbrm of adion, for the freight which they *803. 
have received (a). 

Per Curiam y Poftea to the Plaintiffs. tJVkv 

[a) At the fame time it was intimated by | they were to coniribute proportlonably to 
the Court, and agreed by the Plaintiffs, that i thccxpcnce of bringing the cargo home. 


HoyoHTON and Another, Aflignees of Jackson, a Bankrupt, 39, «. 

V. Matthews and Another. 


•pROVER for a quantity of indigo. 

This caufe was tried before Mr. Juftice Rooke, at the laft liut 
alTizcs at Lancafier^ when the following fafts appeared in evidence; 
The Defendants, who were brokers, had, on the 3d of September^ 
1799, fold a parcel of logwood and fuftic to Jackfon^ the bank- 
rupt, and on the i ith of the fame month, a parcel of indigo, nei- 
ther of which parcels were paid for at the time of Jachfott^ bank- 
ruptcy. The logwood and fuftic was the property of a perfon of 
the name of Greatbam^ and the indigo of a perfon of the name of 
Dixon ; both thefe parcels had been put into the bands of the De- 
fendants by the proprietors, to be fold by them as brokers, and 
both fales were effeded in the names of the brokers only, it being 
their pradice to fell in their own name, where the party for whom 
they fold was indebted to them. At the time of fuch fales, and when 
this adion was commenced, tliere was a balance due both from 
Greatham and from Dixon to the Defendants (a). Soon after the 
above fales, Jackfon^ the bankrupt, put into the hands of the De- 
fendants, the indigo in queftion, to fell, as brokers} no advance 
being made by them upon the indigo, nor any debt cxifting 
between the Defendants and Jackfon^ other than what was 
due to the former for the goods of Grealbam and Dixon, pur- 
chafed by Jackfon of the Defendants as before mentioned. In- 
deed the comroiffiem to fell the indigo in queftion, was the 
firft time the latter had ever employed the Defendants as bro- 
kers. While the indigo in queftion ftill remained unfold in the 
hands of the Defendants, as brokers, Jackfon became a hank- 
Tupt. Upon this the Plaintiffs, as his affignees, demanded the 
indigo, and tendered payment of ahy charges which might have 

{tf)This faft was only proved by the Defer- 1 the ftitc of the account in the Defendants' 
dams' clerk, fpeaking to his rccollc'lion of! bocks. 
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1S03. been incurrred in refped of that article ; the 'Defendants refufed to 
deliver it up, claiming a lien upon it for the debt due from tlie 
«n(i Anoiher bankrupt, in confequcnce of the goods of Greatbam and Dixon 
Mat 1 HEW} fold to him, and which ftill remained unpaid for. The learned Tudee 

•nd Another. ... • ^ 

was of opinion that the Defendants had no lien upon the goods 
in qticftion, and therefore, under his dire£lion, a verdid was found 
for the Plaintiffs, with leave referved to the Defendants to move 
to fet that verdift afide, and have a non-fuit entered. 


Accordingly a rule Nijt having been obtained in laft Eajlcr 
Term, 

Xm, Serjt. now (hewed caufe. The queftion is, Whether, becaufe 
the Defendants, as brokers to two perfons of the names of Grea- 
ibam and Dixon y formerly fold goods to the bankrupt JachfoUy for 
which their principals and have not been paid by 

the bankrupt, they, the Defendants, have a riglit to detain the 
goods in difpute, which were put into their hands as brokers by 
the bankrupt, and to pay Greatbam and Dixon out of the proceeds 
thereof ? To entitle the Defendants to this lien which they claim, 
they mud either (hew that the bankrupt is indebted to them per- 
fonally upon a general balance of accounts, or that they have ad- 
vanced money upon the particular goods which they refufe to de- 
liver up. it appears, however, that no money was advanced upon 
the goods, and as this w'as the lirft inftance in which the Defen- 
dants were employed by the bankrupt as his brokers, there could 
be no balance in their favour. In faft, Greatbam and Dixon now 
endeavour to obtain alien up:ln the goods through the intervention 
of the Defendants, and thus to pay thernfelvcs the debt owing to 
them from the bankrupt. Had the Defendants fold for Greatbam 
and Dixon under a commiflion, they would have been per- 

fonally liable to their principals, and therefore might have confi- 
dered the goods as their own, and have claimed all the rights of 
])rincipa!s arifing thcrefiom. But the Defendants, though they 
Ibid in their own name, Hill were not rerpon/ible to their principal 
for the proceeds of what they fold, and therefore the parties to 
whom they fold, became debtors to the perfons for whom they fold.. 
The mode in which the Defendants, for their own convenience, 
made cut their fale accounts, cannot inveft them with any rights 
•which do not refult from the uiture of the traufadlion itfelf. The 
i eilate 
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eftate of the banl^fupt will remain indebted to Greatbam and 
Dixon^ but there is no liability under which the Defendants can be 
called upon to pay that debt. In Grov< v. Dubois^ i T.R, 112, 
it was held that a broker, with a del creiierecomm\ffio% might fet-off 
to the fame extent as a principal ; but there the Court exprefsly 
take the diflin£i:ion of his being a broker a^ing under z. del credere 
commiilion. The fame principle was recognifed in George v. Clag-» 
ett^ 7 T.R. 359; and indeed there the decifion of the Court was 
not in favour of the broker, for it only gave a purchafer under 
him as fuch broker a fet-off againft his principal. 

Heywoody Serjt. contrct. It is fuppofcd, for the fake of the argu- 
ment, that a broker felling for a third perfon has no more property in 
the goods than a mere Rranger, whereas by the depofit of the goods 
in his hands he acquires a fpecial property in them. Now in Kru- 
ger V. Wilcox^ Ambl, 253, Lord Hardnmcke fays, in cafes of bank- 
ruptcy, “if any perfon has a fpeciBc lien or a fpecillc property in 
goods, which is clear and plain, it fhall be referved to him nocwich- 
llanding the bankruptcy.” The goods fold to the bankrupt were 
not fold as the goods of Greatbam and Dixon^ but in the name of 
the Defendants ; that circumftance was of itfelf fuflicient notice to 


1803. 

Houghton 
and Another 


MaTTHEW5 

and Another. 


the bankrupt, that the Defendants meant to claim a lien upon the 
goods fubfequently put into their hands by him. The cafe of Ce«- 
fakz V. Sladen\ Bull, N. P. 1 30. 2d. edit, clearly proves that the 


broker may maintain an adlon in his own name againft the vendee 
of the goods. It is contended indeed, that none but brokers ad- 
ing under a del credere comraiflion caij claim this lien which the De- 
fendants infill upon ; but it Ihould be remembered, that the very 
ground upon which lien is allowed isto proted the broker from lols; 
and that a broker who advances money to his employers upon 
the confidence refulting from his rights as a broker, has at leaft as 


good a claim to a lien as he who ading under a del credere commif- 
fion, only makes himfelf liable to his principal for any polfible Iof- 
fes which maiy occur. Now in this cafe the Defendants had ad- 
vanced money to Greatbam and Dixon^ for both thefe perfoiis were 
indebted to them on the balance of accounts, both at the time of the 


fale and the detainer of the goods in queflion, though it is true 
that they did not fpecifically advance money in refped of the goods 
fold by them to the bankrupt. In Jikiits and another v. Amber, 
2 EJ^. N. P, Caf. p. 493, it was holden that brokers not felling 
VoL. III. 61 under 
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under a del credere commi/Iion might maintainjan aSion againft the 
vendee for the price of the gooda fold, the principal being at that 
time in their debt for money advanced upon thofe goodsj and Lord 
Ch. J. Eyre was of opinion, that it was no objection to the reco- 
very by the brokers, that the declaration ilated the contrad to 
have been made with them, whereas the fale-note Rated that the 
goods were fold on account of the principal. And in Drinkwater 
V. Goedwin^ Cowp. 251, Lord Mansfield fays, “We think a faClor 
who receives clothes, and is authorifed to fell them in his own 
name, but makes the buyer debtor to himfelf, though he is not 
anfwerable for the debts, yet he has a right to receive the money. 
Flis receipt is a difeharge to the buyer, and he has a right to bring 
an aClion againft him to compel the payment.” 

Cur, adv, vith. 

There being a difference of opinion upon the Bench, the learned 
judges now delivered their opinions /Jr/o/rV/r. 

ChAmure, J. The queftion is, Whether when a broker receives 
goods to fell for A. he is entitled to retain them though unfold, 
after a tender of all charges due in refpedi of thofe goods, on the 
ground of a lien for the price of other goods fold by him for B. to 
A. under a general authority from B. to fell, there being no gene- 
ral balance due from A. to the broker, and the broker not having 
fold the goods of under a del credere commiflion ? I ftate the quef- 
tion thus, becaufe I conceive that, in the prefent cafe, the mere a£t 
of the bankrupt buying goods of the Defendant did not conftitute 
the relation of principal and fador between them. The demand 
of the Defendant upon the firft goods did not arife out of any 
courfe of dealing in the relation of principal and fador, but was 
as foreign to that relation as if it had arifen upon a legacy, or any 
other fpecies of debt the moft remote from that courfe of dealing. 
I do not find any authority for faying, that a fador has any ge- 
neral lien in refped of debts which arife prior to the time at which 
his charader of fador commences : and if a right to foch a Hen is 
not eftabliftied by exprefs authority, it does not appear to me to fall 
within the general principle upon which the liens of fadors have 
been allowed. It feeras to me that the liens of fadors have been 
allowed for the convenience of trade, and with a view to encourage 
fadors to advance money upon goods in their pofleffion, of which 
muftcome to their hands as fadors ; but debts which are incur- 

«d 
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red prior to the exill^nce of the rejatioa of priacipal and faftor, i8oj. 
are not contradied upon this principle. And if the lien now con- hoochto« 
tended for were allowed, inftead of inducing perfons to place goods 
in the hands of fadtors, it would operate the contrary w'ay, fince Matthews 

. r r .... andAaPtber. 

it would tend to prevent infolvcnt perfons from employing their 
creditors as fadlor?, left the goods entrufted to them ftiould be re- 
tained in fatisfadlion of former debts. If this were the only point 
in this cafe, I fhould be of opinion that the Defendants were not 
entitled to retain : But laying this point out of the queftion, I 
ftill think the debts due from the bankrupt, in relpedt of the goods 
fold to him, are not to be confidered as due to the Defendants, fo 
as to authorize them to fet-off* fuch debtSj in an adlion brought 
agsinft them by the bankrupt’s affignees, and that the Defendants 
have no property or intereft whatever in thofc debts. I never yet 
heard of a pcrfon being allowed to protedl hiinfelf, by fetting 
up debts in reality due to other perfons; or that a fador, having no 
demand on his principal, could, by tranfadlions with a third per- 
fon, create a new intereft in himfelf. In the cafe of Drinkwater v. 

GoodtvIHf Lord Mansfield fays, “ it ftiall not be in the power of 
any man, by his eledion, to vary the rights of two other contend- 
ing parties.” According to this rule, the faflor has no right to 
prejudice the title of his principal. That a fador has a lien for his 
general balance, is a point too well eftabliftied to bedifputed. The 
cafe Kruger v. Wilcox proves nothing more. Where a fador is in 
advance for goods by adual payment, or where he fells under a 
del credere comraiftion, whereby he .becomes refponfible for the 
price, there is as little doubt that he has a lien on the price^ though 
he has parted with the poflellion of the goods. If heads under a 
del credere he is to be cpnftdered as between himfelf and 

the vendee, as the foie owner of the goods. There is no doubt of 
the authority of a fador to fell upon credit, though not particularly 
authorifed by the terms of his commiflion fo to do ; but if he fo 
fell without a del credere commiffion, it is well eftabliftied that he 
does not become a furety ; the debt is due to the owner of the 
goods only. Many cafes have been cited, which do not appear to 
fne to warrant the inferences drawn from them. In Gonfalez v. 

Bladen it is faid, that if the fador of a perfon beyond fca buy or 
fell goods, he may fue or be fued in his own name ; for if he buy, 
the credit is prefumed to be given to him ; and if he fell, the pro- 

roife 
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mife h prcfemed to be made to tiirn. But where the principal re- 
Sdes abroad, he is fyrefumed to be ignorant of the circum- 
Sances of the party, with whom his fa£Ior deals, and therefore the 
whde credit isconlldered as fubflfting between the contradiiing par> 
ties. The fentence in Bullers ntji prius, immediately following 
the cafe of GonJaUz v. Sladen^ was not cited. There it is laid, that 
** a factor’s fale does, by the general rule of law, create a contradt 
between the owner and buyer; and therefore if a fador fell for 
payment at a future day, if the owner give notice to the buyer to 
pay him, and not the fa£tor, the buyer would not be juftiiied in 
afterwards paying the fadtor.” The fadlor therefore has no right 
to confider himfelf as fubftantially the creditor of the vendee of the 
goods ; he has no equity in his favour, and the account is really 
and truly between the vendee and the principal. It is true that 
Mr, J. Buller adds, “yet perhaps, under fome particular circiim- 
liances, this rule may not take place, as where the fa£tor fells the 
goods at bis own rifk {i.e. is anfwarableto the owner for the price, 
though it be never paid), for in fucb cafe he is the debtor to the 
owner, and not the buyer.” Neither the cafe of Rahone v. WiU 
liams^ nor that of George v. Clagett^ appear to me to have any ap- 
plication to the prefent The principle upon which thofe cafes pro- 
ceeded, is well fummed up in Cullens, bankrupt laws viz, 
that where a party being only an agent, afts oftenfibly as the real 
and foie owner, (as in the cafe of a fa£tor concealing his principal, 
or an ading partner his partners), the buyer of goods from him 
may, in an adion by the principal in the one cafe, or the firm in 
■the other, fet-off a debt due to him from the fador or ading part- 
ner refpedively, upon the ground that the parties by their condud, 
having enabled their agent to gain credit as the foie owner, and 
the buyer having iond Jide contraded with him in that charader, 
they cannot recover againft tl»e buyer, without allowing him the 
fame advantages and equities in his defence that he would have had 
againft their agent. There is a cafe of Garrett v. Cullum^ Bull, 
if. P, p. 42. laft Ed. and which is alfo oited in Scott y. Surman^ 
Willes^ 405. which fully proves the dodiine that the debt of the 
vendee is not d ue to the fador. In that cafe the fador of a perfon 
living in Ireland, having fold goods to a perfon living in Loudon^ 
without acquainting him with the name of his principal, or ac- 
•iquainting his princ^al with-the name of his sendee, becaatie bank* 
g ia) P. ao 6 . 71. 



INTHErORTY-THlRDYEAROFOEORGEIlI. 431 

rupt j after which the vendee paid the money to his affignees 5 the 1 803. 
principal then brought an a<aion againft th’eaflignees and recovered, ho^^oh 
it being held that though the vendee was difcharged by the pay- 
ment to the ailijinees, yet the debt was not in law due to them but Mavthkw* 

® •' _ . ^ jiudAimbei. 

to the principal, and therefore did not pafs under the affignmcnt. 

That cafe is faid in Willes^ to haveheen cited at Guildhall^ by Lord 
Ch. J. Parker^ with approbation. Thefe cafes appear to me to 
cftablilhi that where a fa6lor has no fpecial claim on the goods, 
and he has’ difpofed of them, whereby he lias loft the advantage 
arifing from poflTefiion, the debt is to be coMfidcred to all intents 
as the debt of the piincipal, and the fador has no lien on the price. 

My brother Ikywood mainly relied upon the oi Dritik-VuoUr 
V. Goodwin f whereas the Court throughout that cafe evidently pro- 
ceed on the ground of the fador having given his fecurity for the 
payment of the goods, and thereby acquired a lien Ofi them in the 
fame way as if he had advanced his money on the goods thera- 
felves. The principle upon which that cafe was decided is very 
corred ; but why did the decifion proceed upon that principle, 
unlefs with a view to diftinguifli it from cafes circumftanced like 
that now before the Court ? It is unneceflary to enter at large into 
all the poiitions on this fubjed, which are laid down in the books ; 
many of which are very clearly ftated in Scott v. Surman. It his 
been obferved, that though a broker does not ad under a del ere- 
dere commiflion, ftill he may bring anadion in his own name for 
goods fold by him. This power, however, is incident to the na- 
ture of his employment, as alfo that he Ihould be able to give dif- 
charges to tbofe from whom he receives money in payment of 
goods fold on account of the perfons for whom he ads. But thefe 
circumflances do not prove that he has any intereft in the goods 
which pafs through his hands. How would this cafe have ftood, 
if the Defendants had never become creditors iif Greatbam and 
Dixon '? It has not been argued, that in fuch cafe there could have 
been any lien ; and yet how can any right between the Defen- 
dants and the bankrupt be altered by a fubfequent courfe of dealing 
between the Defendants and third perfons? The rights of lien and 
detention rauft have cxifted, at the time when the goods oi Grea- 
tbam and Dixon were fold to the bankrupt* and cannot be varied 
by the fubfequent conduft of Greatbam and Dixon towards the 
Defendants, unlefs the bankrupt has been privy to their tranfac- 
Voii. HI. 6 K tions. 
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1803 tions. Under all thefe circumftances, and finding no authority 
Howo^h warrants the faflor in claiming any fuch lien as is claimed in 

and Another I muft deliver my o|)inion that the Defendants have fail- 

Matthews ed in the defence fet up by them, and that as they were fully fatis- 
fied all they had a right to demand, the learned Judge was per- 
fectly corredl in his diredion to the jury. 

Rooke, J. This queftion arifes in an adion of trover, and 
muft be decided by the rules of law. Cafes which have been de- 
cided by the Lord Chancellor, on the principles of general equity at 
the hearing of bankrupts* petitions, muft not give the rules for our 
decifion in the courts of law. Lord Hardwicke very cautioufly 
takes the diftindion in two cafes, namely, Kruger v. Wilcox^ Jmbl. 
253. and Ex parte Deeze^ l Atk. 228. In the firft of tbefe cafes 
he fay?, “ whether this was ever allowed in trover at law, w’hcrc 
the goods were turned into money, I cannot fay, nor can I find any 
fuch cafe. I have no doubt it would be fo in this Court if the 
goods remained in fpecie, nor do I doubt of its being fo where 
they are turned into money.*’ In the latter cafe he fays, “ and here, 
though there had been no bankruptcy in an aCtion for thefe goods, 
the debt could not have been fet-off ; yet as the claufe of mutual 
credit has been extended, I think it may come within that rule.” 
In the cafe before the Court, there is no doubt that the Defen- 
dants had a lien on the goods fent to them by Dixon and 
by Grmtbamy for their general balance while the goods re- 
mained in their hands, and if they had received the money for 
thefe goods, they might have retained it for the balance due to 
them. But when they parted with the goods they parted with 
their lien ; and if they were at that time creditors of Dixon 
and of Greatbaniy (which was not diredly proved at the trial) 
they were on the fame footing as the other creditors. Hav- 
ing then a claiip on the general effedts of Dixon and Grea-- 
ibaniy JackJbtt^ to whom they had fold fome of their goods, 
fends them goods to fell, and while thefe goods remained unfold, 
becomes bankrupt ; the Defendants claim to retain thefe goods for 
1 a debt dne to Dixon and to Greatbam j becaufe MJackfon^ inftead 
of fending goods to them as fadlors, to fell for him on his 
own account, had fent them money to pay for the goods he 
bought of them, they might have retained the money for debts 
4lue to them from the houfe of Dixon or of Greatbam. The 

dodtrine 
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doftrine of Hens has already been carried very far, but I cannot 
find that it has yet been carried fo far as to permit a fador to retain 
for all poffible demands which he may choofe to make on the 
goods lent to him. Here the Defendants are fuppofed to have a de- 
mand and a right of action againft Dixon and againft Orea- 
who, for aught we know, are each of them folvent. 
The Defendants are not anfwerable to them for the value of the 
goods fold to the bankrupt, nor have they advanced any money on 
4hcm. The bankrupt is indebted to the houfe of Dixon 
and of Greatbam, for the price of the goods fold to him on 
their account by the Defendants. The Defendants then are mid- 
dle men, not anfwerable to Dixon or to Greatbam^ and have no 
claim upon the bankrupt in their own right except for the expences 
due on the goods he has fent to them, which expences have been 
tendered to them. I doubt {but with great deference to my L. Ch. 
Jufticc who has had fo much experience in Courts of Equity) how^ 
far equity would affift fuch a claim, fince it is not neccflary to fc- 
cure the fadors themfelves, but is fet up only for the benefit of 
other perfons. I qucftion whether the creditors at large of the 
bankrupt Jackfon^ have not an equitable as well as legal claim, 
equally well founded with that of Dixon and of Greatbam, 
This is an attempt, through the means of thefe Defendants, 
to give the houfes of Dixon and of Grcatham a preference above 
the other creditors. The affignees have made out their cafe 
as Plaintiffs ; the Defendants fet up this lien by way of defence: 
it is incumbent on them to make out a clear cafe ; they arc 
not entitled to have prefumptions made in their favour j- and the 
Court can only judge from the fadls adually proved by them. On 
the whole I am fatisfied that at law, and in this adion of trover 
the Defendants cannot fupport this claim of a lien. My opinion 
therefore is, that the rule for a new trial fhould be difchargcd. 

Heath, J. I am of the fame opinion with my brothers Rooke 
and Chambre^ who have fo fully difcuffed the principles and autho- 
rities relating to the fubjed that it is unneceffary for me to enter 
into the matter at length. The Defendants claim a right to retain 
the goods in queftion as brokers, not in refped of any debt due to 
themfelves upon the goods, but in refped of a debt which they fay 
is due from the bankrupt to them, but which, in truth, is diie to 
Greatbam and to Dixon, That part of the cafe has been very fatis- 
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1805. fa^oriiy argued by my : two br^tbers who preceded me. There 
UbtmuTON are two Ipecies of liens known to the law, namdy particular Hens 
«ad Another and general Heps., .Particular liens arc where perl'ons claim a right 
to retain ggods in refpetft of labour or money ex|)end6d upon 
them ; and tbofe liens are favoured in law. General liens are claim- 
ed in refped of a general balj|nce of account ; and thefe are found- 
ed in cuftqin only, and are therefore to be taken ftriilly. There 
is npiAuthority to Ihew that fuch cuftom has ever been extended to 
de|)ts generally ; and the opinion of Lord Hardweke in tlx parte 
which is one of the firft caies in, which aparly Was allowed 
to retain for a gencrabbalance, feeme diredly to the contrary. From 
the report of that cafe in 1 Alt 2 1 9, it appears as if the decifion 
had been founded on the 2 Geo. 2, refpcdling mutual credits j but 
that report isnoi correa: ; for in Ex parte Ochndeti^ i Atk. 237, 

' Lord liardwicke^ Ipeaking of the cafe Ex parte Deeze^ fays “ there 
was evidence that it was ufual for packers to lend money to clo- 
thiers, and the clothes to be a pledge not only for the work done in 
packing, but for the loan of money like wife.” In that cafe, tlierc- 
fore, a right was claimed to retain for a general balance of accounts, 
Deetse having been a creditor of the bankrupt for money advanced 
to him as a packer and merchant, antecedent to the time of the 
particular goods being put into his hands. From the exprelfion 
of Lord Hardwicke alfo, i Atk. 229, thefe goods were in the pe- 
titioner’s hands as a pledge for feme part of his debt, namely, the 
price of the packings “and what right has a Court of Equity to fay, 
that if be has another debt due to him from the fame perfon, the 
goods lhall be taken froth him without having the whole paid?” 
we niay cdllcft that he did not think the petitioner entitled to rc- 
. tain for the whole* independent of the cuftom. The cafe oi Drink- 

icjfltrr proceeded op a fpecial agreement independent 

of the cuftom. The agreement was flated and relied on j and 
Lord Mansfield fays, “ the agl-eement therefore is, that be /ball 
have a lien.” There is no authprky therefore for the pofition, that 
a faSor m^y^wtain goods inhis hands in refpc(a,ofall debts what- 
foever i and there is a rul^ -pf ^vy yifla not been touched 

upon in argumeni, apd which appears to. depifive of the con- 

trary, namely, that nothing cju^ jP within the eu^m of trade but 
what concerns trade# Collater 4 “>hngations ^ fuch as 

' -*2': V',; , ' mdney 
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money due for rent, are not within the cuftom which authorifes a 
fa^or to retain for a general balance. 

Lord Alvanley, Ch. J. When this motion was firft made, 
I inclined to think my brother Rooke\ diredlion proper ; but hav- 
ing heard the argument and looked further into the queftion, I find 
myfelf under the neceflity of differing from my brothers fo far, 
as to think that a verdid ought not to be entered for the Plaintiff 
on die fadls ftated in the report. Farther than that however 1 do 
not go. I am by no means prepared to fay, that a verdidl ought 
to be entered for the Defendant; for I think that if a new trial were 
granted, fome fads might be eftablilhed which are now equivocal, 
and which would give rife to a queftion of fo much importance, 
that I fliould wiih to take more time for confideration before I de- 
cided againft the Defendants’ right to a lien. It was not diftindly 
proved at the trial, that Greatbam and Dixon were indebted to the 
Defendants, but we muft fuppofe that fad capable of proof. If, 
however, the fad Itfelf would make no difference in the determi- 
nation of the Court, there is no reafon for fending the cafe to a 
new trial in order to have it found. At prefent, therefore, 1 muft 
fuppofe that the cafe affords fuflicient ground to infer that Greatbam 
and Dixon were indebted to the Defendants. Thefe perfons then 
having put goods into the hands of the Defendants, with autho- 
rity to fell them in their own names, and confequently to bring 
adions and give receipts for the money ; and the Defendants hav- 
ing accordingly executed their comrnifiion by felling in their own 
names, and Greatbam and Dixon being ftill in their debt, the De- 
fendants acquired a right to demand the value of the goods front 
the perfons to whom they were fold. The cafes cited have, I 
think, decifivcly proved that point Nor does it make any differ- 
ence, whether the goods were fold under 2 ^ del credere commiflion 
or not. The only effed of a del credere commiflion, is to make the 
fader refponfible for the value of the goods to his principal. If 
the fador, without fuch a commiflion, fell the goods in bis own 
name, he may bring an adion for ’the value; and if the principal 
bring the adion, the vendee may fet-off a debt due to him from the 
fador. The fador, therefore, being authorifed to bring an«dion 
for the value of the goods, may retain the whole amount in fatis- 
fodion of the debt due to him from hjs principal. We are to con- 
fidcr then, in the firft place, what relation was created between 
VoL. III. 6 L thefe 
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theft parties, by thoft circumftaittfes which took place fubfequcnt 
to the fale of the goods belonging to Gnatbam and Dixon ; re- 
membering that at the time of that fate, the Defendants were the 
fadors ot.Greatbam and Dixon only, and not of the bankrupt. Thai 
fubfequcnt to that period, and while the bankrupt ftill remained 
indebted for the goods of Greatbam and Dixon^ which he had re- 
ceived from the Defendants, he fends the goods in queftion to the 
Defendants to be fold by them as his brokers, knowing that-^ he 
Rood indebted to them for the goods cA Greatbam andi)/x&«, though 
he did not know but that the Defendants tbemfelves were the pro- 
prietors of the goods, the names oi Greatbam and Dixon not haviiig 
been communicated to him. Confequently the bankrupt mull have 
confidered his debt as due to the Defendants ; and the moment he 
lent goods to them as brokers, their right of lien attached upon the 
goods. If the Defendants had fold the goods, it is clear that they 
might have applied the money ariling out of the fale in difeharge 
of the debt due from the bankrupt, on account of the goods of 
Greatbam and Dixon; and how do we know that they did not for- 
bear to fell, becaufe they confidered the goods as a fccurity for 
that debt? Whatever may be the cafe with refpedl to other trades, 
it is not now denied that a fa&or has a right to retain for the ge- 
neral balance of his account. If a debt be due from the principal 
to the fadof; antecedent to the time of the particular goods being 
■put into the hands of the latter, he is entitled to retain them as a 
iccurity. And if a man commeiice dealing with a fador, to whom 
he is indebted on bond, 1 am not prepared to fay that the lien of 
the fa dor would not attach upon fuch debt. In the prefect cafe, 
vhowever, the goods of Greatbam and Dixon were fold by the Defen- 
dants as fadors, and the debt therefore arofein the ordinary courft 
• of their dealing as fadors. The cafe of Drinkwater v, Goodwin 
was, I admit, the cale of a pariicular contrad, jjut the principle of 
the decifion was, that if a fador become furety for his principal, 
he has a lien to the amount of the fum for which he becomes fuf 
rcty. The cafe of Grove v. DtAois eftablifhes, that a broker ad- 
ing under a del credere commiffion, may fet-off againft his prin- 
cipal the amount of lofles incurred ; and the cafes oH George v. 
Clagetty and Rabone v. Williams lliew, that if a fador fell the goods 
of his principal in his own name, the buyer may fet-oiF againil the 
principal a debt due from the fador. It appears to me, there-. 
4bre, that a fador who fells in bis own name, Hands in the fame 

5 fituation 
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fituation with rcfpc^t iVlien as if he had a del cominiflion. 
I do not wifli to be bound by my prefent opinion, but as the cafe 
ftrikcs me, the prefent Defendants are warranted, by the cuftom 
of merchants, in claiming a lien upon the goods now fued for. 
It is contended, that the Defendants only fet up this lien with a 
view to proted Greaibam and Dixon. But I cannot affent to a pro- 
.polition which aflumes that Greatham and Dixon arc folvent. The 
prefunjption rather is that they are infolvent, fince they have not 
paid the debt due from them to the Defendants ; and the queftion 
is. Whether the latter are not juftified in retaining the goods in their 
hands, as a fecurity againft the infolvency of their debtors ? With 
refpe^i to the authority of the cafes which have been cited from the 
Court of Chancery, it is true thatcourts of equity, in adminifter- 
ing juftice, fometimes go further than the courts of law. But 
it is clear that the Lord Chancellor has no authority to fkreen 
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goods in the hands of a fador, with a view to diftributc them in 
equity according to a different courfe from that which prevails at 
law ; and if Lord Hardwieke had entertained any doubts upon 
the rule of law, he would certainly have taken the opinion of feme 
common-law court. I can hardly conceive the cafe Ex parte Deeze 
to be well reported : for, according to the report, Lord Hardwicke 
feetAs to fuppofe that in cafes of bankruptcy, if a perfon has a lien 
to a certain amount, there is no harm in giving him a lien to the 
whole amount of his claim. But to fuch a propofuion no lawyer 
can affent. The other ground of determination fuppofed to 
have been Rated by his Lordflrip, namely, the claufe of mu- 
•tual credit, certainly cannot be fuftained. The decifion there- 
fore muft reft upon the ground of lien; and in the fubfequent 
cafe Ex parte Ockenden, Lord Hardtvicke Rates the real principle 
upon which the cafe Ex parte i)«Zi*muft have proceeded ; for he 
fays “ in the cafe Ex parte Deeze^ there was evidence that it was 
“ ufual for packers to retain not only for work done, but for money 
“ lent.” Thele cafes were followed by fome other determinations 
in equity, which I do not thitdc it neceffary to mention, as there 
arc cafes at law. In Green v. Farmer^ i Black. 652. ^Bur. 2221, 


Lord Mans^eld Cuys^ “ the convenience of commerce and natural 
« jlfiftice are on the fide of liens, and therefore of late years Courts 
“ lean that way.” He then Rates, that lien may arife'not only 
.from exprefs contract, or where the party has S( 3 :dd as a fa^ftor, 

but 
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1805. but that it may be implied from the ufage of trade, or from the 
manner of dealing between the parties in the particular cafe. In- 
sod Another confidcrs Lord Hardwicke as having decided the cafe Kx 

Matthew* partc OckeitdcH (which at firft view feems not fo favourable to liens 
as his opinion in Ex parte Deeze') on the fpecial ground that there 
was no room to imply a lien, from the ufage of trade or the paiti- 
cular manner of dealing. The cafe of Kruger v. Wilcox had 
before eRabliihed, that if there be a courfe of dealings and general 
account between a merchant and a fador, and a balance is due to 
the fador, he may retain theihip and goods, or produce, for fuch 
balance of the general account ; it is confidered as an intereft in 
the fpecifxc things, and they are made articles in the general account. 
In that cafe Lord Hardwicke fpeaks only of a foreign fadior, but 
there is no doubt that a home fador is entitled to the fame lien, 
though the lex mercatoria feems to found the origin of the cuftom 
on the merchant refiding abroad. Kruger v. Wilcox is recognifed 
in Foxcroft v. Devonjhire^ 1 Bur. 937, and in Walker v. Birch ^ 

6 T. R, 262. Lord Kenyon conHders the fadlor’s right to his lien 
for a general balance as fo long fettled, that it ought not to be 
brought into difpute ; he fays it is an agreement which the law 
implies. The opinion indeed of Mr. Juftice Lawrence in that cafe, 
may feem to fupport the opinion of my brothers ; for he fays, tliat 
the dodlrine of lien only applies to cafes where the goods have 
been depohted in the nature of a pledge ; that the perfons for whom 
the lien was then claimed, never adted as the brokers of their prin- 
cipal before the tranfaAion in*^ queftion, and confequently that the 
goods could not be confidered as depofited with the former as a 
general pledge. The queftion, however, is. Whether a fadlor be 
not that fort of perfon that all goods which come into bis hands 
are to be confidered.as cloathed with a lien for his general balance ? 

In Co. Bank. Law, p. 455, Ed. I 797 » ** is laid down, that where 
•one has adled as fador for anotlier, every thing in his hands is con- 
Rriicd to be a pledge not only for incidental charges, but as an 
item of mutual account for the general balance due to him. The 
only point in difference between my brothers and myfelf is. Whe- 
ther this debt due on account of the goods fold for Creatbam and 
DixoUy be fuch a debt as can be brought into a mutual account 
between the Defendants and the bankrupt ? I am not defirous of 
favouring liens to fb great an extent as has been done by the Courts 
of late ; for we know it has been determined, that the members of 

any 
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any trade nay, by a^rednent amofig themfelvcs, obtain the benefit 
of thatfort'of lien to which a fador is entitled by the general law. 
I am forry the Courts have gone fo far. In this cafe, however, 1 
feel that the Defendants are in pofleffion of a principle of law 
which has never been denied, and that being commiffioned by an- 
other to fell goods Tor him, they acquired a right to retain thofe 
goods in fatisfadion'of any demands which might be due to them 
from tlie perfon who fent the goods. The moment the goods 
w'ere fent, the relation of principal and fa^or arole; and when that 
relation commenced, the right to a general lien attached. I defire 
not to be confidered as giving a pofitive opinion, but my doubts 
incline me to think that the Court is jullified in entering a vcrdifit 
for the Plaintiffs. 

Rule difcharged. 
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(IN THE HOUSE OF LORDS.) 

Lothian and Others v , Henderson, Riddell and Others. 

JN Jpril 1797, the Refpondents, as agents of Meffrs. Hendafon, Policy •f 
Fergnfotiy and Gibfon^ of Virginia^ fubjedts of the United States board the 
of America^ infured the cargo of the fliip Catherine^ bound from 
America to Holland^ at ten guineas percent.: the policy, which 
was underwritten by the Appellants, was upon the goods and 
merchandizes of and in the good Ihip called ihQ Catherine aa vingarifeo 
American veffel. Soon after the figning of the policy, one of tlie pomy^on** 
underwriters having alked, Whether a warranty was implied by “jj***^* 
the words ^American veffel” ? the Refpondents anfwered. That onderwtiten 

* flgiied an 

agreement^ that in cafe of capture or fflzarep the aiTuredg before they claimed foralofst moll produce 
proofs of the (hip being Ammcan botconij and by bills of lading (heuf that the cargo had been ihipped 
on account and riikof l/f. B ^ upon which they would fettle by grunting bills ft four months for the 
amount of their fubferiptions ; in full dependence that the infured would ufe their bed endeavours to 
recover the property as for account of ihe (liippers. Held that on proof being produced that the (hip 
was Amititun bottom, and the cargo (hewn by bills of ■ lddir.g*to have been (hipped on account and rifle, 
of A, B., the aii'ured were entitled to recov^er^ on a Jofs by capture^ notwichflanding the production by 
the underwriters of zny Trench fentence of con*dejn nation to falfify the warranty. 

A fentence of condemnation in a Frinch Court of Admiralty is adm?fli’j!e evidence in an attion here 
between the afTured and underwri:ers of a policy of inforance coutaining a warranty of returolicy. 

It feems that the fentence of a foreign Court.of Admiralty condemning a (hip warranted neutral, in 
which the coniideracion leading to the j>idgiiiert proceeded on the wan: of a document not required by the 
law of nationsi but which adjudges •• lawful prize all the, goods and rlfedh which compdi'e the cargo of the 
(aid (hip, fince the whole, owing to the Ca; taia not being proviJed wuh proper and regular difpatcbca 
and papers, is to be deemed the property of the enemies of the Trench Republic,” is coodufu'c evidence 
agiinft the warranty cf neutrality. 

VoL.ill. . 


they 



50e> CASES IN TIUNITT TERM 


>803. 

Lothiak 
tnd Otherit 


Henpersok 
«od Others. 


tliey meant no more than to describe the vefTd as they found it in 
the inftruflions of t^eir correfpondents ; and that the meaning of 
this part of the policy and the underftanding of the parties might 
be afcertainedl with precifion, an agreement in the following terms 
was propofed by the brokers^ and (igned by all the underwriters : 

, 4 oth of 1 797. 

** Whereas doubts have arifen how far, by the infurances un* 
derwritten by us on tobacco for Meflrs. Henderfon^ Fergufott^ and 
Gibfon^ by the Catherine^ there is a warranty of property, and what 
is ato be underftood by fuch a warranty ; it is hereby declared, 
that in caie of capture or feizure, Meflrs. I^nderfon^ and Go., 
before they claim for a lofs, muft produce proofs of Chip being an 
American bottom, and by bills of lading fhew that the tobacco 
ihall have been (hipped on account and ri(k of Meflfrs. Henderfon^ 
Fergufon^ and Gibfon : upon which we (hall fettle by granting our 
bills at four months* date for the amount of our fubferiptions, 
deducing the (lipulated premium, in full dependence that the in- 
fured will ufe their heft endeavour to recover the property as for 
account of the (hippers.” 

The Catherine dailed on the ift of April from Nottingham in 
Virginia^ and on the 17th of May was captured by the Dugue' 
Trottin^ A French privateer, commanded by captain Dutacbe^ be- 
caufe (he had not on board a rolle d*equipoge^ required by the 
French Executive Diredory, and fent into France. After a trial 
in the Tribunal of Commerce in the canton of Nantz^ the Cathe- 
rine was condemned. Of this, the Refpondents were informed on 
the 2 2d of Augnft^ by a letter and proteftof the (hip’s roafter, 
captain Caznean, Being thus certified of the capture, the Re- 
fpondentis tranfinitted the captain’s proteft to their brokers, di- 
re Aing them to lay it before the underwriters, and requed them 
to (ettie the lofs according to agreement. They tranfmitted at the 
fame time, according to their undertaking, the bill of lading of the 
Gathcrme.^ which expreflTed that the cargo was (hipped on account 
and ri& of Hender/on^ Ferjgt^^ ;^d Gibjbn^ citizens of the United 
States, and a certificate by the American vice-cooful at Nantz, 
dating that ^ (hip's pape« were lodged in the Tribunal of Com- 
merce of that city. The(e pajpers were the only papers wblcfa^ 
at the time when the Catherine failed, were furniihed or coidd be 
furni(hed to American (hips ; which eircumfiances. the Reipondontl 
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oflbred to pixttre to t«e Appellants, die underwiiters. The Appel- 1803. 
lants, hovwer, refufiog to pay the tofs, the Refpondeote brought 
an adion in the Court of Admiralty in Sc^ttland, To this adion ■®‘' 
the Appellants fet up the following defence : That the 
being caHed in the policy an Amencan vcffel, implied a warranty 
undertaken by the aifured of that fad j that this warranty furtlier 
implied that the Ihip fhould be furnifiied with all documents ne- 
ceflaiy to prove thehieutrality ; and that the fenteoce of the French 
prize court, condemning (hip and cargo as enemy’s property, was 
evidence concfullve and not to be redargued, that the war- 
ranty had not been complied with, and therefore that the alTurers 
were liberated. The material part of the French fcntcncc was 
as follows : The Tribunal having maturely weighc<!l the whole 
matter, without attending to the certiheate of property of the Aii[« 

Catherine^ bearing date 15th June 1791, and a peculiar pafljiort of 
the 26th March 1 797, figned “ Wajhlngton^' nor to the charter- 
party of the iirft of May the lame year, which proves the faid fhip 
Catherine to be the property of Citizen Anthony Davenport of 
Newbury ^ citizen of the United States; without attending farther 
to a manifeft, bearing date the 2d of March 1797, tQ which is an- 
nexed a certificate of the 26th March of the fame year, (igoed by 
George Rifely tax-receiver in the diftrid of Nottingham in the Stat<p 
of Maryland^ ftating that the aforefaid ihip has been expedited 
according to law ; nor to a bill of lading, dated the aad of March 
*797» which proves that the fluppers and owners of the 270 hogf-’ 
heads tobacco laden on board the Catherine^ are Henderjn^ 

Fergufou^ and Gibfon^ of Dumfries- xxx Virginiot citizens of the 
United States ; and that the faid tob^co was expedited for their 
account and rifk, to the configament of Thomas Hoedi., reflding at 
Rotterdam confldering that Captain Cazusau has not pro- 

duced any mufter-roll in due form, iigned and attefled by public 
officers appointed for that purpofe, but merely a fort of fliip’s ar- 
ticles without any figinature or date, wherein are inferted the 
names of ten men, fold to compofe tlie crew of the fhip Catherine^ 
without mention being made either of their native place or of their 
place of abode; and in- corroboration of this lift, fix protections, 
granted by the United" States to perfons named John Cannon-^ &c. 
bring part of the ihip’s crew, and which proves them to be citizens 
of the United States of America , and their having been fo for a 

certain 
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certain number of^^^ars; coniidepng that the yth article of the 
law of 13 Njvofef.^ 3d year, which abrogated that of the 9th Maj 
1793, cannot be recurred to, purfuant to the arrit or refolution of 
the Executive Dire^loty of the 12th Ventofe 5th year, and that this 
law remains in full vigour ; confidcring that this law of tlie 9th 
May 1793, old Ayle, orders the ordinances and regulations of 
1704, 1744, and 1778, relative to the manner of proving at 
fea the property of neutral fliips and merchandife, to be carried 
into elFedl ; confidering -that the ift article of the law of 3d 
matrcy 4th year, ordains as follows: “ When a declaration of war 
againft a nation ihall caufe maritime armaments to take place, the 
Executive DireftOry will draw up inftrudioiis, clear and precife, 
the form of which fliall nOt leave the leafl: doubt to the fearching 
veflels with refpe£t to their duty and rights confidering that the 
arret of the Executive Diredlory of the I2th Ventofcy 5th year, in 
the 4th article, in terms clear and imperative, declares lawful prize 
all the fhips of the United States unprovided with muftcr-rclls, 
and orders them to be treated as enemies; confidcring, laftly, that 
if any fliip be declared a lawful prize, and treated as enemy, the 
confifcatipn of her cargo is a matter of courfe ; the Tribunal, in 
conformity with the laws above quoted, and efpecially with the article 
of the arriSt of the Executive Direflory of the 12th Ventofe^ 5 th year, 
decrees and declares lawful prize the Catherine y Samuel Cazneau 

mailer, captured by the private Ihip of war Dugue Trouiny com- 
manded by captain Dutachcy together with her apparel and fur- 
niture. Decrees and declares further lawful prize all the goods 
and effefts which compofe the cargo of the faid Ihip, lince the 
whole. Oiling to captain Samuel Cazneau not being provided with 
proper and regular difpatches and papers, is to be deemed the pro- 
perty of the enemies of the French Republic.” 

The above fentence having been appealed from to the Civil 
Tribunal of the department of Lower Loire y was confirmed 

in the following terms: ** Confidering that the maritime regu- 
lations of 1704, 1744, and 1778, anterior and pofterior to the 
treaty concluded between France and yimer/Viz, iinpcrioufly re- 
quire that all foreign ihips failing in time of war fliould have on 
board a^ rdle ^ equipage^ or mufter-roll, authenticated by the public 
officers of the port from which they fail, under pain of being con- 
fidered as good prizes; confidering that the model Of the paffport 
annexed to the treaty of 1778 requires every Anjglo^ American 

a . ‘ captain 



IN THE I^RTY^fHIRD YEAR Or GEORGE Ill.i ,503 

captaia who has obtained It, to deliver a ligned and cer** 

tilled by ivitneffes, of the names, furnames, places of birth and 

abode of the people who compofe his crew, and that Samuel A»oth«r 

Ca%neau had but an informal and unfigoed lift, decrees by judg- Hsudehiiom 

ment in the laft refort, that h has been rightly determined by the 

fentence from which he appeals ; orders that that judgment iftiall 

obtain its full and entire efted; condemns the Appellant in cpfts.** 

Tlje Refpondents anfwered, firft, that there was no warranty 
-exprefted *0r implied in the policy ; adly, fuppoiing the defcription 
•of the (hip as an ^American to imply a warranty, it could not be par- 
-ricd farther than that ihe was in hOi American^ and was fnrnilhed 
with all the documents ufual and required by the law of nations, 
and by the treaties fubfifting between America and the powers at 
war to prove the fa£t, and that evidence had been given thatihe had 
all fuch documents ; jdly, that the featences of the French court 
were not conclufive evidence -of the fuppofed warranty not having 
been] pomplied with, for that without entering into the queftion 
whether fcntences of foreign courts, if broadly and. clearly pro- 
nounced on matter of fa£l;, ihut out all contrary evidence in a col- 
lateral fuit arifing In the courts of this country, it was fufticient to 
fay that the fentences in queftion had not {nronounced judgment on 
the fa6t ; they did not condemn the Ctaberitu as enemies’ property, 
ior upon any ground recognized by the law of nations, but went- 
avowedly on the non-compliance with certain regulations of France 
which could not bind other nations, or the courts of other nations ; 
and upon a ftatcment of the treaty between Frnuce and America 
dire<!^ly repugnant to the exprefs words and obvious meaning of 
that treaty .; and 4thly, whatever oonftrudion might have been put 
trpon the policy as worded, the meaning of the parties was afcer- 
tained beyond a doubt by the pofterior writing, whereby the Ap- 
pellant agreed to pay, in cafe of ca^nre or fekure, upon proof 
given him merely that the veflel was an American bottom, and the 
goods (hipped as the property of Meffrs. Bknderfon and Co. of 
Virginia. The Judge Admiral decreed in favour of the prefent 
Appellants the underwriters; Upon vHiich the now Refpondents, 
the aftlired, brought the merits of chat decree before the Court of 
Seflion by an aiSion of redudion, when the Lord Ordinary pro- 
nounced an Interlocutor in favour of theaflUred, to which, after a 
reprfefencation for tlw Appellants, the adhered. The Appellants, 

VoL.III. 6N the 
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*1-805. the underwriters, baving petitioned the whede Court of Seflk}i!,that 
‘LoiTtAM ‘*CiMirt onanimouiijr confirmed the -interlocutor of the Lord Ordi- 
. ind Anotber . thereupon tthc Underwriters appealed to the Houfe of 

‘JldAwlher •^®*^** 

'Tfaereafoasfobinittedon'the -part of the Appellants were in 
ifubftanee, 

I ft, That the decrees of the Courts of Admiralty were conelufive 
tS' to what they decided. 

^diy, That the Catherine being -warranted American^ and -con- 
demned as enemies' property,- the warranty was negatived* 

3dly, That the rolle d'tquipoge was made a neceftary document 
hy-the-treaty of 1778 between JFlwwre and America, 

4thly,That the explanatory agreement did not vary the queftion 
between the parties. 

The reafons fubmitted on the part of the Relpondents were in 
fobftance. 


ift. That there was no vrarranty of neutrality, and that (he ex- 
prefiion of ** American fliip” in the policy wq^ merely deferiptive. 

adly. That ruppofing that exprellion to amount to a warranty, 
the aiTured had eftabUlhed by proofs that the diiip and cargo be- 
longed to Americans^ and that the former had all the documents on 
board which could be procured at the ports of clearance. [-Under 
this head was inferted a -long examination of the feveral modern 
authorities on the fubjeds of warranties in policies of infurance, 
and of the e^ds given .to -foreign .fentences as negativing fuch 
•warranties.-] 

3dly, That the explanatory agreement relieved the aiTured from 
'the efiefl: of the fentence of condemnation, it being -fufficient under 
‘that agreement to give fuch proofs of the Ihip and4)rop^ty being 
American as were required by the agreement. 

This cafe was firft argued at the bar of the Houfe of Lords in 
March 1802, by 'Dallas and Adam for the Appellants, and by the 
'Attorney General {Law) and Alexander for the Refpondents. 
At that time it was ordered that ‘the cafe fhould be again argued, 
and andatimation was given that the Judges would be fummoned 
to attend. Accordingly in May the ca(e was ^igain argued 
at the bar ofthe Houfe (the Judges attending) by the Attorney 
^General {Perceval) for the Appellants, and by Park for the Re- 
.'ipondente. On this argument the counfei on both iidet not only 
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Ipoke tothe fevenJ queffioas, xft. Whether die expreffiom of the iSoj* 

policy amounted to a warranty I ad, What was the true couftrue- 

tion of the limtence of condemnation f And ?d. What was the 

eneA of the explanatory agreement? But aHb argued at great HBMvatfOK 

length en 4 with much 4 eamifig, the admiinbility in evidehce of ‘ 

a fentence of a foreign Court of Admiraky in an action upon a po> 

licy of infurance, in oirder to fallify a warratity of neutrality. 

After the argument, the Lord Chancellor put the foHowtng 
que^oii to the Judges, v/n. 

Whether in this cafe, taking it to be admitted that the fliip Ca^ 
iherine^ when captured, had every document on board to prove 
that £he was American and the cargo to be American property, 
which American Ihips ufually had, and which had been required by 
France bn all fornver occafions to afcertain fuch fadts ; and which 
at the time -of her failing from America were known in America to 
have been required by France for that purpofe ; if, upon proof 
having been made that the fiiip Catherine was American bottom, as 
belonging to American owners, and upon its having been Chewn 
by bills of lading that the tobacco infured had been Ihipped on ac* 
count and rilk of Meflrs. Henderfon^ Fergujfon^ and Gibfm^ bills 
payable at four months' date had, after the capture of the (hip Ca^ 
ihertne^ been given to the alTured by the underwriters for the 
amount of their fubferiptions upon the policy of the 8th March 
*797* deduifling the ftipulated premium, and fuch bills had re- 
mained in the hands of the alTured until after the fentence of con- 
demnation of the faid veflel, the'afliired could have recovered 
egainft the underwriters in adions brought upon fuch bills after 
and notwithftanding fuch fentence of condemnation, regard being 
had to the legal meaning and effed of the policy and fentence, and 
■of the agreement of the 20th April 1797 ? 

On the iith.ofyi//>r 180J, the Judges not being unanimous, 
delivered their opinions 

Graham, B. (after ftating the cafe). The queftion put by your 
Lordihips, apparently complicated, becomes llmple, by dating as 
difttoA propoHtions the data pm which it proceeds, and it will ftand 
thus: The lh|p Catbcrincy when captured, had every docqraent.on 
board to prove the veflel and cargo American property which Ame-^ 
rican Clips ufually had, ^nd which bad, been required by France on 
•11 ^er occafions, and which, aathe time of her failing were known 

10 




iggi 

LoYhiam 
and Another 
0 /. 

Hekderson 
4iid Another* 


€A,SES IN^TRINITT TERM 

m America to liav« |>e«a rcqoured by France^ After tlie capture 
proof was made that the ihtp Catberiae was Amrkau bottom, and 
it was fliewn by bills of lading that the cargo had been ihip^ on 
account and riik of Meflrs. Hender/cn^ Fergt^n^ iXiAGthfon. Upon 
this bills payable at 4 months' date were given to the aftured by 
the underwriters for the amount of their fubfcriptions. After- 
wards the {hip and cargo were condemned, and after the condem- 
nation of the faid veiTe! the bills remained in the hands of the 
alfjiKd. The queftion then is, Could the aflured have recovered 
againft the underwriters in a&ions brought on fuch bills, after and 
notwithftanding fuch fentence of condemnation ? And we are di- 
re&ed by your Lordfhips, in coofidering that queftion, to have re- 
gard to the legal meaning and efiedt of the faid policy and fentence, 
and of the agreement of the 20th of April 1797. I ihall take the 
liberty of confidering this queftion as if the underwriters had given 
their bills upon the firft impreftlon of good faith, without particu- 
larly adverting to the legal eSedl of a fubfequent condemnation ; 
for if they are fuppofed to have given thefe bills with a diftindt 
^iew of all poftible confequences, 1 think it can hardly be doubted 
but that they had bound themfelves. And in order to meet the 
queftion in all its difficulty, I will fuppofe that it was a condemna- 
tion of the veflTel as enemies' property, without ambiguity or appa- 
rent injuftice. This queftion depends upon the conftrudlion of 
the policy, and of the agreement. The policy contains no exprefs 
but at moft an implied warranty of the Ihip, and no warranty of 
the cargo. Both parties think it requires explanation, and this 
agreement evidently didlated by a fpirit of candour, and a regard 
to mutual accommodation, takes place. By this the underwriters 
acquire an undertaking on the part of the aftured, to ihew 1^ bills 
of lading that the tobacco was Ihipped on the account and rifk of 
Americans. It is reafonable therefore to p, refume that they meant 
to concede fomething, and I am at a lofs to find what that could be, 
unlefs it were fomething as to the mode of proof of the property. 
At this period, when the mind of every honeft man felt affliSed at 
the facility with which in fomc of the tribunals of France the moft 
eftabliftied principles of juftice were violated j when men of charac- 
ter and honour were driven from the feats of juftice which they 
worthily filled, and their places taken by lifen bafe enough to be^ 
4;ome the mere inftruments of the moft arbitrary and wantoO afls 
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of power, it is reafonable to prefume that the underwriters were iSov 
perfedly aware of the little reliance* which the Americans would 
have inthe jufticc erf the tribunals fo conftituted, and the infuperable *"** Anwaw 
difficulties they might lie under to make available before them the Hikosrkn 

, * */.. /% #y«i 1 r 1 i • Another. 

cleareu and fairelt poffible cafes ; and that it was the intention of 
the underwriters to relieve them from fome of thofe difficulties : as 
if they had faid in terms, we do not expefl: that you fhould make 
filch a cafe in France as will prevent condemnation, but produce 
proofs^o us of the (hip being American bottom, and Ihew us your 
bills of lading and we will be fatisHed, and take the rilk of unlawful 
force upon ourfelves. I think that the language of the agreement 
is ftrongly expreffive of fuch an intention. The cafes provided for 
are capture or feizure. The term feizure” imports an unjuffihable 
taking ; if therefore the French privateer had as an undifguifed pi- 
rate run away with the (hip without proceeding to any condemnation 
what were the afliired to have done ? They were to produce proof as 
tothe fhip, and bills of lading as to the goods, and this ffiews what 
they meant by producing proof, and when it was to be produced; for 
if the alTured had, in the cafe of a feizure, without colour of jiif- 
tice, laid before the underwriters or their attorney fuch documents 
as would amount to proof in z Briiijh court of juftice, and fliewn 
their bills of lading, the underwriters were, as 1 apprehend, Iround 
to fettle and give bills at four months’ date ; and by the term " fettle” 
iliey feem to me to have clearly meant finally fettle : for it muft 
be a ftrange fettlement that by a fubfequent condemnation Ihould 
be totally undone. But what they bound themfelves to do in cafe 
of fuch a feizure, they bound thcmfefves to do in cafe of capture 
under colour of lawful prize ; for the language of their engage- 
ment applies to both, without poffible diftin&ion on the face of the 
inftrumejit. If they meant a diftin£lion, is it poffible to Tuppofci 
that they, would not.have provided for it by faying, that if the ffiij* 

Ihould he condemned as lawful prize the bills or money ffiould be 
reftored ? Nay, would they not have provided for the cafe by fay- 
ing that the bills fhould not be negotiated till that event were 
known ? On the contrary, they agree to fettle by granting bills 
which the next moment may be negotiated, and ncceflarily become, 
payable, and .they ftipulate, as the only fecurity which they ffiould 
have a right to exadf, that the infureil would come forward in 
their neutral charaCtef, ufe their beft endeavours to recover 
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their property as for themfelves, but, in fad, as truiiees for the 
underwriters. They conGder capture or feizure as the fame thing, 
as ueceiTarily entaiting a lofs upon themfelves, and impofe upon the 
underwriters, as the only thing required of them, an obligation to 
ufe thdr beft endeavours to recover the property ; this, too, muft 
mean after condemnation, or in the profpedt of that event ; for be- 
fore condemnation it was the intercG: of the underwriters that the 


ihfurers Giouid ufe no endeavours to recover the property, in confe- 
quepce of which a condemnation would take place, lefs exception- 
able, perhaps, than the prefent, and in virtue of which the under- 
writers would be abfolutely difcharged. But it is faid that pro- 
ducing proof imports a right in the adverfary to con te ft the evi- 
dence adduced, and to difprove it if he can, and that the under- 
writers by this agreement cannot be intended to have renounced 
that right : true ; but can it be underftood that the underw riters, in 
conceding the liberty of producing proof, and fliewing by bills of lad- 
ing, SsV.’, meant to avail themfelves of a condemnation which totally 
nienced and annulled that proof? At leaft they muft mean that the 
legality and truth of fuch condemnation might be contefted. If a 
right be implied in favour of the underwriters on this agreement to 
conteft the neutrality, furely the exprefs right to the aflured to 
produce proof and bills of lading muft mean, that their proof £bouJd 
be heard and weighed. To me it feems clear, that the underwriters 
looked to an inquiry at home, and not in a foreign court ; for in 
cafe of -capture or feizure, all that the afTured are required to do as a 
condition precedent is to produce proof of the Giip being American 
bottom, and fhew by biHs of lading, Effr.; not a word is faid of waiting 
for the event of condemnation : a moft material circumftance, if 
intended, and I am authorifed to fay, by the manner in which this 
cafe is put, that after compliance with thofe exprefs requlGtes, they 
were bound to give the bills, and bound to give them as upon a 
fettlement, which imports, to my underftanding, a Gnal fettlement 
and concluGon of the tranfadion. T therefore think, that this is a 
cafe in which the aftured have performed, on their part, every thing 
that was required of them by the underwriters, and that they are 
entitled to demand a full performance of the engagement on the 
part of the underwriters, by granting bills at four months ; and 1 
think that fuch bills were^ntended, as they purport to be, irrevo- 


cable and unconditional -lecurities, and Ahat thq^ fubfequent con* 
demnation is no bar to a recovery on them ip the hands of the 
affured tliemfelves. Having come to this concluGon on fuppo> 
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property, I am relieved from the neceffity of faying what I thirik lot^ 
of thefe difgraceful fentence«, and how far an Englijh court of Angiher 
juftice ia bound to adopt their conclufions, when diredlly contrary 1*^^* a"* 
to the premifes from which they are drawn. The fentettcea in fub- 
:ftance, and almofl in terms, fay this^ The fhip is AmericoHy the 
goods are American^ but the captain had not on board that which 
he was not bound to have, which he could not by any poflibility 
tknbw vjras required of him ; and therefore we deem them (what 
-no rational being can) to belong to enemies of the Republic. I can- 
not.: for this record, be it what it may, amounts to this : We pro- 
nounce them enemies* property becaufe we are bid, and dare not 
do otherwife. To receive fuch fentences as conclufive would b6 
in efre^ to fay that we give no credit to what they truly ftate^ but 
abfolute credit to what they falfely conclude. As to the argument 
of the impolicy of contracts by which the Ioffes (rf neutrals (as the 
Frencby it is faid, are fludious to contrive) are thrown U|K)n our- 
felves, and the neutral nation prevented from afTertlng with energy 
its rights as fuch, being indemnified againft the a^s of violence 
and injuftice of one of the belligerents, it opens too wide a field 
of confideration ; k is rather the fulyeft of difcufHon with a view 
to regulation, and has too much of novelty in it in courts of juf- 
tice to form the ground of a legal objedion to a contrad in other 
tefpeds fair and unexceptionable. I am therefore of opinion that, 
under the circumflances frated by your Lordfhips, the alfured could 
have recovered againft the underwrijers in adions brought on the 
bills, after and notwithflanding the condemnation. 

Chambre, J. ;In , offering nvy ©pinion on the quefrion pro- 
pofed by your iLordfhips, I fhall fir|i confider the legal meaning 
and efFed t^ the agreement referred to at the clofc of the queftion, 
and whether the intention of that agreement was in cafe of lofs by 
capture or feizure to make the underwriters at ail events liable to 
fuch lofs, independent of.any effed which a fentence of condem- 
nation might otherwife have had upon the warranty contained in 
the policy, there being fuch proof of the fad warranted as would 
have been fufiicient if no fuch fentence bad been pronounced, and 
affuming for the prefent that fuch fentence would otherwife have 
had a conclufive effed |pon the warranty. If ,k can be clearly 
colleded from th#'agreement, as is expreffed in the writing figned by 
the underwriters, that fuch was the real meaning and intmtion of 
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the parties, that intention muft prevail ; but I 'think vre mull dlf- 
cover the intention by fomething more than bare poffibility or con- 
je£ture. At the time when the agreement was made the under- 
writers had by the terms of the policy a clear right to all the advan- 
tages of a warranty that the fhip was American^ it having been long 
fettled that filch a defcription as is contained in this policy does 
amount to a warranty. Having this right under the policy, the 
underwriters ^cannot in my opinion be deprived of it, unlefs their 
intention to abandon the right is equally clear. Let us fee faca 
what the terms of the agreement are, what are the doubts which 
had arifen in the minds of the parties, and how they endeavour to 
clear thofe doubts. It begins by reciting that doubts had arifen 
how far by the infurance on tobacco made by the policy in queftion 
there was a warranty of property, and what was to be underftood 
by fuch a warranty. The bare recital of thefe doubts Ihews that 
the parties to this infurance had not much experience in matters of 
infurance, and did not poflefs that knowledge of the fubjed which 
merchants and underv^riters in general do, which may afford fome 
argument againft affeding their interefts by fuch prefumptions as 
could only arife from fuppofing them perfectly conufant of the legal 
xefult of every circumftance that might happen to the property or 
arife in the conduCt of the affured. The doubis however that had 
been entertained they folve in this way ; They declare, that in cafe 
of capture or feizure the affured, before they . claim for a lofs, mull 
produce proof of the fliip being an American bottom, and by bills of 
lading Ihew that the tobacco lhall have been fliipped on account and 
rifk of .Meffrs. Henderfon^FerguJfon^ Gibfon, Here they put it 
out of all doubt that the faCl of the Ihip being an American bottom 
was meant tO' be warranted, and that difpofes of all the arguments 
ariling from the liippofed high rate of premium. They not only 
put the warranty of the fliip out of doubt, but they add, what was 
not.contained in the policy, an engagement on the part of the affured 
to prove (but only in the manner there mentioned) the Ihipping of 
the tobacco on account and riik of the particular perfons mentioned 
in the agreement. In this part of the agreement the parties feem 
.to difeover a ffirther degree of ignorance upon the fubjed, and to 
have fuppofed that the warranty could become material only in the 
cafes of feizure and capture. This however being a cafe of cap- 
ture, it is not neceffary to determine whether by fbat mode of ex- 
^preffion in the agreement the warranty is narrowed to thofe two 
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xales or not. The agreemeDt having {bus required ,p,toof generally 
of an American bottom, and a jparticuiar mode of proof as to the 
other faS, proceeds thus;/* Upon which we fliaH fettle by grant- 
ing our bills at fouf months* date for the amount of our fubfcriptions, 
dedufling the ftipulated premium, in fbll dependence that the in- 
fured will ufe their beft endeavours to recover the property as for 
account of the fhippers.’’ The doubts, if there be any, on the efieft 
of the agreement muft arife from this latter part of it, coupled with 
the reqqifition of proof in the former part ; and it is contended at 
the bar, that the underwriters, having agreed that upon proof of the 
ihip being American^ and produaion of bills of lading, they will 
pay the aftiount of their fubferiptions by bills at four months, and 
ftipulating for or rather expreffing their reliance on the endeavours 
of the affured to recover the property, are bound to pay upon a 
difclofure of fuch documents and evidence, as fuppoling no fentence 
produced would entitle them to recover in a court of jufticej ‘that 
the underwriters are bound by the ftate of the evidence at the time 
of the capture, or of the notice of it, and are not eotitled to the be- 
nefit which would arife to every other underwriter from a condem- 
nation of the property as enemies’ property. I cannot accede tb 
fuch a conftruaion of the agreement. What is meant by the re- 
qiiifitionof the proof, no particular fpecies of proof being mention- 
ed ? Surely proof in a court of juftice, if required. Striftly fpeak- 
ing, what is produced or communicated in the private tranfadions 
of the parties themfejves is not proof. If underwriters are fatisfied 
by what is difclofed to them, they majr pay; if they withhold pay- 
ment and are diflatisfied without reafon, they wijj ultimately have 
further damages to pay. But can it be faid that under this agree- 
ment they may not go into a court of juftice and require the proof ' 
to be made in the ufuai manner j and if they do, is it to be ex parte 
evidence i Is the Defendant to be precluded from oppofing it by 
contrary evidence, ot any evidencc that will deftroy the efied of the 
Plaintiff’s evidence f And why is ap underwriter to be precluded 
from ^ving evidence of a fentence any more than he would from 
^ving evidenceof fraud, forgery (ff documents, mifeondudt of the 
allured, or any other matter that would repel tbe juftice or legality 
of the Plaintiff *8 claim. I Ihould require a very clear and explicit 
declaration of intIntiQii to induce me to hold that opinion. Sup- 
■pbfe the fentence of condemnation to arrive at the fame time with 
•the intelligence of the capture. Is the evidence to be taken par- 
Vqi.IU. ■ • 6P ‘ tnlly? 
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tially:? Is that the declared idtent of the patties.? And if.ehe wjhole 
is to Se recced as evidepce, inpft not the fentence have its legal 
eSe£t i How doe6;tbat cafe differ from the prelent ? If hefope a 
fentence was pronounced, or before the evidence of it was received, 
the parties ihouid proceed to a trial, and the Pluntiffs recover by 
the judgment of the Court, 1 admit that they might not be com- 
pellable to refund, becaufe the Court who tried the caufe had cog- 
nizance of the faCt, and aded right upon the evidence j but in this 
cafe conclufive evidence has arrived in due time, and the Qourt in 
which this adioa was tried I tiunk was bound by that evidence. 
It feems impdffible that the mode of payment by bills ihould make 
any difference. If that had not been Aipulated, the money would 
have been payable immediately upon the lofs. If no credit had 
been git^en, an adion would have immediately lain, fuppofing that 
there was no fad in the cafe that afforded a legal anfwer to it. The 
credit is for the benefit of the underwriters, and not of the allured. 
With refped to what is Hated in the agreement refpeding the en- 
deavours of 'the* allured to recover the property, no neceffary con- 
clufion arifes from thence. Arrefis, takings at lea, detainmeuts, 
^c. are among the rilks infured againfi. Thwe are many cafes in 
Which thofe endeavours might be of important ufe to the under- 
writers, as in the cafe of capture and recapture. So in the cafe of 
a capture or feizure without any ground of condemnatioa and 
terminating in a dlfcharge, the underwriters would be liable for the 
damage fuiirined, and greatly intereHed in the endeavours of the 
mailer to explpin his fituatioh, and obtain a fpeedy difcharge. I 
^ink it moH ppo^ble tbat aptlung srefped^^^^ a Sentence of con- 
demnation was at,.aU in the contemplation of the parties ; if .U had ' 
been,* furely nothing could have been more eafy (liap to have faid, 
in exprefs ttf ms, that the policy &puld not be affe^ed by the fisn- 
tence of Jiny foreign Court. It appears to me therefore that the. 
expiaoatcffy agreement has nM varied the q.peftion. I (hall now 
proceed to confido: the eff^ of xhe i^ejirci' fentence of condeipna* 
tion in tVis and attemli^ to the language pf that fentence I 
cannii hutbe bf dpipioh^t^^ the JF'reacb Goprt founded its decilion 
oh the fiii of the being enemies’ property. This 

being my opinion, 1 think the fep^noe conclufive againll the claims 
of the affured, agreeable to all fiecifions upon the fubjed, begin- 

riirjg with the cafe of Buttes y. Cornelius (tf (confirmed as that was 

itigr«. 473. asd ^lAw. {9* 
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by the ojjiradft of LorH JH&A in two fiibfcquent ( 4 ) cafes), and pur- 
fuing them doWh to tlie prefent period. It is true, that in Hughes 
V. HomeUtts tbe queiEon upon the foreign fenteOce . arofe in an 
adlioii' of trover, and hot in an action on a policy of aflur|uice 
where the non-compliartce with a warranty of neutrality is ip dif- 
pute. But from that period to the prefent the dodrine there .laid 
down refpeding fordgn fentences has been confidered equally ap- 
plicable to quehiohs of warranty in adionson policies, as to quef> 
tiorts of property in adionis of trover.' It has been fuppofed indeed 
that the cafes warrant a diftindioh bctyreen thofc. fentences which 
cKprefsly take into confideratipri and ultimately decide the non- 
neutrality of the (hip, arid thofe in which the lame point . does not 
appear to have come fo immediately under the conlideration of the 
foreign Courts. But I think wherever the Courts in this country 
have been able to colled from the fentehce that the point of .neu- 
trality has been decided, they have held themfelves bound by that 
decifion. Indeed the dodrine upon this fubjed is mod: ably fum- 
med up in the admirable judgment of the Mailer of the Rolls, in 
Kxnderjley v. Chafe {b). Had x\ic French fentence in this cafe 
merely Hated the French ordinances^ without concluding as they 
have done, this cafe might have fallen within fome of the late de- 
terminations of the Court of King’s Bench. But the French Court 
has gone further in their deterroihatidn, aiid applyiim^i^e fads and 
the ordinances they have drawn a cohelufmn which perhaps no 
court in this eountry would have done; but by which they have 
decided that the Ihip Catherhehtm^ia American had forfeited her 
neutrality. I am therefore of opinion that the afiured are bound by 
this decree of the French dburt. A qaeftion has been raifed in 
this cafe. Whether, in the event whith has bappeoed, if theunder- 
writers had given their bilk, and before payment the fentence of 
conddnUatlon had arrived, they could have legally refufed payment 
of their bills ? Suppofiqg the bills' fo given to Have been indprfed 
i»ver into other hands, undoubtedly payment of the bills could nxJt 
have been refilled. ’ Gonnedled with the ErH quell ion another en- 
fues, wss. Whether, if the money had been aauaily paid, it coiild 
have been recovered back? I think payment pf the bills while in 
the hands of the afliired might have been refilled, or the money, if 
paid, might have been recpvercd back. If^the fentenee becbnclu- 

‘(a) Ont* V. WaHtr, 2 Li. Rajm. 893., I W Vide ht/uram, edition, 

■tnA E<wtr V. Jtath 2 Ld. ‘ ^.-36}.*. 
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five, it muft be..cpnclufjye,to all whatever, a«»d flEiuft wer- 

turn- cyiry ,fa£k eftabliihed by p^her .evW^ - If fi?, the Wlla 
would . have been given under a^fn^ke of what ultimately turned 
out to be really di^s and ntlji^n 0e confid^^^ upon which 

• they were given would ^avCjfa^d ^ zmn'o. 

Lib BlanO The ^ui^ion which your Lord&ips have been 
pleafed to propound to the Judges appears to me ncceflarily to in* 
volve thefe objeds for confideration : The legal meaning and effeft 
of the^policy of infuranee j of the fentences of condemnation by 
the fevctal courts of Admifalty in France ; and of the memorandum 
of agreementfufafcribed by thcAinderwritersof the noth ^priliy^y. 
If, on mature confideration, we had been able to concur in opi- 
nion hn the meaning of-thefubfequent agreement, and our opinion 
had been unanimous in favour of that confirudion contended foe 
at the bar by the counfel for the Refpondents, the alTured, it might 
perhaps have been fuperfuous to have entered into the confidera- 
tioh ofthe two firfi; points j vtz„ the meaning and effed of the policy 
and of the lentence j becaufe if, as the afiured infilled, the fubfe- 
quent agreement meant to exclude from the proofs in the caufe 

• any fentence which might bo made in any court of Admiralty or 

pfizej’or to give to the words of the poUcy a different confirudion 
from that which the infirument on the face of it imports ; I fay, 
if that had been the clear effeift of the agreement, it., would have 
taken this cafe out of the general rules of law, as applicable to cafes 
relling foiely oh a.policy andi f^rence of condemnation fuch as 
appear in this cafe. J^t, inafmuch as we have not been able to ' 
arrive at the fame cOncluiion in pur feveral modes of .cphftruing 
this agyeemenv it may he thought, right, at jeaft for us as 

may happen to the confiru4^on put on it by the 

obanfd fot'^ .affdtfedj tn offer to your Lordlhips our opinion 
dh-the effisft of^the policy- and fentence lyhich, , in .ow view 
of the metnprbndum, becpmea material to be confidered in or- 
der to' fufni|b an aafwer tor the quei^on fuhspiited ylo us. It 
haf fc^cely been » denied at the bar, that the terms of this po- 

of and In riie good.i^ or veffcl called the Ch/j&eme, an 
jimeficdif veffel,^ aihouiit to an e^refs warrant of the i^p being 
Amertean^ which was a neutral hatbn In the war, not could it 
have been etherwife contended afier IheVum^m OUrtent of autho- 
aities in Which fuch an averment has been decided^ or ta|cect for 

i granted 
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granted to be a warranty, as much aa if the word warranted had x doj* 

'been inferted in the policy ; for I take this to be an eftabliihed pro- 

pofition, .that every pofidve averment or allegation on the face of Another 

the inflrument, and making a part of the written contradfc, whe- HsMonneofr 

T , , . ood another* 

ther inferted in the body of it, wr written in the margin in a line 

with the body of the inftrumenitt or traafverfely, amounts to a 
warranty, or condition. And if fuch aUegation or ftipulation he 
not ftfidlly true, the aflured cannot recover on the policy to what- 
ever caufe' the lofs be owing, whether the lois be eonnefied with 
the fubjedl of fuch warranty, or wholly independent of it^ for it 
is a condition on which the contract Is to take efTed, which fail- 
ing, the contrad fails. Such being the efied of the allegation in 
the policy, an American veflel,” the next queftion is as to the 
meaning and effed of the fentence of condemnation of the Admi- 
ralty Courts in France. The firft fentence of th e Tribunal of Com- 
merce of the canton of Nant% ftates, in the oiitfet, what the queftion 
is, thus : The queftion is to know, Wliether tht American fhip, Sa^ 
muel Cazneau mafter, and her cargo, are to be declared lawful 
prize ? It then ftates the circumftance of the capture and exami- 
nation of the perfons and papers on board; and, maturely weigh- 
ing the whole matter, and confideruig ^e feveral circumftances, 
andartlcles of their laws;'confidering,laft!y, that every Ihip dedared 
enemy and good prize 'carries with it, of courfe, the eonfifearion of 
her cargo; the Tribunal decrees jind dedares lawful price the 
ihip Catherines decrees and declares farther, lawful prize all the 
goods and efieds which compofe the cargo; lince the whole, ow- 
ing to the captain, Samuel Cazneau, not bdog provided with pro- 
per and regular dirpatches and papers; is to be depmed the pr<H 
petty of the enemies of the French Republic. The fecond fen- 
tence of the Court of Appeal of the Civil Tribunal of the depart- 
ment of iho Lower Loire ^ fttting at iV(iv£8, iUtea, that the pri- 
vateer ftopped the fliip becaufe flie was n« provided ^ 

with papers fufficient to iwove her neutrality, and particularly a 
rolk d"* equipage^ and that the firft fentence had adjudged bodt ihip 
and cargo lawful prize. This Tribunal, coofidering, ^c, deerMs 
by judgment in the laft refort; that h has been rightly determined 
by the fentence from which he appeals, orders that that judgment 
ihall obtain its full and entire efted, and conde;mn8 the Appellant 
in cofts. On reading thefe fentences, is there any doubt of their 
meaning ? Is it not clear that the Court condemned the fliip as 

¥oJU III. 4 Q., 
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1803. being, or as being to be confwjered as enemies’ property, whlcb 1* 
the fame things The firft feQtenfe,.condemn8 her as lawful prixe, 
mnd Another adjudges her to be confiderctJ, deem.ed,_ or^akcnr a« belonging 
to enemies of the Ri^ublic, and ftates the evidence, and grounds by 
which they are led to diat conclufion* /^he fentence of the Court 
of Appeal, Introducing it&lf. by ftating. the caufe of her being Hop- 
ped to have been that fhe was not provided with papers to prove 
her neutrality, decrees that it has been rightly determined by the 
Court below, and affirms the fentence in /o/o, with coHsof appeal. 
What is this but adopting the grounds on which the Court below 
. had decided ? It is evident, on reading thefe fentences, that the 
Courts meant and profefTed to determine that ffie was to be con- 
fidcred as enemy’s property, and liable to condemnation as fuch. 
If that be fo, the lentence falfifies the warranty or allegation in the 
policy that Ihe was American. And no cafe can be found in which 
a court of law here has taken upon itfelf the examination of and 
exercife of any jurildi£tion over the propriety of the condufion 
which the courts abroad liave come to or the evidence from which 


they have drawn that concluHon, where they have concluded her to 
be prize. Where, indeed, the Court has feen on the face of the 
fentence that the court abroad has condemned the fliip on other 
grounds than as being encmW property, we have held that fuch fen- 
tencedid not falfify the warranty of American or neutral ; and fofar 
only have our Courts here looked into the fentences of the Courts 
of Prize as to fee whether ihe property was condemijed as enemies’ 
or 90t. But wherever it has appeared by the fentence that the 
Court abroad has come to the conclunon that the ihip was or was 
to be deemed or confidered as enemies’ property, no matter by 
what dedudions they came to that conclufion, we have uniformly 
held burfelves bound by their conclufion, without feeling ourfelves 
at liberty to examine their premifes. This will be found to be the 
r-efiilt of the declfions in Mayne Walter \a)^ and Bernardz and 
Motteux (^)i inthetimie bfLord Mansjield'} ^ri>^ Pollard BeU\c\ 
Bird arid Appleton (4^), and Prige and Bell {e\ in the time of Lord 
Kenyan; and of Baring andCla^geit lately decided in the Court 
of Common Plea^ The language of our Courts has uniformly been, 
We will not examine thh jtiftice or propriety of the fentence ; we 
will only look into it to fee what it has profelTed to determine ; and if 
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tpc find that it his profcfied to SetenniBc oii the ground of the pro- i 8oj. 

perty being enemies’^ will hold ourfelves bound by it, although 
from the premiies fiiated i^e Ihoixld, if it had been oom petcnt to us, Another 

•have dritprn a difieront condufion. Lord Mmsjicld^ in Bernardi HeNbeotoit 
V. Motteux^ in anfwer to an obfervaiion of Mr. Lee, of the danger *”** ^*®‘'**** 
and inconvenience of examining foreign fentences, fays, ** this fup- 
pofed inconvenience would be entirely obviated, if the foreign Courts 
would fay,* in their fentences, eimdemued at enemy's praltrty'' 

That'thefe fentences are admifiible and conclufive evidence of the 
fad they decide, it feems not fafe nowto queftion j ‘frota the time of 
€ar. a. to this day they have been received as fuch, without being 
queftioned. In the difcullion of the nature of fitch evidence before . 
this Houfe, in 1776, it feems not to have been controverted j and 
the cafes, 1 may fay, are numberlefs, and the property immenfe, 
which have been determined on the conclufivenefs of lucb evidence, 
in many of which cafes the forms in which they came before 
the Courts in Wefiminjier-ballvttxt fuch as to have enabled the parties 
if any doubt had been entertained, to have brought the queftion 
before a higher tribunal. Such being the confirudion of the policy, 
and fuch the meaning and elFed of the fentences as applicable to 
fuch policy, it remains to be confidered what is the elFed of the 
memorandum or agreement of doth April 1797, figned by the 
underwriters. Independent of that agreement, the fituaiiou of the 
underwriters and aflured flood thus : the infurance depended on 
the condition of, the (hip, being Amerkan ; if a lofs happened ft«m 
whatever caufe, by fea rUk, by fire?, by capture, detention, or fei- 
zure, it would be incumbent x>n the afiured, to entitle themfelves to 
an indemnity from the underwriters, to prove that the fhip was 
American^ that proof might be dnfwered and controverted in aiiy 
way by the underwriters; and in cafe of a capture and fcntence’ 
of condemnation as prize Amply, or on the ground of enemies’ 
property, fuch fentence would be conclufive againfl the claim of the 
aflured. Such being the legal rights of the parties under the policy, 
does the memorandum fliew a clear and mahifefl intention in the 
underwriters to furrender their right of combating any proof which 
the aflured might bring forward of the ihip being American^ or to 
narrow the warranty under which they had contradled 1 I unnot 
find fuch clear intention on the face of the memorandum. It re- 
cites that doubts had arifen how far there is a warranty of property, 

(does not fay in the ihip or the goods; and as to the gpods there 

3 was 
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1803. was not an j warranty,) and what is to be undeirftood by fuch a 
l^HUK warranty. It is declared, that In cafii of capture or &izure the 
ud AjotJjer affurCd, before they claim for a I06, mult produce proof of the 
Hekoeii$ok (hip’s being bottom ; it does not fpecify any particular 

and Another. ^ ** . . . «• j • • .. 

proof, but of courfe leaves u open to the afliired to bring any proof, 
and to the underwriters to meet that by any contrary proof. Now 
on dlls part of the cafe, fuppofe notice of die capture and condem* 
nation had reached the parties at the fame time. Would this have 
prevented the underwriters making ufe of the fentence to 'rebut 
protrf produced by the aflured, or to preclude fuch proof being 
given ? With refped to the goods, the memorandum points out the 
particular proof, viss. the bill of lading ; but no fuch fpecific proof 
is pointed out as applicable to the (hip, but it is left on proof gene- 
rally, which indudes every fpecies of proof, and contrary proof, 
upon which we (hall fettle by granting bills at 4 months,” that 
is, upon fatisfadory proc^. Then comes the latter claufe, “ in 
full dependence that the infured will ufe their beft endeavours to 
recover the property as for account of the (hippers.” This may be 
faid to infer that the uaderwriters looked to the cafe of a capture 
and condemnation as the event on which they would pay, leaving it 
to the affured to procure a reverfaVof the fentence, or reftitution of 
the goods. But is that a neceffary inference ? The terms ufed are 
in cafe of capture or feizure generally ; and there may be cafes where 
'Underwriters may be Called oh to pajr as for a lofe by capture, or 
feilhire where thern may be no condemnation, as a capture and fob- 
fequent re-capture, a feizure or', capture by pirates, Iffr. in which, 
labour and expence might be neceffary to procure a return of the 
goods. It feems to me as if they did net coittemplate the cafo, Of 
the effed pf the fentence^ fuppofe this agreement had been in the 
body of the policy, it appears to me tbet tbis claufe does not necef* 
iarily infer an intention in the underwriters to flipulate for payment 
of the lofs in edfe of captme, renouncing the clear right veiled in 
them by the terms oftbepofit^ ofnfing afentenco of 'Condemnation 
as enemies* property, as evidence to negative the averment in the 
policy, which was a term or -condilienvof their fobfoription. And 
where their right is clear on the ori^nal cpuuraiH;, and the law as 
■applicable to it, it’is not to betaken away by doubtful words. On 
the whole therefore I humbly fubmit it as my opinion to your 
iLordihlps, that by the terms of thispolicy the affuied have warrant- 

•8' ■ , ' ' ..ed' 
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ed the fliip Catbafme to be American^ if that be falfified, the 
contra6l of aflurance becomes void ; that the fentence of a Court 
of Admiralty abroad^ fieing a fentence’ of a Court'of exclufive ju- 
rifdidion proceeding ir« i^ondemning the (hip as enemies’ pro-^ 
perty, isconclufive evidence to Falfify the averment in the policy of 
her being ; that 'the fentence in this cafe has condemned 

as enemies’ property, and therefore has falfified the averment in the 
poliay i and that the agreement fubfcribed at the foot of the policy 
does not fufiiciently manifefi; an intention ia the underwriters to 
preclude themfelves from the ufe of any fpecies of evidence which 
the law allows to falfify the warranty, or otherwife to reftrain or 
limit the legal effe£t of the warranty in the policy in cafe of capture 
or feizure. 

Lawrence, J. The proof of the Catharint being an 
American bottom, upon which proof the underwriters are fuppofcd 
by the queftion to have given bills at four months, is, I apprehendi 
to be taken as proof, without the concealment of any faft or cir-» 
cumfiance which exifiing at the time might weigh in the judgment 
of the underwriters as to their obligation to give-thofe bills, and 
under fuch circumftanccs 1 think the aflured could have recovered 
againft the underwriters, in adions brought upon fuch bills, after and 
notwithfianding fuch fentence of condemnation, regard being had 
to the legal meaning and effed of the policy and fentence, and of 
the agreement of the 20th of April. And the grounds of my opi- 
nion are, that in fuch cafe the bills would have been given without 
any fraud pradifed upon the underwriters to induce them Co to do. 
They would have been given with a communication of every 
exifling fad material for their confideration, with a knowledge 
of the capture, and without any defire to delay payment till a dcci- 
fion as to its legality ; fuch cafe would have involved np‘ ignorance 
of fad j there would have been no miftake or deceit; the giving 
the bill would have been the voluntary ad of the parties ; the not 
requiring the granting them to be 4,elayed until a decifion as to the. 
legality of the capture, would have been a waver of any advantages 
arifmg from what might have been the event of fuch determination, 
In my opinion, in fuch cafe there would have been a good conli* 
deration for the bills ; viz. the premium received by the under- 
writers, .the capture of the veflel, and a fair difclofure of all circum- 
ftances required by them to enable them to determine whether they 
VoL. HI. 6R (hould 
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(hould fettle the lofs or wait the event of the proceedings againft 
fhip, and if there would have been a good confideration, the 
jnd Anotherv coi^fgquence 18, that the aflured would 'be able to recover on the 
bills. In Knibbs v. Halk i 84. where one paid money to 
avoid a diftrefs, Lord held, that being a voluntary payment 

it could not be recovered again ; and in BilbU v. Lumtey^ 2 
469. it was held, that if a party pay money with a full knowledge . 
of all the faSs of the cafe, he (hall not recover it badk on apcctuit of 
his ignorance of law. . But as the*confideration of the queftion upon 
this narrow ground will not, as I apprehend, anfwcr the purpofes 
for whicli your LordHiips direded our opinion to-be tiken, I pro- 
ceed to (late what appears to me to be the law upon thofe other 
points arifing out of the queftion ; firft, Whether the explanatory 
agreement (huts out the effect of the fentence of condemnation ? 
And 2dly, What is the effcdl of that fentence ? With refpeift to 
the explanatory agreement, or rather explanatory declaration, 1 
think with thofe of my brethren who have already delivered their 
opinions, that it has not at all varied or narrowed the fort of proof, 
which it is in general competent to the a^ured to adduce in fupport 
of his claim, or to the underwriters to ufe in rtfifting it. It is ex- 
tremely probable that neither of the parties underftood the fubjeft 
fufficiently to advert to and provide for the queftions which ordina- 
rily arife from the variety of events to which fitch a voyage is fub- 
je<ft, and it is poflible that their defign may have been to fettle their 
rights, without regard to the fentence of any Court in cafe of cap- 
ture. 9 ut this does not in my opinion go further than eonjedure. 
And I think it by no means clear that the underwriters intended by 
'this declaration any thing more than to explain to the adured (who 
feem to have been little acquainted with the conftrudion put upon 
policies) the meaning and efied of the inftrument, without any defign 
of altering or varying the circumftances according to which, by the 
forms of the policy, they were liable for thc loflcs infured againft. 
But if this declaration has fubjefted the underwriters’toa lofs under 
citcuroftances different from thofe by which only they could be 
affeded according to the terms of the policy, it muft be either from 
the lofs by capture being the only one which is noticed by this 
declaration, or from the mode in which the lofs was to be fettled^. 
or from the reliance which the underwriters profefs to place in the 
endeavours of the agents of the affuied to recover the proj^rty as 

'3 ' \ ' for 
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*for the account of the iii'ppers. Hid there been no fuch agreement 1803. 
dr declaration, and tlie claims of the aflured had refted merely on Lothiak 
the policy, they would hav*e had no demand on the underwriters ^n«her 
without being able to prove the (hip an American flilb, and it would 

. . , . . . - »««1 AnoUier. 

nave been competent to the underwriters to controvert the proofs 
adduced by contrary proofs, and among other proofs by the fen- 
tence of the tribunal of Nantz^ fuppofing it to be admiffible in evi- 
dence. It is there to be feen, lirft, whether mentioning the cafe of 
capture only, and not taking notice of any other lofs, will make a 
difference as to the proof; and I conceive it will not. For it feems 
to me, that the only effedt of thofe words, giving them their utmoft 
latitude*, is to narrow the warranty to the'eafe of capture, and to 
fubje^ the underwriters to every lofs except that of capture, though 
the fliip were not American ; but if a lofs were claimed in confe- 
quence of capture, flie muft then be proved to be American bottom. 

The only poflible effisd they can havefeems to me to narrow the extent 
of the warranty, but not the nature of the proofs: there is nothing 
in the agreement deferiptive of them, as that it fhall be fufficient to 
prove it by bill of fale, regifter, fea-lcttef, or other document. 

Nothing is painted out as the proof which will be fatisfaftory, as is 
the cafe with the tobacco, where the bills of lading are motioned ; 
but what the proofs to be produced may be is left generally, without 
any reftriftion to be determined in cafe of difpute, by the rules of 
law. The next part of the agreement from which it may be argued 
that the lofs was to be paid, without regard to the fentence, is that 
by which it is agreed, that upon proofs being produced of the ihip 
being an Americajt bottom, and upon its being fhewn by bills of . 
lading that the tobacco was Slipped by Henderfon and Co., that the 
underwriters would fettle by bills at four months* date. But this 
does not, I think, vary the obligation of the underwriters. The 
force of any argument derived from this provifion, muft, as it 
appears to me, reft on this aflumptipn, that the bills might be re- 
quired before fentcnce, and that it could never be the intent of ^e 
parties that the payment of thofe bills fhould be defeated by a 
fentence given after the bills were granted, or that moi^ paid 
fliould be refunded, to effea which It might be neceffary 10 
have recourfe tq perfons on the other fide of ihe AtimUic, la 
anfwer to this argument I think it may be laid, that the queftton is 
the fame as if the agreement bad been to pay in money upon pro- 
ducing proof that the Catherine was an American bottom j and if 

the 
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i8o 3> tlie time of payment is to weigh, the more immediate the payment 
LoTHiArt ftronger the argument arifing from thence. If the agreement 
and Anoiber ^ad been to pay in money, it would 'have left matters in that re- 
ScNDsasoN fpe£I on the 'foot of the policy, or would not have varied the 
obligation of the underwriters: and had the alTured proceeded 
againft the underwriters before the fentence of the Prize Court, the 
decifion of which might afTed and be material in determining the 
rights of the parties, all proceedings would, according to the prac* 
tice of our Courts, have been frayed until fuch decifion had. If, 
in that cafe, the underwriters could not be compelled to pay the 
money, they could not, in this, be compelled to grant the bills. 
The obligation to pay, or give fecurity for payment at a future 
time, frauds, as it appears to me, exadly on the fame foundation, 
viz. the affured being able to produce proofs of. the performance 
of that condition, which rendered the underwriters liable. The 
time from which the bills would have to run would be the pro- 
ducing proof of the fiiip being an American bottom, and the 
produdion of the fpecihed bills of lading. But that proof muft be 
allowed to be examined ; it muft be competent to the underwriters 
to objed to the proofs not being complete ; and if time (hould be 
necefrarily.fpent in that examination, without any effed which 
could contribute to a fuccefsful refiftance of their payment, and if 
the proofs produced were, on their firfr produdion, complete to 
efrablifri every fad comprifed in the warranty, their date muft refer 
back to the produdion of that proof which was not weakened by 
examination ; and if more time ihould be fpent in the examination 
than the time mentioned in the bill, the underwriters, who would 
have unfuccefsfully delayed the payment, muft make a compenfa- 
tion in damages for that delay, juft as they would if the lofs had 
been payable in money. The fallacy of the argument deduced 
from this part of the agreement confifts in confidering the under- 
writers liable to grant their bills at four months, under circum- 
ftances which, Jf the fentence is pot laid afide, might, in the event, 
lead to a fuppoiition fo improbable, as that it ihOuld be in the con- 
templation of the parties to pay large fums of money, and after- 
wards refort to perfons in America to recover them back. But if 
by law, they would hot be liable in an adion for hot granting the 
bills until the decifion of the Prize Court, the difficulty is removed : 
the underwriters Would not have the inconvenience of reforting to 
America^ but only thift of being liable to intereft for a delay of 
10 payment. 
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•payment. The laft circumftance in the agreement from whence it 
tnay be inferred that it was intended to flint out any efFcd of the 
fentence of a Prize Court, is the dependence which the under- 
writers place in the agents of tl'.e aflured to ufe their beft endea- 
vours to recover the property, as for account of the fliippers. In 
order to found any argument on this circumftance to prove that 
the underwriters meant to pay the lofs without any regard to the 
■fennence, it muft be (hewn that fuch proviflon as this was meant 
to be applied to every cafe of capture, and among them to the 
cafe which has happened of the captured vcflel being condemned 
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as enemies’ property, for as I underftand the argument it is this ; 
the underwriters look to the infured to recover the property in cafe 
it be condemned as enemies’ property ; but this thpy could not 
have ftipulated for, unlefs they had meant to pay the lofs if the flilp 
ftiould be condemned on that ground. The force and efiedf of 


this argument arifes from a fuppofed inconfiftency in fuch provi- 
fion with the underwriters infifting on the fentence in anfwer to 
the demand of the aflured. But the argument has no foundation 
if the endeavours are properly to be referred only to thofe cafes in 
which fuch endeavours might be exerted for the benefit of the un- 
derwriters, confiftcntly with their being able to make ufe of fuch 
fentence ; for no argument can be drawn to prove them liable in a 
cafe falling within the condition or warranty from a provifion to 
fecure to them a benefit in cafes where, by the terms of the policy, 
they would be liable for a lofs. In the cafe of capture and acquit- 
tal, the voyage might be defeated, and the afliired be entitled to 
abandon, and call on the underwriters as for a total lofs. But I 


think thofe cafes fufljciently account for this provifion, without 
making ufe of a ftrained inference to render the underwriters re- 
fponfihle in a cafe where, by the terms of the policy, they are not 
liable ; to do which, this dependence on the endeavours of the 
affured muft be extended to the cafe of capture and condemnation 
as enemies’ property, inftcad of its being applied to other cafes to 
which it may be referred confiftcntly with the engagements of the 
underwriters, conftrued in the manner in which they are ufually 
underftood. The dependence of the underwriters on Ihnderfon 
and Ridddl to ufe their endeavours to recover the property, as for 
account of the fliippers, is in effed nothing more than a depen- 
dence that they will endeavour, in cafe of feizure or capture, to 
get back the tqbacco on account of. the perfons who flbipped it, by 
VoL. III. <5 S which 
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wiiicli the claim on the underwriters would be diminilhed in thofe 
cafes where a claim could be made. But the underwriters could 
only have wilhed for fuch endeavours in cafes v.'hcre lome benefit 
might refiilt to them from thofe endeavours, w'hich could only be 
by IclTening the lofs in cafes where they would be liable ; and if 
we look at the policy to difeover thofe cafes, that of hollile capture 
and coudemuation is not one, and if we refer to the antecedent 
part of the explanatory declaration, there is nothing, for the xea- 
fons I have fubmitted to your Lordfliips, from whence it can be 
colleded that the underwriters meant to extend their refponfibility 
beyond the terms of the policy. The remaining point to be con- 
fidered is the legal efFedt of the fentence of the Tribunal of Com- 
merce of the canton of Nant%, As to wrhich, after the continued 
: pradice which has taken place from the earlicft period, in which, in 
adions on policies of infurance, queftions have arifen on warran- 
ties, to admit fuch fentences in evidence, not only as conclufive in 
rem^ but alfo as conclufive of the fevcral matters they purport to 
decide diredly, I apprehend it is now too late to examine the 
pradice of admitting them to the extent to which they have been 
received, fuppofing that pradice might, upon the argument, have 
appeared to have been doubtful at firft. On the authority of thofe 
decifions men have aded for a long feries of years, and entered into 
contrads of affurance in this country with -a perfed knowledge of 
fuch decifions, and, in expedation of the queftions arifing out of 
fuch contrads, to which fuch decifions are. applicable, being ruled 
by them; and though it might have been -at firft much better, in 
the interpretation of policies of alTurancc, to have given them a 
a much narrower conftrudion, and not to h&ye held warranties to 
the extent to which. they have been- carried, to be inferred from 
fuch words as are ufed in tbi& policy, orfrom fimilar expreftionsof 
great generality ; yet fuch expreflions having, by.a variety of deci- 
{ioas as to their effed, acquired a defined and fenown fenfe and 
meaning, according to that fenfe and meaning they muft now be 
underftood ; and after the many cafes in which, in contradidion of 
a warranty of neutrality, fentences of Courts of Prize have been re- 
ceived in evidence, a warranty of neutndity muft, I conceive, now 
be underftood as containing in itfelf, amongft other things, a ftipu*> 

■ lation that the cbntrad of alTurance fhall be void if the fubjed- 
) matter warranted neutral be condemned as enemies* property ; and 
Lif a warraiuy of neutrality eontuns this ft^tthtiaa,the feiiteace af 
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a court of competent jurifdlftlon condemning a fliip on account of 
its want of neutrality, is the proper evidence, according to every 
principle and rule of our law, to determine that fad. In receiving 
luch fentences in evidence, the Courts of Wejlminjicr-Hall have not 
in any inftance of which I am aware ever taken upon tlieinfeivcs to 
review or confider the propriety of the determinations of any Court 
of Prize; but, on the contrary, have exprefsiy renounced any fuch 
authority. Where the fentence has exprefsiy condemned a veflei 
as enemies’ property, they have held themfclves bound by fuch de- 
termination ; and they have never looked at any other part of the 
proceedings than tl»e fentence, or examined the reafou of it but 
with a view of difeovering the ground of fuch determinations in 
cafes, where that ground was not dilUn£lly marked and pointed 
out by the fentence j and in doing this, I conceive that any cir- 
cumftance to be found in the proceedings, or adduced in evidence, 
from whence the fentence may be inferred with fufllcient certainty 
to have proceeded upon gjrounds inconfiftent with the warranty, 
would make fuch fentence conclufivc againft the warranty. If it 
appeared that the proceedings were in a Court, which had no jurif- 
diftion but in cafes of hoftile capture, and a fentence of fuch Court, 
condemning a fliip as prize, were produced in evidence, that would, 
as I conceive, be conclufive in our courts againfl: a warranty of 
neutrality, whatever might be the grounds or reafonsfor fuch fen- 
tence; becaufe it could not be taken that a Court fo conftituted 
could condemn upon any other ground, however erroneoufly they 
. might 3(3. But the title or defcripfion of a Court does not often 
point out the extent of its jurifditflion. In the cafe now under con* 
iideration, the Court' is called the Tribunal of Commerce of the 
canton oiNmtz.; a title from whence it may be inferred that they 
had a jurifdidion much beyond queftions of prize, which do not 
feem naturally to belong to a judicature of that defeription. 

; Queftions between merchants, and queftions of revenue, feem more 
likely to be the objedl of its jurifdi(3ion,' than queftions of hoftile 
capture. But even if the court had been deferibed as a Court of 
Admiralty^l do not knotv how our Courts could infer from thence 
that its jurifdi(3ion was Iblely that nf hoftile capture, for in our 
own country the Court which has the foie jurifdidiion of prize, and 
a Court of a very difierent jurifdidlion are indifferently called, 
though not corredly, by that name. In order, therefore, for our 
v«tt«ni^ipal courts to judge of the.grotsnds upon which a foreign 
1 -^ Court 
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Court condemns a fhip from the conftitution of the Court, the 
jurifdidion of that Court muft appear either from the title or the 
proceedings, or be proved by evidence j if neither of thefe things 
happen, other media muft be reforted to to difeover the foundatioa 
and ground of its determination, if that does not diftin£tly appear. 
In the courfe of the argument at your Lordlhips* bar, it was not 
denied by Mr. Attorney-General that the proceedings of a Court 
might be looked into to fee whether a condemnation of a captured 
veflel proceeded upon the ground of the breach of fomc revenue 
law, as fmuggling ; and if our municipal Courts may look into 
the fentence to fee whether the breach of a revenue law be the 
ground of condemnation, they, by a parity of reafoning, may look 
into the proceedings to difeover, as far as they may be able, wlie- 
ther the condemnation was on any ground not inconfiftent with 
the warranty of neutrality ; for the admiflibility of a fentence of 
condemnation in evidence, can only be contended for upon the 
fuppofuion that it contradids the truth of the warranty, which 
can only be when the fhip is condemned, for fome. caufe in- 
confiftent with that warranty. The municipal Courts of this 
country, in examining whether or no foreign Courts have in 
their fentences of condemnation proceeded according to the law 
of nations; have never fo done with a view of deciding in a 
different manner where fuch determination has not been confifteut 
with thofc laws, than they would have done if in their opinion 
fuch determination had had thofe laws for its fupport ; for however 
repugnant to their fenfe and reafon fuch fentences have been, the 
municipal Courts of this country-have ever felt themfelves bound 
by fuch fentences, whenever they could difeover the point they ex- 
prefsly meant to decide. When that has not, as they have thought, 
been diftindly ftated, and upon examining the reafon of the fen- 
tence, they have found a Ihip condemned on grounds inconfiftent 
with the law of nations, they have been led to conclude that the 
condemnation has been for fome other caufe than that of enemies* 
property, and to refer it to other grounds to be colledled from the 
proceedings, inafmuchas a condemnation as hoftile prize, according 
to their underftanding of the fubjeQ, ought and could only juftly 
proceed on the foot of thofe laws ; aqd though in their determina- 
tion upon thofe occafions they may have drawn wrong coficlufions, 
the principle upon which they have aded can hardly be contro- 
•verted, which has been fimply thajt. of diifovering whether or nq. 

3 the 
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ths warranty was or was not contradicted by the fentence of con- 1S0 3. 

demnation. Until that is afcertained, it is impoffible to fay whe- lothITk 
ther any fentence offered in evidence can have any and what relation 
or bearing on the queftion in judicature. The cafe of Bernardi v. 

Motteux is the original authority upon which all the other cafes 
upon this fubje£t have been founded. In that cafe the determina- 
tion of a Court of Admiralty in France was held not conclufivc 
Bgainil a warranty of neutrality. And there Lord Mansfield ftated 
the difficulty to be, the not being able to colledb the ground 
on which the French Court of Admiralty went, whether that of 
enemies* property or that of the papers being thrown overboard 
contrary to an arrit of that country; and thinking that enough did 
not appear on the fentence to afeertain precifely upon what it was 
founded, and that the French Admiralty might have proceeded on 
the ground of the papers being thrown overboard, determined in 
favour of the Plaintiff on the ambiguity of the fentence. In that cafe 
Lord Mansfield was deiirous of the parties agreeing that the firoch 
verbal ffiould be made a part of the cafe, becaufe by referring to it 
the ambiguity of the fentence would be explained, as it fet forth the 
ground of taking the (hip to be an arrSt of in the year 1778 ; 

And in the cafe of Salloucci v. Woodma/s, Parfi 362. Lord Mansfield 
laid it down as a general rule as to.fuch fentences, that where no 
other caufe appears, it muff he prefumed from thfi^qmj^nation 
that it proceeded on the ground of property belonging to an ene- 
my ; and diftinguiffied that cafe from Bernardi v. Motkux^ as there 
a particular ground of con(i(cation appeared on the face df Ae (e|- 
tence ; and that it did not appear to be on the gronnd of enemies* 
property. That thefe decifions have had great weight in the courts 
of common law will not be wondered at, if it be recolleded that 
they had the authority of Lord whofe mind wheta he 

filled the office of ^lidtor General bad been particularly turned to 
the confidCration of queftions of prize, and who, according to the 
account of Sir Wittiam Blaclfione^ jComm. vol. 3. p. 70.) attended 
and conduced all the decifions of the Cockpit during the whole of 
the ivar, which began in the year 1736, and whofe mafteriy ac- 
quaintance with the law of nations was known and revered by every 
ftate of Europe, &»bfcqaent to the decifions I have mootloned, the 
odes oU Geyer v. Aguilar ^ Chnfiie v. Seeretah^ Pollard v. Bdt^ Bird 
y, A^hton^ and Price y, Bell, have been decided, in which the 
Court has aded on the principles laid down in the cafrs I have men- 
VOL. III. € T tioned ; 
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1S03. tloned : and though in (bme of thofe cafes expreSions may have 
ufed, from whence it may have been fuppofed that the Court 
and Another diftingui0ied between cafes, where the foreign fentence has • 
HsHDEaioH diftin^tly and direAly founded their condemnation of a capture on 

tndAnotber. • 

its being enemies* property, and thofe where it only was to be col- 
leded from other parts of the proceedings, that fuch was the ground 
of decifion, and that in fuch latter cafe the Court did not hold itfelf 
bound unlcfs it approved of the reafons j yet I believe if the cafes 
are attended to, and that which has been faid by the different Judges 
is conftrued with reference to the points in the cafes then before 
them, notwithftanding fome generality of expreflion, it will not be 
found that they had any fuch diftindiion in their minds ; and if the 
opinions of all the Judges in thofe cafes is attended to, it will not 
appear that the Court adopted any fuch diftindlion. Having faid 
thus much as to the principles upon which the cafes have been de- 
cided, in which queftions have arifen on the efiedi of fentences of 
foreign Courts by which Ihips have been condemned, it only re- 
mains to examine the fentence in this cafe in order to fee whether 
it has not profeffed to condemn the ihlp Catherirte as enemies* pro^ 
pcrty ; and if that is not diftindly ftated to be the ground of the 
condemnation, whether that cannot be colledled from other parts of 
the proceedings. And upon this point my opinion is, that the 
Catbenne was condemned by the TribunSl of Commerce of Naniz 
for being the property of the enemies of the Trench Republic. 
That Court, afer having lajd out of their coniiderations various 
matters, which in their judginent ought hot to weigh, and ffating- 
other things as the reafons of their deternlioation, the laft of which 
is, “ that confidering every fliip declared enemy and good prize 
carries with it the conBfeation of her cargo proceeds to declare 
the ihip lawful prize % and as a confequence adjudges the cargo to 
be lawful prize; that is, with reference to the laft reafota it judges 
the cargo prize, becaufe the Ihip bad been declared an enemy ; and 
then the fentence concludes with refpedi boftr to the ftt^ and cargo, 
that the whole, from what that Court has been pleided to confider 
as an irregularity in the captaiti'S paper8,*i6 to be deemed, that is, 
thought or judged to bciong to the enemies of the French Republic ; 
which terms, to my mind, moft explicitly and dtftin&ly mark the 
ground of condemnXdon to "be that of enemies* property. >1^ 
being fo declared, any examination of* the other parts of ftie^prO^ 
ceediogs, ox the rejdbns of the (entepccj tannpttw gone ltitd aceord- 

‘ing 
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«ng to the principles of the feveral determinations in our Courts, 1803. 
which have never examined them but where they have been un- l^thiTh 
able from the amlnguity of the adjudicating part of the fentence to Another 
colled the ground on which it has been founded. ^For thefe rea- HnroKutoM 
fons, upon the points to which I have conceived your Lordfhips 
might exped me to advert, my opinion is, that the explanatory 
agreement or declaration does not Ihut out the efied of the fentence 
of condemnation of the Ihip Catherine ; and that the effed of that 
fentence is conclufive in favour of the underwriters, that the war* 
ranty in the policy has not been complied with. 

Rook£, J. The queftion propofed by your Lordihips fuppofes 
that the iofured have aded with perfed good faith ; that the (hip 
was truly an American^ and had the ufual documents on board. 

At the time of the infurance we mull prefume that the infured 
meant honeftly, and that they believed that they could procure all 
the proper documents to prove the Chip to be American. In the 
policy the Catherine is called an American ihip. An agreement is 
afterwards entered into and flgned by the underwriters to explain 
what they underflood by the terms of the policy callwg her an 
American ihip. It is the agreement of the underwriters: it has 
their fignature,. and muft be coniidered as exprefled in their lan- 
guage, at»d confequently if the exprefiion is in any refped equivo- 
cal, the conftrudion ought to be made favourably for the aflured 
rather than for the underwriters. When this agreement was made, 

I muft prefume {for 1 ^refnme that they have the common under* 

(landing of mercantile men) that the parties were aware, that in 
cafe bfM by other perils than by capture or feizure, proof that the 
.'ihip was properly documented according to all that was known in 
America^ at the time when the ihip failed, to have been required 
by Frtfxcribr.that purpofe, would be fufficient to entitle the infured 
to recover in pur courts. ^ They make no provifion for Ioffes by 
*tbefe means. They provide only for the events of capture or fei- 
sure. And ah what terms do they provide ? They do not fay, jp 
cafe of capture and eondemnation we will not indemnify, for we 
ihalhconiider a .featepce of oonderotution as conclufive to ihew ilte 
.American. This would have put an end to all doubt. But 
denowing (he was liable to feizure or capture they declare, that in 
Cafe of captaare or frizuve .the afiured before they .claim for a lofs 
apuft- produce proofs of the (hip being ,aa Americcm bottom, and by 
t^ofla^g-ibew tbe toba^ beeu (bi{^ed upon account 

. 1 and 
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1 803. and rifk of Meflrs. Hender/on^ 'Ferguffon^ and Gibfon^ upon which the 
L^hian underwriters agree to fettle by granting their bills at four months* 
and Ano ber for the ainount of their fubfcriptions, dedufiing the ilipulated 
H«i« DKRson premium, in fuR dependance that the infurcd will ufc their beft en- 

and Anocher. W ^ ^ 

deavours to recover the property, as for account of the ihippexs. 
The agreement is made with an exprefs view to feizurc dr capture, 
and to thefe events only : it rcipedts fuch feizurc or capture as may 
afford an opportunity to the infured to endeavour to recover the 
property ; and it fuppofes it poffible that thefe endeavours may be 
unfuccefsful j and no proviilon is made that the underwriters fhall 
be excufed, ot that the aifured fhall refund in cafe thefe endeavours 
fhal) not procure a recovery of the property. It declares, however, 
thatiif the brokers produce proofs of the (hip’s being an American 
■bottom, and fhew by bills of lading that the tobacco was fhipped on 
account and rifk of the aifured, that then the underwriters will 
fettle. The mode of fettlement is, I think, immaterial ; whether 
by adual payment of money, or by granting bills at four months* 
date. The foundation of the claim of indemnity by the afliired is 
the lame, that there has been a capture or feizurc, and that 
proof has been produced that the Ihip is an American bottom. Tbe 
whole dotfbt, then, arifes on the conftrudion of the word proof 
Did the parties mean fuch proof as is fatisfadory between man and 
man i fuch as was known, at the time the Ihip failed, to have been 
required by France to fliew her to be au American^Mttom ? or did 
they mean iiich proof as, though technically eonclufive in the 
Briti/b courts to ihew her to have been condemned as enemies* 
property, yet is in reality coptrary to truth and jultice^ They 
clearly have in their contemplation a cafe of capture or feizure, in 
confequeace of wbidi the affured may ule their bell; endeavcHirs 
to recover the property, and yet be unluccefs&l. Now I cannot 
form to myfelf a cafe of leizuie or capture in which the afliired 
IhaU ufe their beft endeavouis to recover l^ck the properiy, and be 
unfuccefflful, exccpta cafe ofcondemnadoo. For if the ihip Ihould 
be feized and T^afed, or takf p and rt-uktn, the endeavours of 
die aflitred (if th(^ ufed any) #on|d he fubceftftil, and thelndm- 
nity would bepf impoi^^ ; but if the & 
ai^ condeoMied, nqt^th^ndipg the endeavo^^ 

the aflured would be endtled to recover ju for a total tofs.' My 
ophaon, thetefi)fe, 5 «, that the agreement provi^ for the' dale of 
captttie and eoademnatiQn, ;:priylPg on the good faith of dm jdlfttred 
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that they will honeftly ufe their heft endeavours to recover the pro- 
perty, If fo, i can never afient to fet up the fenteuce of condem- 
nation in bar of a performance of the agreement. That would be 
to allow an exception tjufdem rei cujus petitur dtffhlutio : it would 
be to pervert the agreement from what I conceive to be the true 
fenfe of it ; and to break through an eftabiilhed maxim of our law. 
The coiiftrudlion I put on the word ** proof*’ is luch proof as is fatis- 
fadory between man and man without regard to the event of con- 
demnation ; fuch proof as muft have been produced in cafe the fliip 
had been loR by fire or perils of the fea ; in fhort, fuch proof as by 
the terms of the queftion propofed by your Lordfhips is admitted to 
have been produced by the parties in this caufe. Having regard 
therefore to the agreement of the 20th April 1797 , 1 am of opinion, 
that if bills -had been given by the underwriters and had remained 
in the hands of the afTured after the fentence of condemnation, the 
airared could have recovered againft the underwriters in adions 
brought on fuch bills, after and notwithftanding fuch fentence of 
condemnation. But if I fhoidd be thought wrong in the conftruc- 
tion I put ou the agreement, and if your Lordfhips ihould be of opi- 
nion that the proofs required by the parties are ftrift technically le- 
gal proofs, in which the fentence of condemnation is to be included, 
then I am of opinion, upon the authority of the fcveral adjudged 
cafes from Cornelius Hughes^ in the time of Gbafles the ad, to 
the prefent time, and particularly the laft cafe oi Ceyer v. Aguilar^ 
(which I think to have been decided on the foundeft principles of 
policy) that the fentence of condemnation once admitted in evi- 
dence is conclttfive to fhew that this (hip was pro b&c vice enemies’ 
property, and confequcntly not a neutral American^ as by the war- 
npty the afTured undeitook fhe fiiould be* 

Thompson, B. The defeription of the fhip Catherine in the 
policy as an American is equivalent to an exprefi warranty 
that {he m Americany and the afTured therdbre are bound to fhew 
that the ihip really did fuftain the charaftcr of an American in 
every refpedlt, and as fuch was entitled to the privileges of neu- 
trality before they can recover agabft the underwriters. Poffibly 
ftie explanatory ^reement was occafloned by a doubt whether un- 
der life warranty the tbbaeco muft hot be proved to be the property 
‘^Hen^fon and Ca 5 or poffibly by a doubt whether the warranty 
not confined to ^e ffiip. At any fate, I do not think that it 
w« the intention of the uriderwriters to preclude any fpedes of 
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proof either on their own part or on the part of the afiiired. In- 
deed it is obiervable, that no precife mode of proof is pointed out 
with refped to the property of the fliip, though the evidence of the 
property in the tobacco is admitted to be drawn from the bills of 
lading. It does not appear to me that the reliance placed by the 
underwriters on the endeavours of the affured to recover the pro- 


perty as for account of the Ihippers, imports any thing more than 
the common claufe to the fame efied introduced into every policy 
of affurance : confequently it affords no fatisfadory inference as to 
the meaning of the explanatory agreement. Now unlefs it could 
be made clearly to appear that the underwriters had it in contem- 
plation to renounce the advantage to be derived to themfelves from 
any fpecies of proof whatfoever, and more particularly from that 
fpecies of proof which is conclufive in their favour, I- think they 
ought not to be deprived of the ufe of the fentence of condemna- 
tion of which they wifli to avail themfelves. With refped to the 
effed of the fentence of condemnation, if the underwriters are at 


liberty to avail themfelves of it, it appears to me that there is little 
difficulty. It is now clearly eftablifhed, that where there is a war- 
ranty of neutral property, and a condemnation of the property in- 
fured takes place in a Court of competent jurifdidion as enemies* 
property, that fuch condemnation is conclufive againfl the warranty 
of neutrality in our Courts. The cafes in which foreign fentences 
have been held not to be conclufive againft the warranties of neu- 
trality, have been cafes where the foreign Courts have clearly pro- 
ceeded in tlieir condemnation On the ground of fome contravention 
of their own arbitrary rules, and in which the terms of the fen- 


tences have not contradided the warranty of neutrality. The 
French fentence by which the Catherine was condemned, exprefsly 
decides that flie was not neutral property. This cafe therefore ap- 
pears to me to fall precifely within the cafe of Geyer v. jfguilar^ 
7 71 R. 681. A doubt has been intimated whether if the under- 
writers had adually given their bills before the arrival of the &n- 
tcnce of condemnation, they would have been liable to pay thofe 
bills after the arrival of the fentence. Suppofing the bills not to 
have pafied into other hands, it appears to me that the under- 
writers would not have been liable to the aflured upon thofe bills: 
after the arrival of the fentence, for the bills would have been given, 
under a millake of fads falfified by the fenteace« and confequentiy 
would have been without confideration. 
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Grose J. In anlwer to the queftton put by your LordlhS^, 
Whether, under the circumftances dated in the queftion, regard 
being had to the legal meaning and efiefi; of the faid policy, fen* 
tence, and agreement of the aoth ^/r/V 1797, the aflured codld 
have recovered againft the underwriters in afliohs brought upon 
the faid bills ? my humble opinion is that they might have fo reco* 
vered. That opinion is founded upon the nature and legal eifed; 
of the tranfadiions that have pafTed between the parties; and parti- 
cularly the intent of thofe parties apparent upon the face of the 
agreement. The tranfa£tions previous to and material to the con•^ 
^deration of the agreement are, that in March 1797 the Refpon- 
dents, merchants in Glafgow^ agents and attornies of MelTrs. Hen- 
derfon and Co. merchants and partners in the State of Tirginia^ gave 
an order to Meflrs. Murdoch and M*Kenzic^ of Qlqfgow, to make 
infurance for MelTrs. Henderfoti and Co., citizens of the United 
States of America^ on tobacco ihipped on an American veflel called 
the Catherine. A policy was effeded, on the Sth March 1 797, 
upon the goods and merchandifes of and in the good Ihip or veflel 
called the Catber’ne^ an American veflel, .againft the adventures and 
perils of the feas, and againft men of war, enemies, pirates, takings 
at fea, arrefts, and detentions of all kings, princes, and people. The 
voyage infured was from the Potomack and Patuxent rivers to Afr/- 
voetjluysy from thence to Rotterdam or a port to the northwards 
Before the effeding this policy the (hip failed with her cargo, on 
the ift of Aprils from Nottingham in Virginia^ and was captured in 
the voyage on the 17th of May^ by a French privateer, and fent 
into France. Between the date of the infurance, and after the 
failing of the Ihip, and before the capture, i. e. on the aoth April 
1 797, doubts having arifen how far, by the policy underwritten,' 
there was a warranty of the property being American^ and what 
was to be underftood by fuch warranty, the parties entered into 
the explanatory agreement, dated Clq/gow^ 20th April 1797. 
Conftdering the terms of the agreement, the conftrudion of it may 
receive elucidation, and the intention of the parties be difeovered, 
from the ftate of things at that time exiftlng in Europe^ from the 
articies fnofefledly infured, from the words ufed in the agreement, 

and froni others that feem to have been ftudioufly omitted. Pre* 

♦ 

vious to tbn date of the ptdicy and of this agreement a war had 
exifted in between this country and France^ which made it 

convenient anddeflrable to caufe to be underwritten articles of 
> different 
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<l^fier«nt forts, belpng^ng as weU to foreigners as to Britijb iutiyeds, 
againft the perik of the feas, fire, and agaioil capture at fea, arrefis, 
and tktaiaroents of aU kings, princes, apd peofde, barratiy, and ali 
other perils, lofies, and misfortunes, that had or ihould come to the 
hurt, detriment,’or damage of the goods or ihip. Upon the infur* 
ance of foreigners it -became material to know whether they -were 
neutral or enemies, and warranties were entered into for the pur- 
pofe of binding down ^e afiured to proof of their ihlps and goods 
being neutral, and in confidence that, fliould they be fuch, and 
fdzed or captured, the owners would, in cafe of procefs by the 
•captors in the Admiralty Courts praying condemnadon, refill and 
prevent tbelr being condemned as prize. The law upon thefe 
warranties compelled the allured in all cafes to prove the warranty, 
and, whether the Ihip or cargo was loft by capture, or the perils of 
the lea, or fire, or barratry, if the warranty was not, as it is called, 
complied with, the afllired, in cafe of a lofs, either by ftorms or 
barratry, or capture, could not recover. And upon this fulled, that 
is, warranty, there were different modes of proof j of the fliip, by 
bills of fale, or evidence by whom built ; of the goods, by bills of 
lading, or of both by a fentence of an Admiralty Court, to which, 
fuch Courts being Tuppofed to be guided by the law of nations, the 
■comitoi gentium pays fiich refpefi as to deem its authority conclu- 
live as to that ‘Which it determines as to the point of the property 
being, neutral or hoftile. And although, in my way of conlklering 
the ^ueftion, it is not nectary to fay whether fuch condemnation 
is conclufive, yet,' as at prefent advifed, I think it is; although I 
confider proc^ of the -Ihip being built in a neutral country, at the 
of tfee alfured or of property conveyed by bill of fale, to 
be 4 mom fatisfai^oly proof of the ownerlhip. The lefs fatisfiic* 
tory proof in the minds of hondH then, in tvhich the law lays one 
thing and the realfa£l may be different, is proof on capture or 
iei^ure, by cohdemnation in an Admiralty Court; for it foight 
happen that a foip, though neutral, though built by an 
loaded by an American With his own property, might -be baptured 
by a French fliip, taken to a JVwrc poiti Rbelli^ in i 'i’y^rt&'^Ad'^ 
miralty Cqart, and might be condemned as miumies* property^ not 
becaufe it was enemies* property, blit becatde the owniem bad not 
•complied with fame French tiukiiloivn to theni^ Upon faMure 
of which, that nation deeme^ the flfip: to be- eneeiies* proper^. 
Sack things liave 

• 7 have 
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have been known tQ An^ricani, Sxoeiies^ Dmts^ axid^ every foreignf 
Aatti' wbofe ihlps tlie hs^e iafured, and tho Fjre«ri& nation 

have feized'^ coademnadop, therefore^ became an ttnfatUfadory, 
though cOndofiVej modd Of proof of % ftiip and good# being ene- 
mies* property * 1 fay uniktis&dory, compared with the proof 
building the ihip or hiU of fale, a^^^ of the bill of lading of the 
goods; but fudi condemnadon cotdd jfeldom hei except where the 
lofs was 'by capture or feirlure, riot arhere it was by fire or fiorm. 


Looking, therefore, to the different proofs of neutrality, and of 
being enemies’ property, the parties in this cafe fit down and recite 
a doubt exifting, whether there was a warranty, and what was to 
he underftood by iti, and declare what; under certain circumfiances, 
fliall corifeitute proof fiifficierit of the waifanty. They were aware 
of the different modes by which a lofs might happen, by perils of 
the fea, by fire, by barratry, and by capture or feizure; but they 
llipulate what Ihall be' proOf of the warranty in two given cafel 
only, that is, capture or feizure ; leaving, in other cafes, to the 
courts of law to determine what the proof fiiall be ; and they de- 
clare, that in cafe of capture or feizure, Hsnderfmt and Go., before 
they claim for a lofs, muft produce proof of the Ihip being an Ameri^ 
bottom (this relates tothc £hip|i aud By Mllsof ti (hew that 
the tobacco (hall have been (hipped oh ac^unt and rifk of Iiender~ 
fan and Co. (which relates to the goodslr ^ the only ftipu- 
lated proof as to the goods; J&phh 'p the 

(hip being bottom, and IjiHs of that the 

tobacco had been (hipped cm aCcOuhraod rifit and 

Co., what is t6 be the cpiifeiijoeneef ' T e^rl^,,; 

** upon which we (hall (ettle by gratai^g our hills at 
■d^e for the amount Of our fu^riptii^, dedi^ihg the ftipulaf'ied 
premium,” /. e. proof of the bortom by 

blH of file^ Or other ^ df It built In America ; Of 

the goods havlnj^been' iiljf)p^ dft IccBu^ <it HiifAeffon 

and Co. by bllls'pf ledhs^ I Ibis VwTmme^ to be (ettted 

by ' bHls at .fpur’^^phtlEfe," ■negotiited., 

■ and;upoh v^|;i‘cb' ''tfe'mbbey.' 

^tbediicbUht;' 

"rdcpehdepW'tbst.-^e wmh^''tli%|f b(^e^ 

the propCTty as for accoVnt bf the (blpjii^^^ 
hefit of the bhdcf wf^ for 

f^itunsbyihd So thar/haVing the ihbjik 
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of condemnation in tbctr view, end-icnowiog what Uie ^effc£l and 
xonfequettce of ' the condeinnation would be, .they do not 'ilipulate 
that upon cobdemnation as eneinies’ proper^ thp money £hall,be 
returned, but upon capture orfci 2 ure:(lcavipg put in failure ofooar 
demnation) the bills .are to be . given, and .the .inlured, for the 
benefit of the underwriters, are to tife their beft endeavours to re- 
. cover the, property Jby preventing a condetn-nation. , This rfeetns. to 
me to be the fair naturil import of the words, an4/the intemion 
was, that if the aflured proved^ the fltips to have been built in 
rlcot and the goods by bills of lading to have been fliipped on the 
account and rifk of the infured, the money was to be paid by bills, 
without any regard to a condemnation of any fort. That a con- 
demnation might be had was known ; the confequence of it was 
renounced ; and, condemnation or no condemnation, the money was 
to be paid. Cuiiibet licet renmtiare juri pro fe introduSlo. If it had 
been the intention of the parties that in any cafe it fliould be re- 
turned, the agreement would have fo.Aipulated ; but it has not that 
Aipulation; and therefore it Teems to mc,'to be neither within the 
letter of the agreement aior the intention of the parties. For, had 
fuch been the intention of the parties, when they ftipulated what 
was to be done by each, and InTuch fiipulation manifefily having 
in view the polTibiUty of 'condemnation, they would, nay, I think 
they muft have added, "and if condemned as enemies’ property, the 
money received to be returned to the underwriters.” Upon thefe 
grounds, looking mto ihp ftatc of things at the time of the agree- 
ment, reading the words of it ih the plain, known fenfe, adding no- 
thing, leaving nothing- out, it Teems to me, under the cirGumftances 
ftated in the ;<jueftion, that the affured have, on their parts, com- 
plied with the terms of the agreement, /. r. they have produced 
proof of the (hip hang m Jmertcan bottom, and of the goods 
being ihipped bn account and, riik fJtnderfon and Co;; and 
having fo done, they are entitled to be paid by bills. And although 
thofe bills remained in their hands until after the fenteace of con- 
demnation, yet fuch fentenPe could not aSeA their right to the mo- 
ney, as Tuch right is made by the agreement to depend^ not on 
condemnation of the property, hut- bn Ripuhued proof of the Thi^ 
being ah bottom, and rikgbbds b^hgfhipped bn a^ 

xif lienderfm and Co< j which pro^, by the 
;hiive bklfted^ 'fhe ihfereheefirom thefe wordsj ahdtlus eoh^Mon, 
vis, that when the tutdetsitnihh?^^^ th^ they 
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tixpefled the aiTared to warrant was, that tjbe Ihip yr^s American 
bottom, and the goods Supped on account, of and Go. 

of thi^ when they hgned the agreeinei4 iti queSion, they ftipulate 
that the alRired ihall produce pcoofs, /v/s. as to the goods exprefsly 
by bilis of lading (and this of the gpods|s the only fiipulated proof, 
and thereby negatives all other proof and difcuihpn upon it, and 
makes this proof conclunve) ; as to the, (hip’s being American hot- 
tomjhy any competent evidence ; fuch evidence k, admitted to have 
been given, becaufe the faCt which is, the .conclufion is exprefsly 
Sated. On thefe .grounds I am of opinion that the bills remaining 
in the bands of the alTured after the feutence of condeipnation, the 
aflured, notwithftanding fuch fentence, would have had a right to 
recover the Turns mentioned in thofe bills; and that .the quedioa . 
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put by your Lordihips to .the .Judges, ibould he.anfwered in the 


affirmative. 


Heath, J. The agreement of the 20 th of ..<:l5^'^^^ *797* 
which the queflion refers, is inaccurately drawn ; yet I think that 
the intention of the parties is manifefi:, and 1 have no'doubt con- 
cerning the legal conftrudlion of the inftrument. The objefl of 
the parties was to afccrtain the neutrality of the fhip in the event 
of capture or feizure, by the medium of fuch proof as would be 
fufficient in the cafe of a lofs by the perils of the feas. The raani- 
feft injuftice prafliifed by the Gourts of prize at the date of 

this agreement was fo public and notorious, and was the fubjed of 
fo many fuits in this country, that I prefume wc may judicially 
talqe notice of it. If fo, the meaning of the agreement, as clearly 
and manifcAly may be colle^ed from the terms of it, was to in- 
demnify the aflured againft the iniquity of thefe fetitences, and for 
the underwriters, in confideratioa pfthe high premium of loguineas 
per ceat.y to take that riffc on themfelves^ for the premium was a 
high war premium. But however dear this may be to niy appre- 
henfion, -yet as feveral other Judges entertain diflerent fentiments 
on this ful^e^, I fhall proceed to examine the legal effe^S of this 
• inftrument, and to afeertain the principles which ought to govcrri 
< the conftrudion in In every executory cpntraA wh(»'e on Hv 
given event a fuip, of money is agreed to be paid by Pne pai^y to 
the other party, it is epn^petent to them to agi;ee ^ afeeruip fuch 
event by any certain oaedium of proof, racing fuch proof 

is a eoodition precedent in covenantj or a fufl^ept condt^^ la 
to entitte the party claiming Ac h^onci to veepyer it. it 
wasJb decided in covcifent inthe Woodsy* Worjl^a H. Bl. 

. 42 574 - 
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574’ ’^ere the certificate figned by the mioifter of the parifb, 
by tbe ichufchwardeneit and fome of the moft refpeflaMe iababitaats, 
ttraa made ileceflary; fot want of. wMch the plaintiS could not 
recover* ic was fo decided m 4 j^umpjit in the cafe tH Amie v. An- 
drewi^ I Me. 166., whecellhe Defendant agreed, that if the Plain- 
tiff would bring two witneffes, who upon their oaths fhould declare 
that the Befendaat’s father Was indebted to the Plaintiff, and pro- 
mifed to pay, he the Defendant promifed to pay the debt. It was 
held a good cpnTideratioti, and the Plaintiff ort proving that be had 
adduced fuch proof recovered. I am well aware that in the cafe 
laff cited the ||ueftion turned on the confideration ; but that was 
the technical mode of detenniniiig the point ; it was fubflantialiy 
the fame as a condition precedent in covenant, and referable to the 
principle above fiated. In the cafe of a valued policy, ic is agreed 
that the produ^ion of the policy ihall be proof of the value. 
The proof which &atl be made in fuch cafes as I have Hated is 


xonclufive t9 the other party, and not to be controverted but on the 
ground of fraud which violates every contrad. Suppofe an a£lton 
■Qtajfun! 0 i broi^ht on tMs agreement. It has been alked. Whether, 
after the bills were given or the money paid, payment of the bills 
■could be rehfted or the money recovered on proof of the condemna- 
tion ? I anfwer, by no means. *!%« agreement is fair, the money 
is paid in purfuanceof it, and tbereis no miHake or fraud imputable. 
If this be admiued, then the bills are equivalent to payment. The 
time when the proof is to he adduced farms a material part of this 
agreement. The affured is entided by the terms of it «d recover 
his lofs, on producing proeff -before :the ^nal condemnation. By 
proof, the parties tauft 'meao. fuch as is required in the cafe of a 
lofs by the perils of the Tea. This is an anfwcr to the argument 
ufed at the bar, that proof to he, given on one fide neceffarily admits 
proof on the other fide. A queftion has been made and difeuffed. 
What would have been the eonrequenoe if the news of the 
eapturC and of the condemnation had arrived at the fame moment? 
The;iii& fuppofed does not fall witliin itbe queAion propofed to us; 
it was not in the contemplation of the parties, and it does not fall 
within , the fcope of the agreement.; for the agreement pre-Tuppoiies 
■that at the time^f maiking the proof and of delivering the lulls thero 
was a poifibility of the ihip being reftbred. It wpuld be Hran^e to 
Tay^ that proof means proof generally in refpe^ to the ihip, but 
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proof by the bills of latiing is to be »cftrained to the mere pcoduc- *805, 
tion of the inftrument. LotbIaw 

Hoth AM, B. The queftion put to us by your Lordfhips feems 
to me to turnon the agreement ftatcd of the 20th of April 1707, Hbkdhuom 

° r, ^ P ' Anoiher., 

and the conftruftion that ought to be put upon it. Soon after the 

policy had been underwritten, to obviate fome doubts that had 
nrifen on the terms of it, the agreement in qucflion was propofed 
by tbe brokers, and was figned by the underwriters. To my ap- 
prehenfioh it is clear that both parties intended to confider the 
capture or feizure, if cither fhould happen, as a total lofs. But it 
was ftipulated, that before the infu. ed were to claim for fuch lofs, 
ti.cy fliould be bound to produce proofs that the fliip was an Ameri- 
can bottom, and flicw by bills of lading that the tobacco was really 
fliippcd on account and at the rlfk of the infured, upon which the 
nriderwriterr, engaged to fettle by granting bills at four months’ 
date. This agreement being thus entered into, it could not but 
l)e intended that it fliould have fo diredl a reference to the policy 
Itfclf, and be received as fuch an explanation of it, that the two in- 
ftruments fliould be auxiliary to each other ; both together expreffing 
and producing the true meaning, underftanding, and undertaking . 
of the parties. Confider then the inftrument itfelf. There is no- 
thing in the nature nor in the form of a policy that forbids the 
contracting parties from entering into any agreement that may 
more fully explain its true meaning and effect. It tends to no 
danger, it opens to no fraud. On the contrary, it conduces directly 
to juftice by declaring what was reaUy intended, though perhaps 
briefly and ambiguoufly exprefled in the policy itfelf. What was 
the cafe here ? The terms of the policy were thought, on confidera- 
tion, to leave the matter too loofe. Doubts were entertained on the 
future explanation of it. The warranty was not in litigation : be- 
fore it was (and, indeed, that it might never be the caufe of any), 
the brokers and the underwriters met, and came to a full and 
clear underftanding of • what they each undertook to do. The 
owners undertook that they fliould produce proofs of the fliip and 
• goods beirk This was all that it was incumbent on 

them to do.^v.On the other fide the underwriters undertook, on 
the aflTured having done this, to fettle with them by bills at four 
months. Have thefe things, then, rcfpeaively been done ? The 
queftion propofed to us by your Lordfhips takes it as granted that 
sthe fliip bad every document on board to prove that flie was Ame- 
VaL.IIL 6Y rica% 
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2803 , rican^ and that the tobacco viyis alfo Amettaan property. The re- 

LoTinTs' quired proof, therefore, cannot bill be taken as capable of being 
end ^inotiier fnmiflied to the underwriters. What was there then left for them to 
HENDK».-ofi do? Nothing but to fettle by granting bills at four months. Did 
the underwriters, when they figned the agreement, look to any 
thing elfc ? Not a word was faid of any fentence of condemnation : 
and yet it is impoffible that they flrould have overlooked fuch an 
event ; becaufc it is not to be imagined that any underwriters 
fi'iOuld have been fo ignorant of the ftate of Europe at that time, as 
not to have forefeen the probability of a capture or feizure ; which, 
indeed, the agreement on the face of it points at as an event that 
was not improbable. If they had it not in their contemplation, it 
is,, in my opinion, totally impolhble to account for the cxprcfTion 
•in the agreement, that the underwriters would grant bills for the 
amount of their fubferiptions, “ in full dependance that the infured 
would ul'e their heft endeavours to recover the property as for 
account of the fliippers.” Stronger words could not be ufed 
to denote what was then in the contemplation of both parties ; 
namely, the event of a feizure or capture. With whom were the 
infured to ufe their heft endeavours to recover the property but 
againft the feizing enemy ? It is clear too by thofe words that the 
underwriters were to pay after the capture, and before the fliip was 
known to be condemned. It feems to me as if they meant alto- 
gether to avoid all confideration of the efFedf of a foreign fentence. 
In futft they were uot to wait for any fentence. It was not in- 
tended that they fliould ; for it was very polTible that many months 
might have elapfed before any fentence would be pronounced : 
whereas it w-as agreed that on proof being made the bills were at 
all events to be given at four months by the underwriters. If the 
proof produced fatisfied them, then the door was to be flmt from 
tliat moment againft all further queftions or litigations. The agree- 
ment feems to fay, as explicitly as words can exprefs, that if a cap- 
ture happen, let the event be what it may, let the fliip be con- 
demned or not, it fliall matter pothing as betwreen us, provided 
only the Ihip and goods are iu truth Americatu Having made 
themfelves parties to this agreement, the underwriters can, neither 
in point of law, nor as honeft men, rejedt that proof now', which 
by their own agreement they had ftipulated to accept as fatisfac- 
tory. On this fliort ground my opinion refts. I fliall, therefore, 
add but a fingle word on the other points that were principally re- 
5 lied 
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•lied on in the argumeTit; namely, firft, that the contradl ought to 1S03. 
be deemed null and void from its dangerous policy. With rcfpetSl LothTTm 
to that 1 am of opinion that its political danger cannot autliorize us 
ar. judtres to pronounce it void. That is a confideiation that muft UtKOEitsoN 

, miJ Another. 

reft with the Legiflature. With refpeQ to tlie other important 
point, how far a foreign fentence, under clrcumftanccs like the pre- 
fent, ihall, in a collateral qneftion between other parties, be con- 
clufive in our courts, I need only fay, in concurrence with fo 
many of fny Brethren, that fuch a multitude of calcs have fo fettled 
the law on that fubjeift, that it is now much too late to difturh 
them. As a general projuTition, a foreign fentence of condemna- 
t'cn, pronouncing (hip and goods to be enemies’ property, would 
be conclufive in our courts. But, conftruing the agreement in the 
cafe before us as I do, as being exprefllve of the true intent and 
meaning of all the parlies to it, my anfwer to the prefent tjucdion 
propofed to us by your Lordftiips, muft be in the allinnative ; not- 
\A iihrtanding the foreign fentence, which, but for the agreement in 
queftlon, would be conclufive evidence in our courts. 

Macdonald, Ch. B. The parties to this contraO: of indemnity 
having doubted whether the fliip Catherine had been warranted 
neutral with fnfficient certainty, being merely denominated in the 
policy an American (hip, and having alfo obferved that there was 
not any warranty that the tobacco on board was the property of 
Henderfon and Co., and fliipped on their account and at their riik, 
came to a refolution of reducing into writing the fenfe in which 
this policy had been underftood by aUthe parties to it. The expla- 
natory writing which they entered into for that purpofe ftates, that 
as to two of the rifles, namely, capture and feizure, in order to 
ground a claim upon the underwriters it Ihall be necelTary, with 
refpefl: to the fhip, to produce proofs generally of her being an 
A'rrriran bottom ; and, with refpeit to the tobacco, to Ihew that it 
had been fliipped on account of Henderfon and Co., by producing 
fpecificaHy the bills of lading, and bills of lading only. By this I 
underftand them to declare that fhe affured were eonfidered as 
having warranted the fliip neutral, and now to warrant the goods 
to be the property of Henderfon and Co. Having thus declared 
v.diat the warranty was and is to be, the explanatory paper pro- 
ceeds to ftate what was to be underftood by fuch warranty ; this 
word, “ underftood,” I conceive, from the context, to mean how 

that neutrality of the fhip and property in the goods were to be 

verified 
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1803. verified to the underwriters, and what fliodld be. the conftquence 
of its being verified in the manner agreed upon. With refped to 
And Another the fliip, no fpecific documents are pointed our, as required, to prove 
Hekdersoh her neutrality ; they content themfelves with the general word 
proofs. With refpeft to the tobacco, they do fpecify the requifite 
evidence to be bills of lading. It has been contended at. the bar, 
that with refpefl tothe ftilp the word “ proof” (which I conceive to 
mean the fame as evidence in this paper), fo far from excluding the 
evidence which might arife from a fentence of condemnation, as 
negativing the warranty of neutrality, does, on the contrary, in- 
clude the produdion of that evidence on the part of the under- 
writers. As to this the queftion will be, Whether from the whole 
context of this paper it does not appear that the word “ proofs” 
was ufed by the parties in a more confined fenfe; which, to mq, 
appears to have been the cafe. -It feeins to have been the intention 
of thefe parties, that at the fame time that the property in the to- 
bacco might be (hewn to be that of Henderjon and Co. by the pro- 
dudrion of bills of lading, the neutrality of the fhip ihould be fliewn, 
by proofs or evidence. Now the property in the goods might be 
ihewn by production of the bills of lading on the part of the af- 
fured before they claimed as for a lofs, and upon fuch produdtion 
the underwriters undertook to fettle. This expreflion imports that 
they w'ould confider that evidence as conclufive, inafmuch as un- 
dertaking to fettle means undertaking to pay. When the bills of 
lading were thus to be produced, and a claim made, it might well 
have happened that no fentence of condemnation had been pro- 
nounced, nor, if pronounced, been heard of; yet they undertake to 
fettle or . pay. Such is the evidence on which the underwriters 
ftipulate to pay with refpefl to the tobacco. In like manner, as 
the documents which were to be produced, grounding the claim of 
indemnity for the capture of the tobacco, might have been exhibited 
to the underwriters before a fentence of condemnation was pro- 
nounced, or known to have been pronounced, fo might the 
proofs of the neutrality of the fhip. Thefe latter proofs muft, 
therefore, mean fuch evidence as the afiured had it in their power 
to produce before a fentence of condemnation had been pro- 
.nounced, or was known to exift ; namely, all fuch as American 
neutral (hips muft have on board according to the general law of 
nations, or fpecial treaties with France, The evidence, then, fpe- 
cifically agreed upon, as grounding a claim of indemnity with re- 

fpeft 
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fpeft to the goods, was folely that which would prove the fafl: of ^ 180 J. 
their having been Clipped on account and at the riik of neutral LorTITK 
owners, and no future time was looked to by the parties, nor any 
future event which iwght afford conftrufiive evidence, proving 
them not to be the goods of neutrals. The proofs, then, which 
were in contemplation of tlic parties to this explanatory paper, 
mull have been fucb, with relpecl to the Clip as well as the goods, 
as the affured could produce if they had claimed before a fcntence 
condemning the Clip was known to exift; namely, thofe with 
which your LordCiips’ queftion directs uS to affunie in argument, 
this Clip to have been furniCied to prove her neutrality in the 
fulleft extent independent of a fentence of condemnation. Parties 
who are explaining their own meaning in a policy of affurance 
cannot be fuppofed to be ignorant of the courfe of proceeding in 
the event of capture ; they muft know that the cafe of a captured 
Clip muft be fubmitted to a tribunal profeClng to adminifter the 
law of nations in the country of the capturing Clip, and that a fen- 
tence of condemnation might be pronounced. In the prefent cafe, 
it appears that they had this event direflly in their view ; for the 
agreement flipulates that the underwriters will fettle, in full depen- 
dence that the infured will ufe their heft endeavours to recover the 
property as for account of the Clippers ; and the only rifks ftated in 
the agreement are capture and feizure. This muft mean after cap- 
ture and while the fuit was depending j for, after fentence pro- 
nounced and affirmed, that the Clip* and cargo were to be deemed 
the Clip and goods of enemies, every expedation of fuccefsful en- 
deavours to recover the goods muft have been in vain. This feems 
to indicate that (he true meaning of the parties was, to confider the 
capture or feizure as a total lofs betiveen themfelves, for which the 
.''.liiired Ciould he indemnified upon the underwriters’ being fur- 
iiiCicd with thofe documents of neutrality, without which Clips 
cannot profit by their neutrality,^ and bills of lading ihewing the 
property in the tobacco to be that of the perfons named in the po- 
licy. I’lils further appears from the mode in which the fettlement 
or payment was to be made ; and it Ciould feem that it was to 
take place immediately upon the requifne produdion being made. 

Payment was agreed to be made by the underwriters giving nego- 
tiable fecuritics, to the amount of their fubfcriptlons, to the allured 
VoL. 111. Z at 
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at four mouths^ date. The fentence of condemnation might aot 
have taken place till after the expiration of the four months, or 
the time when the bills were negotiated. If the underwriters had 
any/cferved reliance on the effeA of a future fentence of condem* 
nation oiaking its appearance, they muft be fuppofcd to have in- 
tended to expofe themfelves to all the difficulties which would have 
arifen had tliofe bills been adlually given and fent into circulation. 
The bond fide holder, by indorfement of the aifured when the bills 
were due, would have had a right to recover upon them. The 
undervvriters mud then have had recourfe to the affiired, to whom 
ilvey gave thofe bills in their own wrong, offering a return of pre- 
mium. It is difficult to imagine the parties to this explanatory 
paper could intend to expofe themfelves to thofe difficulties into 
which their agreement might have brought them. The under- 
taking to give negotiable fecurities feems inconfident with any 
other motive than the final adjuftment of the claims of thefe parties, 
the one upon the other, except the poftponed payment. The par- 
ties have made a law for themfelves, by which they muft abide ; 
and that law has been conformed to on the part of the affured. 
With refpeft to the effed of thofe unjuft fentences of the foreign 
tribunals, although I might have hefitated in concurring with fome 
of the cafes, it is now too late to . encourage any doubts, as they 
have been aded upon to a very great amount. 

After the learned Judges had thus delivered their opinionsi the 
Lord Chancellor (Lord EldonJ fpoke to the following effed : 

In the opinion which I ffiall nOw deliver to the Houfe upon this 
cafe, I am enabled to ftate that I have the concurrence of Lord EU 
Jenborougb (at), who is prevented from perfonally expreffing the 
fame by the duties of his office. When this cafe firft came before 
the Houfe, many doubts were fuggefted, not only from the peculiar 
circumftances of the policy in <|iieftiog, conneded as it is with tiie, 
writing annexed, and whether the decifion of the Houfe ought or 
ought not to be governed by that declaratory agreement, but alfo 
as to the true conftrudion of the French fentence of condemnation, 
and how far in fuits of this kind fuch fentences are'at all admiffiblc 
in evidence. Takirig all thefe points into their confideration, the 
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Houfe deemed it right tofummon the learned Judges to their afTift* 
ance. After the opinions delivered hj the learned Judges little 
need be faid on the admiffibility and ciFedl of foreign lentences 
condemning on the ground of the property belonging to an ene- 
my. The pradice of receding thofe fentences as couclufive evi- 
dence for collateral ptirpofes, and not merely in fuits between the 
^identical parlies in the foreign courts, may poflibly have firft ob- 
tained in thofe cafes where (he Plaintiff himfelf produced the fen- 
tence in order to prove the lofs ; and I have reafon to believe that 
the pradice of.allowing the underwriters to make ufe of them was 
founded on a notion, that every jnan might come into a Court of 
Admiralty pro interejfe fuo^ and that all mankind, therefore, were 
virtually parties to fuch proceedings. That notion, I apprehend 
and am informed, is a miftaken notion, and that the affured in a 
policy of affurance, with a warranty of neutral charader, could not 
be admitted parties to the proceedings in a Court of Admiralty for 
fuch collateral purpofes as thofe for which they muft of courfe 
claim to be admitted. It ^oes not becpgie me, however, for that 
reafon, now to impugn a pradice aded upon for fo long a feries of 
years, and that by men whofe judicial charader muft ever be 
looked up to with reverence in this country. 1 well know alfo, 
how much property has been affeded by this principle, and how 
much more may now be afloat on the faith of that long train of 
decifions in Wejiminjler-Hall^ by which the principle in queftion 
has been fandioned. There is* indeed, another clafs of cafes 
arifmg out of foreign fentences, in which the condud of the French 
Courts, regulated as it has been by the -ordinances of that country, 
has met with no fmall degree of reprobation, and where the Judges 
of our Courts have held, that unlefs the adjudication by which the 
property in queftion is condemned be exprefsly declared to pro- 
ceed on the ground of the property belonging to enemies, they are 
at liberty to examine the propriet;|^ of fuch fentence. Of that clafs 
of cafes I will only fay, that they have not yet, from their antiquity, 
acquired that ftability which can operate to preclude us from fully 
examining the principles upon which they have proceeded. In 
the event of fuch examination taking place, the queftion would be, 
Whether fuch lentences of condemnation muft not be prefumed to 
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have been founded on the only legitimate ground on which they 
can be founded, viz, the property not being neutral but hoflile? 
and, Whether we are ever at liberty to fay that the decifions of 
thefe Courts are not confiftent with tlie law of nations ? I think I 
fliould feel myfclf under great difficulty, if called upon, to admit 
the autliority of fome of the decifions upon thefe fentences. In the 
prefcnt cafe, giving cffedt to the explanatory agreement, and con- 
fidering it as part of the contract, it fecma to me irnpoffible to con- 
tend that the underwriters undertook to receive proofs of the pro- 
perty being American only in cafe it was not condemned as hoftilc 
by a IreceZ* Court, or that the affiired undertook that no fuch event 
iliould happen. The intention of the parties feems to have been 
to explain themfelves in this way, viz, that if there was a warranty 
t/i American property in the policy, yet that it ffiould not be fo 
conftrued as to preclude the aflured, in cafe of a lofs, from proving 
the fliip and property to be American^ even though a French fcntence 
fliould condemn them as not being American. If this be not the 
legal effed of the agrcem#nt, I have not as yet been able to learn 
what effed the agreement is to have. Confidering that in cafe of 
capture, that capture might either he followed by condemnation or 
acquittal, the underwriters agree that, without regard to the confe- 
quences of that event, they will, on the proofs alluded to being 
produced, pay within a definite period. Thofe proofs are to fatisfy 
the underwriters of t wo points, viz, that the (hip was an American 
bottom, and that the cargo was (hipped on account and rilk of 
Meffi s. HenJerfon,^ Fergujfon,, and Gibfon, It is obfervable alfo, that 
on the latter i)oiut the only proof required was the bills of lading ; 
whereas, if the aflured are, notwithflanding that agreement, to re- 
main under all the legal difficulties to which they would have been 
expofed if no fuch agreement had been entered into, we muft re- 
coiled that the bills of laili g, if objeded to, would not at law be 
proof of the f.id, which, under this agreement, they are brought 
forward to cftablifli. We muft lupppfe the parties to have been 
aware that the mere ad t.f capture might or might not entitle the 
afiufed to recover, according as tl.e property (hould be treated in 
the French Couiiof Admiralty; notwithftandlng which the under- 
writers agree to pay; without abiding the judgment of the French 
Court upon the queflion. Whether the property was Amerkah/iav 
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not ? The explanatory agreement, therefore, appears to me to con- 
template an adjuftment not fubjed to the fame confequences to 
which every other adjuftment is fubjeil ; and, I will add, that if 
the news of the capture had been accompanied by the very fen- 
tence on which the underwriters now reft their defence, I think 
they muft, nevertheleffi, have paid the lofs. If the Houfe ftiould 
adopt this courfe of reafoning, it will be unneceftary to decide the 
other points agitated in this cafe. 

Lord Alvanley (Ch. J. of the Common Pleas), After the 
long feries of cafes in Wejlminjler- Hally in which foreign fentences 
have been received for the fame purpofes for which the French 
fentcncc in this cafe is now fet uj), and the long period of time 
during which thofe cafes have been a£ti^ on by the commercial 
part of this country, and acquiefeed in by the legal part of the 
community, I cannot admit that it is ftill open to this Houfe to 
decide that foreign fentences are not admHIible evidence in fuits 
between the alTured and the underwiiters, in order to falfify the 
warranty of neutrality. Nor do I feel that opinion ihaken by the 
confideration that the point has never yet received the exprefs de- 
cifton of this Houfe. At this late period, fucb a decifton upon that 
point as the Refpondents now contend for, might almoft induce 
the merchants of London to fhut the doors di Guildhall againft the 
Judges. It gives me, therefore, great fatisfadkion to find, that on 
this point there is no difference of opinion entertained. Nor has 
any perfon a right to complain. It- bang once known that 
fuch is the law refpeding fordgn * fentences, thofe who do 
rot choofe to fubjed themfelves to the caprice of a French Court 
may ftipulate in the policy that the fentence of a French Court 
fhall not be adduced in evidence againft their claim. When this 
cafe was firft argued, 1 entertained conhderable doubts refpeding 
the eftefk to be given to the explanatory agreement ; and I could 
not at that time bring myfelf to think that the afiured were there- 
by relieved from the difficulty in which they would ocberwife be 
placed by the French fentence of condemnation. I now concur 
entirely with my Lord Chancellor and thofe of the Judges who 
think that on that agreement alone the prefent cafe may be de- 
cided. The law U now pcrfedlly clear, that a warranty of Ameri- 
can Ihip includes in it a warranty of the fhip having on board 
Voi- III/ 7 A every 
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1803. every document with which an American ihip ought to be fur- 
niflied. It feems as if the parties to the policy effeded by the 
and Another Refpondents were not aware of this circumftance when the policy 
Hekdersom was effeded, and therefore they afterwards procured the expla- 
natory agreement from the Appellants. Such appears to me the 
true conftrudion of that agreement. On the conllrudion of fo- 
reign fentences much uncertainty has prevailed in our Courts ; but 
the dodrine laid down in the cafe of Kindersley v. Chafe appears 
to me heft calculated to do away that uncertainty. 

The Houfe, on the motion of the Lord Chancellor, affirmed the 
Interlocutors of the Lord Ordinary and the Court of Seflion. 


END OP TRINITY TERM. 
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IN 
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in the Forty-fourth Year of the Reign of George III, 


Taylor v. Harris. 


Nov» 7 th 


I N this cafe notice of trial having been given for the fii ft Sittings 
at Wcjlriunfter in laft Eqfier term, was afterwards countermanded 
to the fecond Sittings in the fame terra, which was on the Cih of 
May. The Defendant died at eleven o’clock at night on the 5th 
ol May. On the 6th the caufe was called on, and a verditfl pafled 
for the Plaintiff, upon which verdift judgment was afterwards 
figned ; but before the figning thereof notice of the Defendant’s 
death was given by the Defendant’s attorney. 

A rule nifi having been obtained on a former day for fcttlng 
afide this judgment, 

Beft Serjt. ihewed caufe. Hail this been the cafe of a trial at 
nift priusy it could not have been difputed that a verdid, ta’^en after 
'the death of the party, unlcfs that death happened before the firft 
day of the Sittings, would be good. Indeed that precife point was 
decided in yacobs v. Min 'icoiUy y 7 *. 31. k remains then to be 

'conlidered how far Sittings in term differ from Sittings at nifi prim. 
Now it may be obferved, that the day of the Sittings in term is part 
VoL. HI. 7 B ^ of 
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of the term, and as i'uch Is referable to the firft day of the term. 
The Defendant tlierefore, in this cafe, not having died until after 
the full day in term, the judgment is regular. 

Lord Alvanley Ch. J. With relpedt to the cafe of 'Jacobs v. 
Miniconi^ it is to be remembered that the caufe there might have 
been tried at any period after it had once been entered in the 
Judge’s caufe paper: and nothing but the multiplicity of bufijicfs 
prevented it from being tried on the firft day of the Sittings. Bui 
the Sittings in term neither commence with the term, nor arc any 
part of the terra ; they are appointed at the difcrction of the Chief 
Jullice ; and if a caufe, from never having been entered in the caufe 
paper, could not poflibly have been tried until after the death of the 

ipf ■ 

Defendant, a verdict obtained after his death cannot (land. Indeed 
the pojlca is made up as of the very day on which the caufe w'as 
tried, whereas in the cafe of trials after term the pojlea is made up 
as of the firft day of the Sittings. 

Rooke and CiiAMiiRE Js. concurring, 

Rule abfolutc. 


PiLLor V, Sexton. 

^LAYTON Serjt. having on a former day obtained an habeas corpus 
direded to the keeper of Saint Ljikc% Hofpital, ordering him 
to bring up a lunatic for the purpofe of being rendered in diicharge 
of his bail, he on this day mentioned, that in obedience to the 

f. 

habeas corpus^ the keeper of the hofpital attended with the lunatic, 
and aUo the warden of the Fleets to take him into cuftody. 

Accordingly the lunatic was brought into court, and furrendered 
into the cuftody of the warden of the Fleet (a). 

(1:) Vide St€(l V. Allan, ante, vol. z. p. 362. end p. 437. with the ctfes there cited. 


Smith v. Younger. 

I N an affidavit to hold to bail, the Deponent deferibed himfelf 
as James Smith of Wapping in the county of Middlefcx^ 
manufadlurer. 

Lens Serjt. now moved for a rule to ffiew caufe why a common 
appearance Ihould not be entered, on the ground of the infuffi- 

ciency 
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cIcncY of thiti clefcriptlon, contending that the addition of manufac- 

turer was too vague, and would vitiate either an indiwiiuent or a a 'TT'iTk* 

original writ. 

But !“}}€ Court thought the addition fufiiclent in an afiidavit to 
hold to hall. 

Lens took nothing bv his motion. 

O 4 


OsnoRN V. Gougu. 


Aov. 2 6iii* 


T his was an adlion brought agalnft the Defendant as a magi- 
llrate of the county of Stafford^ for mallcioufly refuling to 
accept lureties for the Defendant’s appearance at the Quarter Sef- 
fions to anfw cr to a charge of a mifdcmcanor. At the trial before 
Lawrence J. at the lall Affr/.es for the county oi^tafford^ a preli- 
minary objedion was taken to the notice of aflion delivered to the 
Defendant under the zt^Geo. e. c. 44. /.’ i. as not deferibing with 
lufficient particularity the refidenec of the attorney, which by that 
a£l: is required to be indorfed on the notice. The delcription was 
“ WilUam Spurrier of Birmingham in the county of IVarxviek, at- 
torney for the within-named WilUam GotigbL The learned Judge 
refufed to nonfuit the Plaintiff, and the caufe having proceeded, a 
vcrdi£l: was found for the Plaintiff, with 500/. damages. 

A rule nifi having been obtained upon a former day for fettiiig 
afide this verdict on the ground of the objettion taken at the trial, 
Shepherd and Onflow Scrjts. nqw flicwed caufe ; and in the firll 
place produced an afiidavit, the objeft of wliich was to fiiew that 
ihe refidenec of Spurrier was well known both to the Dclcndant 
and his attorney before the commencement of the adliou. Tliey 
then contended, that the notice was fuflicicntly particular according 
both to the fpirit and letter of the a£l, the words of which arc, 
“ on the back of which notice fiiull be indorfed tlic name of fneh 
“ attorney or agent, together with the place of Ids abode.” riicv 
admitted that Middlcfex or Lond-ju w'ould be an infu/Iicient deferip- 
tion of the refidence of an attorney, becaufe under thofe names arc 
comprifed many diflrids ; whereas in Birmingham there was but 
one parifh, although there were many ftreets ; and they urged that 
a letter addreffed to him by the defeription *in the notice would 
undoubtedly have found hini. They obferved, that a cafe of 
Ferguffbn v. Jlddington^ which had been mentioned to Mr. 

9 Juflice 
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1803. Lawrence at the trial ia lupport of the objedion, had been 

OstfxN incoriedly ftated j for the notice to the Defendant there, who was 
Gough ^ magiftrate, was faid to have been indorfed with the names 

of the Plaintiffs’ attornies, and “ EJex-Jlreet^' as the place of their 
I cfidence, which Lord Kenyon held to be an infufficient notice j 
whereas in truth the notice was only indorfed with the names of 
the attornies, and no place of refidence whatfoever was added. 
They relied on the cafe of Wood and Others v. Folliott {a), T. 

26 (Jeo, 


(fl) Wood and OtJjtrs v. FaliioU, C. B. Tr. 
1786.— Motion for a new trial in an adlion 
apainft cfHcera of excife for feizing a veHel 
belonging to the PlaintifF, By 23 G. 3* 
c 70. /. 30. no writ ihall be fued againft, nor 
a copy of any proesfs ferved upon, any odt* 
ccr xtf cxcife or prrfon a^ing by his order, 
or in his aid, for any thing done in execu- 
tion of their uflice, until one calendar month 
next after notice in writing (hall have been 
delivered to him, or left at the ufual place 
of his abode, by the attorney or agent for the 
party who Intends to fue, in which (hall 
be clearly and explicitly contained thecaufe 
of adion, the name and place of abode of 
the perfon who is to bring fuch at^lion, and 
the name and place of abode of the faid at- 
torney or agent. 

The notice given in this cafe was at fol 
lows ; ** To Mr, Dan, Follioit^ commander 
cf His Majefty *5 cutter You hav- 

ing lately feized and taken a certain flrjop 
or veiTel called the Jntigua Packet ^ the pro- 
perty of Wm* Wood of Rotberbithef in the 
county of Surry , merchant, Alexander Wood, 
late of the fame place, manner, and OJhoru 
De^cr/on, late of the fame place, mariner, 
together with her cargo, lAe. 

** Donne and Cox, FurnivaPj Inn, attorney 
“ for the faid W. W. , A, W., and 0 . 

This caufe was tried at the laft Spring 
Afliz?i at Launcejlon, before Mr, Baron Ho- 
tbam, who was of opinion that the notice 
was infulHcient. 

Mr. Serjt. Rooke, in fupport of the nonfuit, 
faid, that this was a joint a£lioo by feveraj 
and one only is delcribed at all. The rea 
Ton of requiring a notice is, that Defend- 
ant may have an opportunity of tendering 
amends. If any one had releafed, it 
would hive done. The notice here is in 


fufficient as to any of the Plaintiil's. Though 
the Court (hould hold the defeription of the 
firft to be fufficient, yet that of the oibers is 
clearly bad. The firft is of R'Aerhahe in 
the county of Surry, 1 have an affidavit, 
ftating that there are 16 ftrects in Rather- 
hitbe. It is no more than faying of 2 W. 
Notice of bail fo deferibed would be bad. 
As to the others, “ late of Rotberbitbp' is 
no deferiptron at all of the party’?, place of 
abode. This lall defeription is copied from 
the ftatuteof Additions, which requires the 
addition to be of where they be, or were 
rcfident.” This cafe is not new. On 
24 G. 2. f, 44. a notice to juftices is re- 
quired before any action can be brought 
agj>inft them. In Strickland v. W&rd^ at 
Winton, before Mr. J. Tates, the adion was 
sfiault and falfe imprifonmenr, for commit- 
ing a man returning to the parifti from 
whence he bad removed. The notice was of 
an adion on the cafe, whereas the adion 
brought was trefpafs nsi et armtt. Mr. J. Tates 
held the notice infufficient, and not conform- 
able to the words of the ftatuie. He would 
prefamc the Joftice aded well till the con- 
trary was proved ; and he could not blame a 
jufticc who, knowing himfvlf to be troubled 
with an unjoft adion, fhould lay hold of this 
or any other trilling advantage ro nonfuit a 
Plain tiff. He alfo cited Taylor and Fenwick, 
J?. R, M. 17S2. In the prefent cafe, the 
truth is, that one of the Plaintiffs lived at 
Hewingm, and the Defendant could not 
find the others. 

Mr. Serjt. tiro/e, in fupport of the rule. 
He mentioned the cafe of Strickland and 
WarJ, on which Lord Loughborough faid, 
would it not have been enough to have faid 
an adion,*’ and was not the reft furpluf. 
age? [Gould], All that the ftatute fays is-«che 
Cdufc of adion.] Mr. Serjt. Gro/e, They might 


as 
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26 Geo, 3. in this Coifrt, and obferved that the cafe of Taylor v. 1803. 
Tenwick (<?), cited 7 T, R, 635., was perfedlly didinguifliable from 'osn^ 
the prefent, the notice in that cafe having been figned by the attor- co*^c« 
ney thus, Given under my hand at Durham** which conveyed 
«o intelligence of his place of rehdence. 

Williams and Lens Serjts. in fupport of the rule obferved, that the 
ftat. 24 Geo. 2. c. 44. had been very rigidly conftrued by the courts, 
as appeared from the cafe of Lovelace v. Curry ^ jT.R. 631. where 
it was determined that it was not fulEcient to Hate the caufe of ac- 
tion in the notice without fpecifying what particular writ or procefs 
was intended to be fued out ; that if a particular defeription of the 
aitorney's refidence was required by the adl of parliament, it was 
no anfwer to the objedion to fay that his refidence was known ; 
that the town of Birmingham was a place of great magnitude, con- 
taining a variety of ftreets, and 60,000 inhabitants ; and that the 
objedl of the ftatute was to enable the Defendant, without difficulty 
or lofs of time, to hnd out the attorney and tender amends, and 


SkS well have objeded to (he number of the 
ftiiir-cafe in FurnivaPs Inn not being men* 
tionedf where the attorney lives. 

Lord Loughbnrnugh C. J* I think the notice 
is fiifficicnt, and that it anfwers all thepur- 
pofes of the aQ. The intent of it was that 
the party (hould have anopportanity of ten- 
dering amends* This is an action by part- 
rrrb. The defeription of the firft is fully 
fufiicient. A lettn by the poll would have 
found them ; fo would a porter. The cafe 
of bail is d-lFercnt, on accooni of the time 
the Plaintiff has to inquire. 1 do not think 
that either of the cafes cited apply, fiippofing 
ihem to be well decided, As to the fecoed 
objeaion, if the no:ice is not fufiicient, 

houfe of trade with partoers abroad could 
bring no a^^ion. 

Could J. 1 am of the fame opinion ; it 
only n quires reaf:>nablc information. The 
cafe of bail is the effablilhcd praaice of the 
Court. This ad requires two different modci 
of information ; the refidence of the attor- 
ney and the Plaintiffs. 

Heath]. 1 think the notice is fufficiently 
clear and explicit within the meaning of the 

Rule abfulute . 

(n) M. 23 3. Tajftitr and Fenwick, 

JS. R* tried at Durham. . 

This was an aaion tgainU i juftice of 

voi» in. 7 


the peace, founded on a warrant granted by 
the Defendant on a conviftion under the 
militia ad. 

Ac the tnal it was objeded that the no- 
tice was infuiHcient, for that the ftatute of 
24 G. 2. r, t. requires that the attor- 
ney or agent’s name muft be iodorfed on the 
back of it, together with the plhce of his 
abode* 1 he notice in the prefent cafe con- 
cluded thus; ** Given under my hand at 
Durham, the litli day of, Rickard 

Rauhffe, attorney for, fjfc.'* 

Mr. fTallact faid, the reafon of the ad 
requiring this was that the party might make 
a tender of amends. The ad does not re- 
quire it to be figned by the attorney. If he 
had indorfed it Richard JiatcliJ'e, attorney 
at Durham^* it would have done. This was 
no more than faying he figr.ed it at Durham, 
aod was no communication of Durham being 
bia place of abode. [Thu real fad was that 
he was a lodger at Dnrlam ] 

Lord Manfjield. The truth ofic is this ; in 
favour o^ juftices of the peace the Icgiflature 
has thought fit to prelcribe a precife form. 
Whetherright or not itdoes not matter. This 
notice docs not lell* you the place of abode. 
In words he mod tell you his place of abode. 

Willee^ Afi^hurji^^ and Bmller, ] uftices, were 
of the fame opinion. Nonfuic entered, 

j that 
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that it was therefore no fufiicient anfwer to fay, that the refidence 
might be found according to the defeription and by a reference to 
the poll-office. They contended, that although Rotherhithe was 
held to be a fufficient defeription in the cafe of Wood v. FoUiolt^ it 
by no means followed that Birmingham^ which a much larger and 
more populous place, is fufficient in the prefent inftance ; befides 
which, feme ftrefs appeared to have been laid in that cafe on the 
circumftance of the place deferibed being the fituation of a houfe 
of trade, which is a matter of greater notoriety than the office of 
an attorney ; and that the cafe of Taylor v. Fen-wic/i was not cited 
as in point, but merely to ffiew how ftridl a conftrudion had been 
put by the Courts upon notices under the 24 Geo. 2. c. 44. 

Lord Alvanley Ch. J. The 24 Geo. 2. was framed for the 
protedion of magiftrates againft whom adions ffiould he brought 
for any thing done by them under colour of their offices; but I 
have no difficulty in faying, that the prefent Defendant has had 
the protedion which the llatute was intended to afford to perfons 
in his fituation ; for the notice which has been given would cer- 
tainly have enabled him to avail himfelf of all the benefits conferred 
by the ad. The ad certainly requites not only that the name of 
the Plaintiff’s attorney, but the place of his abode ffiould be in- 
dorfed on the notice. Here it is objeded that the words “ of 
Birmingham" are not a fufficient defeription of the attorney’s place 
<«f abode, on account of the extent of the town of Birmingham. 
The interpretation which I put upon the ftatute is this, that if the 
place indorfed upon the notice be the true place of the attorney’s 
abode, it lies on the defendant to ffiew that fuch defeription has 
not afforded him the opportunity of taking advantage of the ad 
of parliament. In this cafe no evidence has been offered to ffiew 
that Wm. Spurrier could not have been found, if reafonable dili- 
gence had been ufed. It is admitted that the cafe of Taylor v. 
Fenwick did not decide the point now in difpute ; for the objec- 
tion there was not that the place of abode was infufficiently de- 
feribed, but that nothing was ftated but merely the place at which 
the notice was figned. The other two cafes appear to me to be 
in favour of the Plaintiff. That of Wood v. Folllott is extremely 
ftrong. The excife laws require that the place of abode both of 
the Plaintiff and' his attorney ffiall be ftated in the notice; 
and the Plaintiffs in that cafe being three partners, one of them 
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was ilefcribed as of, the place where the bufinefs was carried bn, 1803. 

and the othprs as “ late” of the fame place; yet the Court held Osuokk 

the defeription fulfcieiit. In that cafe the Court were equally 
called upon to take notice that Rotherbithe Was a large place, as we 
are called upon to take notice that Birmingham is a large place. 

'I’his notice has been compared to a notice of bail ; but it diflers in 
this, that a notice of bail is regulated by the peculiar practice of 
tlie Court ; and being only a two days’ notice, inuft necclTariiy be 
very accurate, or the time of inquiry will be elapied before the bail 
are found. As the Defendant in this cafe does not appear to have 
been put under any difiiculty in confequence of the generality of 
the notice, I think we ought not to grant a new trial. 

Rooke J. I am of the fame opinion. The ftatute only requires 
fr.ch information to be given as will enable a Defendant to tender 
amends ; but It does not require fuch information as precludes the 
neceffity of all inquiry. Suppofe the ftrect were ftated, but not the 
number of the houfe j in that cafe forae inquiry inuft be made. 

Primd facie this notice appears to me to be fuflicient; if the De- 
fendant had experienced any difficulty from the fize of the town, 
or the number of perfons of the fame name living in it, that fadl 
might have been fhewn. I agree with my Lord, that the notice 
required by the ftatute is not like a notice of bail ; for unlels the 
defcKption in the latter be extremely accurate, the time for inquiry 
after the bail, which is very fhert, may be confumed before they 
arc difeovered. But in this cafe a whole mcnili is given for ten- 
dering amends before the Plaintiff can commence his adlon. 

Cl'ambre J. I entirely agree with the reft of the Court. The 
c.ife of bail docs not appear to me to bear any analogy to the pre- 
fent. The perfons refpeding whom notices arc to be given in 
cafes of bail, are often in obfeure fituations, and the lime allowed 
for finding them out, and inquiring into tlicir chara< 51 :er and fulfi- 
ciency, is no more titan two days. But in die cafe of notices un- 
der the ftatute a month is allowed for finding out the attorney be- 
fore an aiftion can be brought, anti the peri'ons to v/honi the notice 
relates are the officers of the public courts of jufiicc. I agree, 
indeed, that the defeription ought not to be tjuite vague ; perhaps 
fuch a place ought to he fiated as may lie lufit .-ient for a venue. 

But where fuch a defeription as the prefent Is. given no difficulty 
can arife. The attorney might eafdy have been found by applici- 

9 
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tion to the poft-oflSce. The trye rule feems to me to be, that fuch 
reafonable notice ought to be given as will enable the Defendant 
to make a tender. 

Rule dlfcharged. 


Nov, 


Muller v . Hartshorne. 


If the De- 
ndsnt pay 
money in:o 
court gene- 
rally, upon 
a declaration 
containing a 
count on a 
jx^lic;^ of in- 
lorante, to- 
gethiT with 
the money 
counts and it 
appear? that 
the Plaintii}' 
bv his fon- 
dudl previous 
to the iriiil 
induced the 
Defendant to 
believe that 
the only 
point to be 
tried was a 
qoefllon of 
fraud, and 
fufl-vred him 
to prepare his 
evidence ac- 
cordingly, 

(hr Court 
will not al- 


^HIS was an adion on a policy of aflurance on goods. The 
declaration confided of three counts ; the firft was on the po- 
licy, the fecoiid was on an adjuftment, and the third for money 
had and rejceived. The Defendant pleaded the general ifliie, and 
the caufe coming on to be tried before Lord Mvanlcy Ch. J. at the 
Guildhall Sittings after lad Michaelmas term, the defence relied 
upon and proved was fraud in elFeding the policy, the Plaintiff’, 
who redded at Hamburgh^ and fent from thence the letter ordering 
the infurance, having been aware at the time he fent that letter, 
that the ftiip on board which the cargo infured had failed, was lod ; 
accordingly a verdi^ was found for the Defendant. But before 
the Defendant went into his cafe, the Plaintiff’s counfel objedted 
to any evidence being received which tended to avoid the contradt, 
infilling that the Defendant who had paid the premium into court 
geperally, without confining it to the money count, had theteby 
admitted the validity of the contrad, and the Plaintiff’s right to 
recover upon it, and had precluded himi’clf from offering any evi- 
dence but fuch as went to reduce the value of the goods infured. 


low (hr 
plaintiff to 
to the 
receipt of 
that evidence 
at the tiial, 
on (he ground 
of the con- 
trUX having 
been ad- 
mitted by 
payment of 
money into 
court. 


His Lordfliip, however, overruled the objedlion. 

A rule tiift having been obtained, calling on the Defendant to 
Ihew caufe why a new trial fliouid not be had ; the Defendant’s 
attorney in anfwer to that application, made an a/fidavit Hating the 
following circumftances : that the caufe was tried on admilfions of 
all other material fads except the queftton of fraud ; that the Plain- 
tiff, in a bill filed in the Exchequer againft the underwriters, for a 
commiflion to examine witneffes-^at Hambu'gh^ Hated the precife 


fhr* Plaintiff polut in iffuc, vtz. the fraud in antedating the letter of orders ; that 
^jtoceed to Qf February 1803, the Defendant, under a rule for 

trial after / ✓ vr 



into cuuri, (ic . , , . 

is noiwithfttnding mritled to coda up to tKe time of the money being paid in. 

If ihe role of court for the examination of witneflea by commiflion rxprrfi that the depofitiona of wit- 
refles at Hamburgh and Lahitk are to be taken, and the commiffion ia uirefied to perfona at Uawtiurgb, 
tbe rxpcDcca o> bringing witneflea from Lubetk to Hamburgh ought to be allowed upon taxation. 

paying 
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paying money into coijrt^ paid the premiums into court ; the Do- 
fendaiit at tlie lame time confenting to a commiHion fur the exa- 
mination of witnefies at Hamburgh ; that after the money lo paid 
in, copies of the inten ogatories and crofs-interrogatories on the pait 
cf tile Defendant, (iiredlcd folely to the quelfiou of fraud, were 
communicated to the Plaintiff’s attorney; that on the ih’th of 
February 1803, the attornies on both fides drew up a written con- 
fent that the depofitions taken under the above interrogatories and 
crols- interrogatories Ihould be read in evidence in tliis caufe wliich 
had been let down for trial, inftead of one of the other caulcs in 
wiiich tlie conlent for the commilfioii had been obtained (all hav- 
ing been confolidated, that is four upon the event of this caufe, and 
four upon the event of the caufe fet down) ; and that the Plaintiff’s 
atterney, iuflead of apprizing the Defendant’s attorney of any ob- 
jection on the ground of the contrail being admitted by the mode 
in which tb.e money had been paid into court, hatl on the day 
before the trial of the caufe, applied for and obtained an admilfioa 
of the fubfeription to the policy. 

Baylcy Serjt. (hewed caufe and argued, in the firft place, that the 
payment of the premium into court generally, was not fuch an 
admiffion of the contrail as precluded the Defendant from (hewing 
that the policy was void as having been fraudulently effeiled. 
But as the Court gave no opinion upon this point the argument 
is omitted ] 2r//r, He inlifled that the Plaintiff had waved the right 
pf making the objeilion now urged, inalmuch as he had by his 
conduit put ium to the expence and trouble of colleiling tliat very 
evidence, the receipt of which he oppofed at the trial, and that the 
Cojrt therefore would not allow him to be heard upon it. 

Shepherd Serjr. contra^ contended that nothing but a pofitive 
agreement could jireclude the I’laintiff from infilling on a point of 
law ; and that if the circumllancc of his having prepared to ftip- 
port his cafe upon tether grounds were to be deemed a luJficient 
reafon for preventing him from infilling on a legal advantage, the 
fame argument might be ufed in every cafe where a point of law is 
llarted at tiie trial, even though it lliould happen to be I’uggcllcd by 
the counlel at the trial for the lirft time. 

Cur. adv, vult. 

On this day the opinion of the Court was .delivered by 

Lord AnvANLliY Ch. J. We wilh to be underdood to give no 
opinion upon the point whether the payment of money into court in 
VoL. 111. 7 D this 
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this cafe did or did not admit the contBad, ^nd eftablifli the Plain- 

f 

tiff’s right of adion ; becaufe, under the circumftaiices of this cafe, 
we think the Plaintiff is not at liberty to avail himfeif of fuch an ob- 
jedion. The Defendant paid the premiums into court on the 7th 
of February^ and after that ad done by him, the interrogatories 
and crofs interrogatories were communicated, all tending to efta- 
blilh that fraud which was the only point in difpute, and the exa- 
minations at Hamburgh were permitted to proceed. Indeed, up to 
the time of the trial, the fame conduct was purfued by the Plain- 
tiff, and the queftlon therefore is Whether we ought to liften to 
fuch an objection as has been taken to the evidence offered on the 
part of the Defendant, when the Plaintiff himfeif induced him to 
procure that evidence ? As foon as the money was paid into court 
the objedbion fliould have been communicated, and not having 
been communicated, we are all moft clearly of opinion, that the 
Plaintiff is not now at liberty to objed to the receipt of the evi- 
dence in queftion. 

Rule difeharged. 

Two other points afterwards arofe in this cafe. Eight adions 
had been commenced refpeding the fame rifk, four upon one po- 
licy, which were coufolidated by one rule, and four upon another 
policy, which were conl'olidated by another rule ; but both confo- 
lidation rules were entered into previous to the payment of money 
into court. One caufe under each rule was fet down for trial ; 
and after the prelent caufe had been tried, the Plaintiff withdrew 
the record in the other. In taxing ihe cofts, the prothonotary 
allowed to the Plaintiff the cofts of the three ftjort caufes, which 
depended on the event of this caufe, up to the time of paying the 
money into court, and in taxing the cofts of the coiumiffion, which 
by the rule had been made to abide the event of the trial, refufed to 
allow the Defendant the expenccs of taking the e.xarniiiaiions at 
Hamburgh ^ or of biinging vvitneffes from Lubcck to Hamburgh to 
be examined under the commiffion, ot\ly allowing the cofts of the 
commiflion. In confequence of this, a rule nift was obtained for the 
prothonotary to review his taxation, in fupport of which, as to the 
firft point, the cafe of Burjlall v. Horner^ 7 T. R. 372, was relied 
upon, where the Court of King's Btncb held, that by the fair con- 
ftrndion of the cpnlblidation rule, the Plaintiff was bound as well 
as the Defendant, and that as a noufuit in one adion was conclusive 
in all the others, the Plaintiff was not entitled to cofts in any of them. 


even 
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even up to the time of the, money being paid into court j and it was 
intimated that the cafe of H illon v. Place^ antCy vol. 2. p. 56., where 
a contrary prailicc had been Hated by the prothonotary and adopted 
by the Court, was founded on a midake. 

But on this point the Court were of opinion with the protho- 
notary, thinking the practice of this Court more reafonable than 
that of the King's Bencby for that the Defendant, by paying money 
into court, admitted that the Plaintiff was right to that amount, 
and that tlic Plaintiff therefore ought not to be deprived of thofe 
cofts which he fiad been led into by the Defendant. 

In fupport of the fecond point, the particular words of the rule 
of this Court under which the commiffion was iffued were referred 
to, namely, “ to examine witneffes at Hamburgh and Lubecky' and 
confecjuently, as the commiffion was diredled to perfons refident at 
Jlamburghy the witneffes refident at Lubeck muft be brought to 
Hamburgh. 

And The Court affenting to this, direded the prothonotary to 
allow the expenccs of taking the examinations at Hamburghy and 
of bringing the witneffes from hubcc to Hamburgh. 
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>803^ 

Muller 

*v. 

Harts* 

MORN£, 


WniTWiLL V. Bennett. 


Nav. iStk. 


zasvMpsiT. The firfi; count of the declaration was on a bill of Ifabilt 

j f I £ j drawn by 

exchange for 30/. drawn by one yohii Crouch on the Deiendant, John Comh 
payable to tlie order of y. F., accepted by tlie Defendant, and in- 
dorfed to the Plaintiff. The fecond count Hated that the De- t 

fendant, according to the ufagc and cuflom of merchants, made his f*>e vari*nce 
certain draft or order in writing, commonly called a banker’s Anun/lamp. 
draft 01 check, upon Meffrs. TnWand Company for 30I., and de- check"po)j‘ 
llvcred tlic i’arne to the I'laintifi', and averred a prefentment for pay- 

’ ‘ * ' A bill lieinfr 

tiK iit and refufi!. There wcrealfo counts for money paid, money pcffnifd by 

. I ibe indorfec 

laiii out and advanced, money had and received, and oti an account toihedrawee 
trial before Lord Jlvanby Ch. J. at the Guildhall 


/\t !nc 


Bated 

Sliilngs alter iaft YW/./Vy Icnr, the hill declaicd upon in the firft str. ,.u 
count, when produced, appeared to be drawn by one y'dm Conchy d;athee>;. 
inftead of jedn Crcnchy as aileged. It was proved that whtn the mtttance 
bill was prelentcd to the Defendant, he accepted it, faying, that dr”Ter'’fn a 

• few (ia>5, 

inci that as he had a bill of the drawer in bis band^ which would he pa:d,.hfc would tak/* all r (Ja. Held 
that liiis tunverUtion, together with the bill acicptcd by ihe drawee, did not arrM unt to fL’Ihcient evidence 
to entitle the indorfee 10 recover againit the di awee the aakCuni of ihc bill accepted oa a count for money 
kad and received. 

though 
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1 Soj. though CoucbhdiA not remitted to him^ yet that he expe(aed he wouM 
(Jo fo in a few days, and that as he had a bill of Couch in his hands 
'*'■ for So/, which would be paid, he would take all rilks upon himfelf, 

^frfCNKTT. 

and accordingly gave the Plaintiff a check upon his bankers Meffrs. 
■Praed and Co. for 30/. poft-dated, fo as not to be receivable at the 
baiiker’s until after the time at which the Defendant expeded a 
remittance from Couch. The Defendant afterwards finding that 
Couch did not remit, flopped the payment of the draft. Upon this 
evidence it was objeded for the Defendant, that the variance be- 
tween the name of the drawer ftated in the firft count of the decla- 
ration, and that which appeared upon the bill was fatal with 
refpetl: to that count; and fecondly, that the draft being poft-dated 
■was void, not being within the exemption of the 31 Geo. 3. c. 25. 
/.'4. Lord was of opinion that the firft objedion was 

•fatal, but direded the jury to find a verdidl for the Plaintiff on the 
other counts, referving liberty to the Defendant to move the Court 
to let that verdid afide. A rule nifi having accordingly been obtained 
on a former day, 

Shepherd Serjt. now fliewcd caufe. After the cafe of Allen 
V. Keeves ^ 1 435, it is impoflible to contend that the draft 

in this cafe is within the exception contained in the 4th fedion 
of 31 Geo. 3. c. 25. Confidering the draft however as out of the 
^ueftion, the verdid may be fupported upon the money counts. 
Although there w'as not originally that privity between thefe 
parties which exifts between the drawer and acceptor of a bill, yet 
the circumftance of the Defendant promiling to pay the bill be- 
caufe he had another bill of the drawer in his hands which would 
he paid, is fufficient primd facie evidence to entitle the jury to 
prefume that he did receive the money upon that bill, until he 
Ihews the contrary. If this prefumption be allowed, the money, 
which the Defendant may be fuppofed to have received upon that 
bill, is money had and received to the drawer’s ufe, which he has 
promifed to pay over to the Plaintiff. In Tatlock v. Harris^ 3 7 *. R. 
jy4, abill of exchange having been drawn by the Defendant 
amongft others upon himfelf, in favour of a fidltious perfon, and 
accepted by him, and the Defendant having received the value of 
it, a holder recovered agiinft the Defendant upon the 

money counts ; and Lord Kenyon laid, that it vi»as an appropriation 
by the Defendant of fo much money to be paid to the perfon 
who ihould becocne the holder of the bill. In this cafe, therefore, 

7 the 
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the Defendant not having (hewn that the bill of the drawer which 1803. 
he had in his hands, and which he faid ‘would be paid, was not paid, w,i7Twi:t*r 
it muft be prefumed that it was paid, if fo, the Defendant had foe- „ 
cifically appropriated a part of the amount to the Plaintift ’s ufe. 

In JJraelv, Douglas^ 1 H. BL 239, the Court of Common Pleas held 
that an adion for money had and received might be maintained 
againft the Defendants, who being indebted to one Del Valle 
for brokerage, and Del Valle htxng indebted to the Plaintiff for 
money len^, Del Voile gave an order to the Defendants to pay the 
Plaintiff the fum due from them to himfelf, as a fecurity; which 
order was accepted by the Plaintiff, and on which the Plaintiff lent 
Del Valle a further fum. In that cafe the Defendants had not 
adually received money belonging to the Plaintiff any more than 
the Defendants in this Cafe, yet the Court held that the fair effed 
01 the tranfadion was, that the Defendant might be deemed to 
liave received money to the Plaintiff’s ufe ; Lord Loughborough ob- 
fc rvlng, that they were eftepped by their own promife. So in Fen- 
uer V. M cares ^ 2 Bl. 1269., rise adion for money had and received 
was lield to be maintainable in favour of the afllgnec of a refpondentia 
bond, where the obligor had engaged by an indorfement to pay the 
fame to any affignee. The fame dodrine is fupported by the cafe 
cA Granl v. Vaughan , 3 Durr. 1516, where it w'as laid down that 
the holder of a note made payable to bearer might maintain an ac- 
tion for money had and received againft the drawer. It only remains 
Then to he confidered, whether, as the Defendant acknowledged to 
tlie Plaintiff that he had a bill in his bands belonging to the drawer 
of the bill which would be paid, it muft not be prefiiraecl that it was 
paid, and that he received the money, fmee the contrary was not 
fliewn. To this point the cafe of Longchamp v. Ke?iny^ Doug. 137, 
may be cited. There the Defendant having got poffeffion of a 
nafiuerade ticket given to the Plaintiff to difpofe of, and which the 
latter was to account for to the owner, upon being required by the 
ovvner to pay the produce of if, fiid, “ Well, if 1 had it, what then ? 

Go to the perfon who received it of*yoii, and let him pay it,” u^ion 
which, the Plaintiff, to avoid arreft, paid the value of the ticket 
to the owner, and brought an aQion for money had and received 
againft the Defendant, and was permitted to recover in that forth 
of adion. The Court in that cafe faid, that if the Defendant had 
fold the ticket’ and received the value of it, at was for the Plaintiff’s 
VoL. III. ■ 7 P’ ' • wle, 
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ufe, the ticket being his ; and that as he had not produced the 
ticket, it was a fair prefumption that he had fold it. 

Vaughan Serjt. in fupport of the rule. The verdid in this cafe 
cannot be fuftained upon the money counts, for it having been ex- 
prefsly found that the Defendant at the time he accepted the bill 
drawn upon him by Couch^ had no effedts in his hands, though he 
expeded a remittance from Conchy his acceptance can only be con- 
fidered as an acceptance for the honour of the drawer. None of 
the cafes, therefore, in which an acceptance has been, held to be 
prima facie evidence of money in the hands of the acceptor, are ap- 
plicable to the prefent cafe for the circumftances of this cafe pre- 
clude the Plaintiff from .faying that the Defendant had money 
belonging to the drawer in his hands at the time of the acceptance. 
Indeed, the argument infilled upon for the Plaintiff goes the length 
of Ihewing that in no cafe whatever is it necelfary to declare againfl 
the acceptor upon a bill of exchange : for if the Plaintiff in this cafe 
ought to recover, refort may always be had to the money counts, 
and the bill merely be employed as evidence in fupport of thofe 
counts. The cafe of Tatlock v. Harris is perfedly didinguilhablc 
from this: there all the parties were privy to the nature of the tranf- 
adaoa, and the Defendant had allowed his name to be ufed upon the 
bill for the purpofe of railing money. With refped to the cafe of 
Longebamp v. Kenny^ it was there Ihewn that the value of the ticket 
which the Defendant had retained was five guineas, and the pre- 
fumptive evidence that he had a€lually received that fum was e.x- 
tremely ftrong, for his expreffion on being charged with having re- 
ceived the money amounts alrnod to a confeifion that he had received 
it. In this cafe the only evidence to charge the Defendant, is his 
acknowledged expelHation that a bill of the drawer in his poffeflion 
would be rpaid when due ; but non conjiat that he was not deceived 
in bis expedlatioo, and pollibly the bill Rill remains unpaid. 

Cur. adv. vult. 

On this day the opinion of the Court was delivered by 

Lord AtVANLBY Ch. J. This was an action on a bill of exchange 
with a count on a banker’s check, and alfo the common money counts. 
On the firft and fecond counts the Plaintiff is precluded from re- 
covering, by objeAions in law taken on the part of the Defendant, 
which are infurmountable. The Plaintiff however infills that he 
is entitled to recover upon the connt for money had and received. 
Upon that point the queflion for our conffderation arifes on the 

1 converfation 
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converfation which pafled between the parties at the time when 1803. 

the Defendant accepted the bill drawn upon him by Couch^ 

and of which the Plaintiff was indorfee. At that time the Defend- „ '*'• 

BENNtTT 

ant told the Plaintiff that he expelled remittances from Couch^ 
and that as he had a bill for 80/. belonging to Couch in his liaiids, 
which would be paid, he would run all rifks, and accordingly gave 
the Plaintiff a check upon his banker. The queftion then is, 
whether this declaration of the Defendant’s be not pr 'ma facie evi- 
dence that the 80/. bill was paid ? for if that bill was paid the 
a£tion for money had and received would be maintainable on the 
ground of the Defendant’s fpecific appropriation of that money to 
the payment of the Plaintiff’s demand. It has been contended 
that the above declaration of the Defendant’s puts it upon him to 
Ihew that the bill was not paid. In fupport of this propofition 
the cafe of Longebamp v. Kenny was relied upon, where Lord 
Mansfield held that the fale of a ticket and the receipt of the price 
by the Defendant might be prefumed againll him unlefs he pro- 
duced the ticket. But in that cafe there was abundant evidence 
out of the Defendant’s own mouth that he had received the price 
of the ticket till he proved the contrary. Indeed there was 
another circumftance in that cafe which dillinguilhes it from the 
prefent, viz. that the Defendant there had complete notice of the 
queftion which was to be tried between himfelf and the Plaintiff, 
and could not be furprifed by the form of the count under which 
the plaintiff recovered. In this cafe it was undoubtedly a furprife 
upon the Defendant, for he came to trial prepared to refift the 
counts upon the bill and check, and 4 o (hew that he never ac- 
cepted the former. It would be going too far therefore to pre- 
fume that becaufe the Defendant did not produce the 80/. bill 
(which was not in queftion) he muft have received the amount. 

The cafe of L'mgcbamp v. Kenny therefore is diftinguiftiable from 
the prefent, and the Plaintiff, whatever be the merits of his cafe, 
muft be nonfuited* 


Rule abfolute. 
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Nov, 28. 


Wright w. Walker. 


If bail a- 
hove I)c pur 
in and juili* 
fit*'.' within 
four Days 
from the rul- 
ing the Shc- 
rilT to b’ing 
;ri the body, 
the Court will 
kt a fide all 
proceedings 
upon the 
bail bond 
commenifd 
})rfvi()u8 to 
the lime of 
juilifeation. 


'j'HF, IhcrifT having been ruled to bring in the body on the 43d 
of November^ the Plaintiff immediately afterwards took an af- 
fignmcnt of the bail-bond, fued out writs againft the Defendant 
and the bail returnable on the 25th, and delivered declarations 
againft them. On the 25th bail above were put in ; and notice 
of juftification having been given, the bail were juftified within 
the four days from the ruling of the fheriff, A rule having been 
obtained to Ihew caufe why the proceedings on the bail-bond 
fliould not be fel afide for irregularity, 

Bayley Serjt. now ftiewed eaufe, and contended, that although 
the Plaintiff, after taking an aflignment of the bail-bond, is not at 
liberty to proceed againft the fheriff, yet that, according to the 
pradice of the Court, he is at liberty, after ruling the flieriff, to 
take an aflignment of the bail-bond and proceed thereon, 

Sdlon Serjt. infifted that the Plaintiff, by ruling the flieriff 
to bring in the body, had given four days to put in bail, and as 
bail had been put in within that time the Plaintiff ought not to 
Iiavc proceeded on the bail-bond. 

The Court were of opinion, that as bail had been put in and 
juftified according to the rule upon the fheriff, it was not com- 
petent to the Plaintiff to proceed upon the bail-bond ; though, if 
the rule upon the fticriff had not been complied with the Plaintiff 
might have taken an aflignment of the bail-bond, and have pro- 
ceeded upon it after having ruled the flierifT. 


Rule abfolute. 
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Hesse v. Steveksom. 




'J'hjs was an a&ion of covenant, tried before Lord Alvardey 
Cb. J« at the fittings after Eailer Term 1803. The declara- 
tion Rated, that by deed poll made by the Defendant on the 
5th of January 1802, reciting that certain letters patent had 
been granted by his prefent Majefty to one Matthias Koops^ 
bearing date refpeilively the 17th day of February and the idth 
day of May 1801, granting unto the faid Af. Koops^ his executors, 
adminiftrators, and alligns, the foie privilege of making paper 
from draw, hay, thiftles, wade and refufe of hemp and Rax, and dif- 
ferent kinds of wood and bark, for the term of 14 years, and 14 
years, from the refpedive dates of the laid refpedive letters patent, 
and for the places in the faid letters patent particularly and re- 
fpedively mentioned ; alfo reciting, that the laid M. Koops^ by deed 
of alfignment of the 26th of February 1801, alfigned over certain 
lhares of the faid letters patent unto James Stevenfon^ (the Defend- 
ant,) John ForbeSf Jobn Hunter WUliam 2 a/c, their executors, 
adminidrators, and afligns ; and alfo reciting, that by an aid of par- 
liament palTed in the 41 d year of his prefent Majedy's reign it was 
(among other things) enaded, that it Ihould and might be lawful 
to and for the faid M» Koops^ his executors, adminidrators, and 
adigns, or any <?r either of them, to transfer or alTign the faid 
letters patent refpedively, or cither of them, or any part or lhare, 
parts or lhares thereof, or any benefit or advantage to arife 
therefrom, to any number of perfons not exceeding 60 ; and alfo 
reciting, that the faid James Stevenfon had agreed to fell and dif- 
pofe of ten 1 000th parts or lhares of and in the laid letters patent 
to the Plaintiff in confideration of the fum of 1800/., and that the 
faid James Stevenfon alfigned the fame accordingly ; the faid James 
Stevenfon did by the faid deed poll covenant, promife, and agree 
to and with the faid 0 . L. Hejfe^ his executors, adminidrators. 


Covenant hj 
theailignorof 
certain (ha ret 
in a patent. 
right that 
he has good ^ 
right, (ulJ 
power, and 
lawful au- 
thority ro 
a(!ign and 
convey the 
faid (hare;, 
and thut he 
has not by 
any txieana 
directly or 
indiredlly 
forfeited any 
right dr an. 
thority he 
ever had or 
might have 
bad over the 
fame. Held 
that the ge- 
nerality of 
the former 
words of the 
covenant 
is not re- 
(Irained by 
the latter. 

If the af- 
fignees of 
an uncerti- 
heated bank- 
rupt in their 
own names 
execute a 
deed with 
ether credi- 
tors, where- 
by they, and 
all the credi*. 
tors who may 
hgn the (aid 
deed, releafe 
the ba» krupt 
from ail 
sftions, fiiits, 
claims, and 
demands 


and afligns, that he the faid James Stevenfon had good right, full 
power, and abfolute and lawful authority to alfign. and convey 

(igned by all the creditors of the bankrupt, the aHignecs are not barred from claiming as a(fignees the benefit 
of a patent-right afterwards obrsined by the bankrupt. A parent-right for the exclufive exercife of an 
invention obtained from the Crown by an uncrrtificated bankrupt, is afiftded by the previous alTignment of 
the commi(Boners, and veils in the aOigr.ees. 

An aA of parliament, empowering fuch bankropt-oaientef , hit caecutorj, adminidrators, and adigns, to 
affign the right to a greater number of perfons ihatf allowed t)y the letters patent, and declared td be a 
public aA, docs not enable eithtr the bankrupt or hit alTigns to make a better title than they could before 
the aa. 

V01..III. 7^ • tfie 
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Hissb 


f reVEKSOK. 


the faid ten jocoth parts or ihares of and ipL the faid letters patent 
and concern for making paper from draw and other bafe mate* 
rials, and then the Plaintiff aiBgned by way of breach that the faid 
James Stevenfou had not good right, full power, or abfolute or 
lawful authority to aflign and convey the faid ten loooth parts or. 
ihares of and in the faid letters patent and concern, according to 
the tenor and effe^, intent and meaning of the faid deed poll. 
The Defendant by his plea craved oyer of the deed, and the co« 
venant was ftated in thefe words, “ That I, the faid James Ste- 
venfotty have good right, full power, and abfolute and lawful au- 
thority to allign and eonvey the faid ton lOooth parts or ihares of 
and in the faid letters patent and concern for making paper, 'iSc. 
and that 1 have not, by any means, directly orindiredly, forfeited 
any right or authority I ever had, or might have had, over the fame 
ten loooth parts or Ihares.** And then the Defendant pleaded, 
that he had good right, full power, and abfolute . and lawful au- 
thority to aflign and convey the faid ten loooth parts or ihares of 
and in the faid letters patent and concern, according to the tenor, 
effect, intent and meaning of the faid deed poll, and of the cove- 
nant of the faid James Stevenfon in that behalf made as aforefaid ; 
upon which iflue was joined. The jury found a verdidl for the 
Plaintiff for 1800/., fubjeft to the opinion of the Court upon the 
following cafe : 

On the 30th Jtme^ in the year 1790, a commiflion of bank- 
rupt iffued againft the faid M, Koops^ whereupon he was duly 
declared a bankrupt, and William Chapman and Thomas Hill were 
chofen aflignees under thei fame ; and from that time to this, the 
faid M. Koops hath not obtained his certificate. On the 17th day 
of February zxidi the i8th day of May 1801, the faid M. Koops 
obtained his Majefly’s letters patent, as flated in the declaration. 
An aft of parliament, pafl'ed in the 41ft year of the reign of his pre- 
I'ent Majefty, recited in the deed and in the faid declaYation, 
enabling the faid M. Koops^ his executors, adminiflrators, and 
afligns, to aflign the benefit of the faid invention to any num- 
ber of perfons not exceeding 60, £si’e., which aft is declared to 
be a public aft. On the 9th day of September 1801, the creditors 
of the fjid M, .Koops executed a deed, which, after reciting the 
commiffion of bankrupt, and the feveral proceedings had- under the 
i'ame, and that th^ faid Af, Koops had, by advertifement in the 
London Gazette ^ called a meeting of his creditors on the rath day 


of 
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•of at which he propofed 19 pay all his creditors, who had 
'proved their debts under the faid con&miinon, as much as then 
remained due to them, namely, five (hillings in the pound, 
within one month, and the remainder by three inftalments, to he 
fecured by the faid M, Koops in fuch manner as his faid afQgnees 
fhould think proper j but that fuch inftalments of the foreign debts 
ihould be depofited in the hands of bankers to be approved of by 
his faid alfignees, or paid into the Court of Chancery, to abide 
the event of an application to that Gourt, to be made within twelve 
months; and that the faid M. Koops ihould indemnify the af* 
fignees againft all the cofts of fuch application, and the carrying 
the agreement afer mentioned into effed ; and that thereupon, by 
a memoranduMM writing, ligned by the creditors of the faid 
M. Koops^ parties thereto, dated the laid 12th day of yune 1801^ 
after reciting the faid propofal, it was tinanimoufly agreed by the 
faid feveral creditors that the faid propofal (hould , be acceded to,, 
and that the afiignees ihould take fuch meafures as might be necef- 
fary to carry thd fame into efied ; and that, on receipt of the firft 
inftalment, and fuch fecurity beipg given for the payment of fuch 
refpedive debts, and depofiting the firil dividends pn the foreign 
debts by the faid M, Koops, the laid leveral creditors did thereby 
undertake, fo tar as concerned themlelves, refpedivdy to execute 
good and fuificient releafes in the law to the laid Koops, and to 
give him fuch afiillance in fuperfeding the commifiion of bank- 
rupt as the faid afiignees ihould think proper ; and further re- 
citing, that the faid M. Koops had, in purfuance of the aforelaid 
agreement, paid to the afiignaes, and fach other of the faid feveral 
creditors of the faid M, Koops, parties thereto, as were refident in 
Efigland, five ihillings in the pound upon the amount of their re- 
ipedive debts proved } and that, on the day of the date of the iaid 
deed, he paid into the banking- houfe of Baron Dimfdak and Co., 
to the account of the alfignees, . five ihillings in the pound on the 
foreign debts ; and alfo, that in purfuance thereof the laid ilf. 
Koops had given to the afiigneesi warrant of attorney for ao,ooo/. 
to fecure the remaining, fifteeu ihillings in the pound. It was 
'witneired,itbat in confideration of the premifes, the laid M. Kloops 
did undertake to pay the faid WiUiam Chapman and Thomas Mill, 
■ their executors, adminillrators, or aifigns, the remaining fifteen 
Phillip gs in the pound, in trufi, to pay themfelves ^d , the- reft of 
ijtlje creditors, parties thereto, refideni: within this kingdom, the re- 
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maining fifteen fhillings in the ppund on their* refpeflive debts, bf 
three inftalinents ; and alfoto pay into the faid banking ‘houfe, in the 
name of the afiiguees, the remaining fifteen (hillings in the pound 
upon the foreign debts ; and in cafe of any furplus' after payment df 
fuch debts, and all colls and expences, to pay the fame to the faid 
M. KoopSy his executors or adminillrators, or otherwife, as he or 
they Ihould direA ; and it was further witnelTed, that in purfu- 
ance of the aforefaid agreement, attd in confideration of the pre- 
miles, they, the faid William Chapman and Thomas Hill^ and the 
feveral otlier creditors of the faid M. Koops^ parties thereto, did 
remile, relcafe, and quit claim unto the faid M. Koops^ his heirs, ex- 
ecutors, and adminillrators, all adions, fuits, claims, and demands 
whatfoever, which they or any or cither of rlll||n then had or 
hath, or thereafter (hould or might have, challenge, claim, or de- 
mand, againll the faid M. Koops^ his heirs, executors, adminillra- 
tdrs, dr his of jcheir ellate or effefls, on account of the debts to 
them or any or either of them then due and owing from the faid 
M, KoopSt or of any other Caufe, matter, or thing*whatfoever, fave 
and except fuch adions, fuits, claims, or demands as might arife 
under or by virtue of the faid deed, or of the faid bond or judg- 
ment therein* before recited ; and further, that until default in 
payment of the inllalments, the faid William ChapmamvA Thomas 
/f/ 7 / Ihould not take out execution on the faid judgment, or' pro- 
ceed on the faid bond, or otherwife moleft the faid M. Koops ; and 
that upon payment of the faid inllalments fatisfadion Ihould be 
acknowledged on the roll. Three of the creditors of the faid M. 
Koopsy who had proved debts under his commilfion to the amount 
of about Coo/., never executed fuch deed. The faid M* Koops 
paid the firll inllalment, but failing to pay the fubfequent inllal- 
ments, he lodged certain fisciirities in the hands of the folicitor to 
the afijgnees, amounting to 1C90/. iir. (>d.y the produce of which 
has fince been received , by the alfignees for the benefit of the 
creditors. He alfo lodged certain fecurities from a Mr. Kicbard 
Twifs in the fiime hands, to the amount of 3500/. which has 
fince been proved by the faid William Chapman and Thomas Hilly 
under a commifiion of bankrupt againft the Richard Twijsy and 
the remainder of the laid fifteen (hillings in the pound not having 
been fatisfied by the faid M, Koopsy the faid WilUam Chapsnan 
and Thomas JEU entered up judgolent againft thevfaid M. 
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on the warrant of attorney given by the faid M. Koops on the 3 ifl: 
tlay of March ifJo;, and on tho 14^1 day of OBober 1802, iflued 
a ji. fa. thereon, againd the faid efie£ts of the faid M. KoopSy and 
entered the dwelling- houfe of the faid M. Koops y fold his furniture 
and other effeds therein, amounting to a confiderahle fum of 
money, and aMb entered upon the premifes where the manufadcry 
under the faid letters patent and ad of parliament were carried on, 
and took poffeffion of the fame and the effeds therein, under the 
faid Execution, and ftill continue to keep poffeffion thereof. 

The-queftion was, Whether the Plaintiff was intitled to recover? 
if fo, the verdid to Rand, if not, to be entered for the Defendant. 

Otijlow Serjt. ftn: the Defendant, was called upon by the Court 
to begin. Firft, Upon the fair conftrudion of the covenant upon 
which the Plaintiff has declared he cannot recover, unlefe he (hew 
by way of breach, that the Defendant has by fome ad of his owm 
impeached that title which he conveyed to the Plaintiff Secondly, 
Suppofmg the conveyance from the Defendant to have been imper- 
fed, ftill the affignees, by their condud, have preduded themfelves 
from difputing the title which the Defendant conveyed to the 
Plaintiff. Thirdl}% The interefl: of M. Koops in the patent did 
not pafs under the aflignment of the Commiffioners of Bankrupt. 
Laftly, The ad of parliament ftated in the cafe, enabled the Plain- 
tiff to convey a good title. Firft, the words of the covenant arc, 
that the Defendant has good right, full power, and abfolute and 
lawful authority to affign and convey, but they arc followed by the 
qualification, that he has not done any thing to forfeit his right. 
This qualification mud be conftrued to control the whole covenant; 
nor will the arrangement of the wor^s'vary that conftrudion. 
The dodrine laid down in Browning Wrigbty antCy vol. 2. p. 13., 
is peculiarly applicable to the prefent cafe. In that cafe. Lord 
EldoHy after dating that covenants againft the ads of all mankind, 
arc in general only required in conveyance* of leafehold property, 
obferves, “ What would be the ufe of any of the other covenants 
if the covenant relied on were general ? It would be of little fer- 
vke to the grantor to infill that the warranty and the covenants 
for quiet enjoyment and further afl'urance were fpecially confined 
to himfelf and bis heirs, if the grantee were at liberty to lay, I 
cannot fue you on thofe covenants, but I have a caufe of adion 
arifing on a general covenant that fuperfedes tlfctn all.” la fupport 

Voi.. III. 7^ 



KSS K 


nr*. 

STEVI^•^SO^. 


I 



CASES IN MICHAELMAS TERM 


570 


i8o> 

iiLS^E 

*Z/. 

STEVE^SON. 


of his rcafoning upon this point, his Lordfliip refers to the cafe 01 
Fielder v. Siudley^. Finch 90. Mr. J. Butler Tays ; “ The Defeudan'. 
has exprefsly told us in one part of the deed, that he means to 
covenant againft his own a£ls, and are we to fay that lie has in t’.'.e 
fame breath covenanted againft the ads of all flic world i ’ And 
Mr. J. Heath obferves that, “ When any fcntcnce contains diftind 
covenants, and there are words of reftridion cither in the prefatory 
or concluding part, thofe words mull be extended to every part of 
the fcntence, unlcfs the intention of the jiarties appear to require 
a contrary conftrudion.” On the authority of this cafe, 1 contend 
that the Defendant’s covenant is confined to the impeachment of 
Ids .title by fomc .act of his own. Both in deeds, .and wills the 
Court is to look to the real intent of the parties. The princijile 
above laid down by Mr. Juftice Heath is very old, and was aoopted 
l;y Lord Mansfield \x\ the cafe of Kingston v. Frcjlon^ cil. Dong, 6B9. 
ed. 2. The cafe of AVrivw v. Munns, 3 Fev./^G. is a very 11 rung 
.auihority in favour of the Defendant. In that cafe there were 
lour covenants, tire firft, third and fourth were reftrained to the 
ads of tht! grantor and his ancellors, the fecend was unlimited ; 
and three Judges againft >North Ch. J. held, thatj as the grantor had 
iirft covenanted againft his own adls, it could not be intended that 
he had immediately afterwards, in a covenant to the fame effedl, 
-covenanted againft the ads of all the world.. If the cafe of Gainf- 
forth V. Griffith,, i Sound, Go. be relied upon by the other fide, the 
fame anfwer which was. given to it \n Brovening v. Wright may be 
given here J namely. That the covenants there refpeded leafehold 
property. Secondly, The Cafps of Evans v, Mann, Covep. ; 
Chippendale V, Tondinfon, t!o&ie's Bank, L. 462, ed. i. and La Roche 
V. WakemanyPeakds N. P. 14Q., lliew that unlcfs the affignees dif'^ 
alfirm the title of an uncertificated bankrupt, he may dlfpofe of the 
p.roperty acquired by him fubfequent to the bankruptcy. Befides, 
the affignees have by their owm exprefs ads precluded themlelves 
from difputing the title of the bankrupt ; for at a public meeting of 
the creditors fummoned by advertifement in the Gazette, they eri- 
tered into a corapofition with M, Koops, x\\t terms of which have 
been complied with by him, and in confideration of which, the affig- 
necs, together with the creditors prefent at that meeting, remifed and* 
releafed to M. Koops all adions, fuits, claims and demands what- 
ever. Shall the affignees after reaping the benefit of the compo- 
fition entered into with M, Koops, now or at any future time, be 

at 
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at liberty to difaffirgi his title to jhat property which he conveyed 
to the Defendant, and the Defendant to the Plaintiff? The affig- 
nees have the pov/er of compounding a debt if they think proper, 
and fuch con^tt^fition will be good againfl the creditors, though 
the conduft of the aflignees may be impeaclicd before the Lord 
Chancellor. Suppofing the deed of compofnion not to be legally 
binding upon the aflignees becaufc fomc of the creditors did not 
aifent, yet inafmuch as it has been carried into effedl, it may 
operate, in a court of equity, and may induce fuch court to enjoin 
the aflignees from doing any a£l by which the title of the bank- 
rupt may be difaffirmed. If fo, the Defendant’s title is not radi- 
cally bad : for the Defendant can never be evidlcd, and confe- 
quently can have no right to complain of a breach of covenant. 
Thirdly, The right to the invention being a mere mctaphyftcal 
right, did not pals to the aflignees under the comraiffion. It w.is 
nothing but a right to exercife a particular invention. Now the cafe 
of Chippendale, v. Tomlir.fon clearly fliews, that the aflignees have 
no power to let out either the perfon or the talents of the bank- 
rupt. Could not M. Koops have applied to monied men, and 
offered to exercife this invention as their fervant ? and could the 
aflignees in fuch cafe have claimed the fruits of his ingenuity? 
\Chamhre J. The right to the patent is made affignable : why 
then may it not be affigned under a commiflion of bankrupt ?] 
The right of aflignment contemplated in the grant was a volun- 
tary aflignraent, whereas the affignraent under a commiffion is 
compulfory. Laftly, The aflignment of M. Koops to the De- 
fendant, and confequeutly that of the Defendant to the Plaintiff^ 
Is' authorifed by the a<5l: of parliament ftated in the cafe. The 
objeflt of that ad; was to enable M. Koops to convey, and therefore 
ncceffarily eftabliflies all conveyances made by him. In the deed 
• by which M. Koops ^ previous to the palling of the ad of parlia- 
ment afligned to the Defendant, it is true that no mention was 
made of the bankruptcy cf Koops \ but the ad of parliament fub- 
fequent to that deed, having enabled the ajjigns of Koops to aflign 
over to others, is a legiflative acknowledgment of the Defendant’s 
right to execute a good conveyance to fuch perfons as he Ihould 
think lit. 

Bayky Serjt. for the Plaintiff. The cafes cited refpeding cove- 
nants do not apply to this cafe, in which the general covenant 

6 relied 

I 


S7i 

1803. 

V- ^ 

lisssK 

StF VllKSON, 



OASES IN MICHAELMAS TERM 

relied upon is of a different nature from the particular covenants 
in the fame deed, and is indej^endent of them. In the cafe of 
Browning v. Wright the covenants were preceded by tliefe intro- 
ductory words, “ for and notwithffanding any thi^ by him done 
to the contrary,” which words were applicable as vral to the cove- 
nant in difpute as to that which preceded it. The cafe of Fielder 
V. Studleyy was an application to a court of equity by bill for te- 
lief againff an adion of covenant at law on the ground of a 
iniffake; it appearing by the deed that all the covenants were 
made with the fame view, and yet that one of them was general 
and all the reil limited ; the foundation of the decree therefore 
was, that the parties had made a miftake, ilnce the covenant fued 
upon was contradided by the reff. It may alfo be obferved of 
the cafe of Nervin v. Muns^ that both covenants were made witfr 
the /ame intent, and therefore to have given effed to one as 
general, and to the other as limited, would have been a grofs con- 
tradidion. In order therefore to bring this cafe within the authority 
of the above decifions, it muff be made out that the covenant 
now fued upon is inconffffent with the other covenants in the fame 
deed. If in, fad, that deed had contained any other covenants 
inconfiftcnt with the general covenant for title, the Defendant 
would have fet them out upon oyer, and have thus brought them 
before the court. The latter part of the covenant fet out, by which 
the Defendant declares that he has not forfeited his right, may 
perhaps have been unneceflary, after the former general ftipulation, 
that he had good right to convey ; but though unneceflary, it is 
not contradidory to the former part. It has alfo been urged upon 
the authority of La Roche v. Wakeman^ that Koops had good title 
to convey, notwithftanding his bankruptcy j but that cafe only 
proves that an uncertificated bankrupt has a good title againft a 
wrong-doer. Lord Kenyon there fays, “ If the aflignees of Smith 
(the bankrupt) take any fteps to difaifirm his title they may do fo ; 
but if they do not, he being the oftenfible. owner, may convey a 
title to the Plaintiffs, fubjed to be difafiirmcd by them.” ’ The af. 
fignees therefore have a better title than the bankrupt, and may 
interfere to defeat his conveyance. In the cafe of Evans v. Mann, 
it was determined, that the alHgnees of a bankrupt may maintain 
an adion for the value of goods acquired by an uncertificated 
bankrupt fubfequent to his bankruptcy, and ibid by him, without 
naming themfelves affignees ; Lord Mansftld obferving, that the 
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property of the goods was in the afiignees, and that the fale by the 
bankrupt was a contrafi; by him as their agent, and on their ac- 
count. So in this^afe, though the ailignees fuffered Koops to carry 
on the patent, they might have taken it to themfelves. The cafes 
of Webb V. Fojr, yT.R. 391. and Fowler v. Down^ ante^ vol. i. 
p. 44. proceeded upon the fame principle as that of La 
Roche V. Waheman^ admitting the right of the aflignees to in- 
terfere, but allowing the bankrupt himfelf to maintain an adion 
until fuch interference (hould take place. If the inftrument ex- 
ecuted in this cafe by the aflignees, is to be conhdered as an 
aflignment to Koops^ it was an aflignment upon terms which have 
not been complied with ; for he contraded to pay the remainder 
of the debts, which he had not done. With refpedl to the ob- 
jedion that the patent did not pafs under the aflignment, it is fuf- 
ficient to obferve, that all property, both real and perfonal,- and 
chofes in aSion belonging to a bankrupt, pafs to his aflignees. 
If the patent in queflion be devifable and aflignable by the bank- 
rupt, as it undoubtedly is, why may it not pafe under the af- 
iignment executed by the commiflioners to the aflignees ? Laftly, 
The ad of parliament ftated in the cafe gave no authority to the 
Defendant to aflign which he had not before the pafltrig of that 
ad, except as to the number of perfons to whom he was permitted 
to aflign. That ad was pafled diverfo intuitu ; the Legiflature not 
having in contemplation the queflion, whether the property be- 
longed to the aflignees or not, but only regarding the expediency 
of allowing the patent-right to be divide^ into a greater number 
of (hares. This appears from the preamble, which recites the very 
difficulty which the Legiflature intended to obviate. 

Cur. adv. vult. 

On this day the opinion of the Court was delivered by 

Lord Alvanley Ch. J. The queflion in this cafe arifes upon a 
deed poll, bearing date the 5th of Januafy i8oa, by which the 
Defendant gives and grants to the PJaintiiT a (hare in his patent- 
right. The deed is not ftated at length upon the record, but we 
confider the cafe as if the whole deed were now before us, becaufe 
the covenants contained in that deed which are not fet forth, are 
not at variance with the covenant upon which the breach is af- 
figned. The covenant, upon whjch -the queftioh immediately 
arifes, is, that the Defendant had good right, full power, and abfo- 
luns and lawful authority to convey ; an^ that he had not by any 
Vol. III. 7H means. 
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means, direflVy or indiredly, forfeited any right or authority he 
ever had, or might have had over the property in queftion. This 
aftion arifes upon the firft part of fhe covenant, and the breach 
ailigned is, that the Defendant had not good right, full power, and 
abfolute and lawful authority to convey. We are called upon to 
decide upon the true eonftru^ion of this covenant. It has been 
contended, upon the authority chiefly of Browning v. Wright^ that 
this does not amount to an abfolute covenant for good title, but 
muft be confined to the a^s of the party himfelf. We have looked 
with great attention into that cafe ; and after the very able manner 
In which the principles which govern the conftruflion of cove- 
nants, were then laid down by Lord Eldon and the other 
Judges, it is unneceffary for me to enter at any length into tlic 
fubjed. Aknoft: every cafts which bears upon the point is there 
•cited j and indeed I find more of them there ftated than I expeded, 
for 1 did not think that the Courts had formerly been fo liberal in 
the conftruAion of covenants as it appears that they have been. 
I'have examined all thefe cafes, but I do not think it ncceffary to 
•ftate them, for we not only agree with the principles laid down in 
Browning v. Wright ; but we think that the cafe might have been 
decided as it was upon the very words of the covenant, which 
was reftrained to the afits of the party himfelf by the introductory 
words, “ notvvithftanding any thing by him done to the con- 
rtrary and fo Lord Eldon thought, though he adds, that if fuch 
were not the conftruftion of the covenant itfelf, yet being 
■coupled with the other covenant which v’as fo reftrained, it 
muft be conftrued ki the fame manner. The Defendant having 
4 :ovenaDted that, ** for and notwithftanding any thing by him 
done to the contrary,^’ he was feized in fee, and that he had 
;good right to convey j the latter part of the covenant, coupled as 
it was with the former part, by the words ** and that,” muft ne- 
ceflarily be overridden by the introdu<9:ory words ** for and not- 
withftaading any thing by him done to the contrary,” and this 
;appears to h^e been the opinion of the whole Court : but taking 
the latter covenant not 'to be reftrained in terms, -they proceeded 
to confider the rules by which covenants of this defeription are to 
ta conftrued. From all the cafes upon this fubjei^ h appears to 
bet determined, that however generol the words of a covenant may 
<be if Handing alone, yet if from other covenantsih the iame deed 
it is jpUinly and irrefiftilily to be iofercedthat tbe 4 p»^'cpuld not 

have 
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hive intended to %ife the words in the general fenfe vjhich they 
import, the Court will limit the operation of the general words. 
The quellion therefore always has been, whether fuch an irre> 
Hftible inference does arife ? for, if fuch an inference does arife 
from concomitant covenants they will control the general words 
of an independent covenant in the fame deed. In Lord EldoiC^ 
judgment one cafe is mentioned which I think deferves fome no- 
tice, becaufe his Lordihip feeraed to fuppofe'that the judgment of 
the Court proceeded upon the mere legal conflrudion of the deed, 
■without regard to an;^ circumftances dehors the deed. The cafe 
to which I allude is Fielder v. Studley ; which appears to me to 
be an extremely ftrong cafe in favour of the prefent FlaintifF, if 
the general covenant which was reftrained by the other fpecial 
covenants be confidered as an independent covenant. Lord Eldon 
obferves, that the Court mtift have proceeded “ on the ground of 
the intent of the parties appearing on the inftrument, fince that 
intent and the confequent legal cSedI -of the inftrument could only 
he colleded from the inftrument itfelf, and not from any thing de- 
hersl* It muft be remembered, however, that the application there 
was made to the Court -of Chancery upon equitable as well at 
iegal grounds ; for, on looking into the cafe, I find that the De- 
fendant’s father, in 1657, had fold lands belonging to the Dean 
and Chapter of Saturn^ which had been dlftolved during the com- 
monwealth. It was not very likely therefore that a party felling 
under thefe circumftances would covenant for any thing more than 
his own atfts. It appearing that the general covenant was mani- 
feftly contrary to the true intent of the parties, application was 
made to the Court of Chancery to corre£t the miftake, in the fame 
manner as applications are made to that Court to corretft miftakes 
in marriage articles where claufes are inferred contrary to the intent 
of the parties. The decifion therefore did not merely proceed 
upon the conftru€lion of a le^l inftrument, but the circumftances 
entitled the party to have the covenant redified as having gone 
'beyond the intention of the parties. But fuppofing that cafe to 
have been decide as a queftion at law, the queftion here is, whe- 
ther thtt principle I have here ftaied, applied to thte cafe, requires 
the Court to reftrain the general words of the covenant fued upon ? 
If the inference be krcfiftible that the partied could not intend to 
make a general covenant, we are ^und to give the Defendant tlic 
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beneBt that inference. The property afligtfed is a fhare in a 
patent-right ; and it could not be unknown to the Defendant that 
KoopSy the original proprietor, had been a bankrupt, though pof- 
fibly the Phintifi* might be ignorant of that circumftance. I have 
looked an^fioully through all the concomitant covenants, in order to 
afcertain whether they aBTorded any inference of an intention to 
reftrain the covenant in queftion, but I find none. The deed, 
after reciting the manner in which the property came to Koops 
ten years before, and the afiignment to Stevenfony contains a con- 
veyance of his interefi to the plaintiff; and then follows the war- 
ranty in queftion, which, inftead of being framed in the lifual and 
almoft daily words, where parties intend to be bound by their own 
a£ts only, wss. “ for and notwithftanding any adt by him done to 
the contrary,” omits them altogether; befides which, the Defendant 
covenants, that the aftignee (hall enjoy the property afligned in as 
ample a manner as the affignor. The omiftion of thefe words 
is almoft of itfelf decifive. The attention of the purchafer is not 
called by any words to the intent of the vendor to confine his co- 
venant to his own adis. The covenant that the Defendant has 
paid all the calls is certainly perfonal; but the covenant for 
title is general : and the Court ought not to indulge parties in 
leaving out words which are ordinarily introduced, and by which 
the real meaning of the parties rUight be plainly underftood. The 
argument on the part of the Defendant arifes from the latter part 
of the covenant in queftion. If the party meant to covenant for 
an abfolute right to convey^ why, it is afked, does he covenant 
that he has not forfeited fuch right i To this it may be anfwered, 
that the latter ftipulation, though unneceffary, is not inconfiftent 
with the former. The rule of conftrud^ion adopted in Browning 
V. Wright has never been carried to fuch a length as to decide, 
that becaufe fome claufes are introduced into a deed which do not 
add to the fecurity provided by the other claufes, the fecurity fo 
provided is to be reftrained. We are therefore of opinion, that 
the covenant for abfolute right to Convey is not reftrained by the 
other parts of the deed. It is contended, however, that the De- 
fendant has conveyed a good title to the Plaintiff. And firft, it b 
faid, that admitting, the intereft in the patent-right to have paffed 
under the afiignment of the commifBoners, yet the afBgnees have 
reconveyed to the bankrupt the whole of their intereft therein by 
the deed of the 9th of Se^tmher 1801.. It muft be remembered, 
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he fufficient; and it was therefore intifted that the deed amounted 
10 a conveyance. But I have no hefuation in faying, that the deed 
alluded to was neither intended to convey, nor did it operate in 
law as a conveyance. By that deed the two perfons who were the 
aflignees of Koops^ together with his ieveral other creditors, parties 
thereto, in eonfideration of his having agreed to pay them fifteen 
IhilUngs in the pound, and to (ecure the debts of the foreign cre- 
ditors after the fame rate,did remife, releafe, and quit-claim to him, 
all adlions, fuits, elaims, and demands whatlbever. But it is to be 
obferved that the perfons who were affigoees did not convey as 
filch. Indeed, if they afied as afiignees, why ^s it neceflary 
that the other creditors (hould join? and they do not pretend to 
bind the other creditors, who were not parties to the deed. This • 
is the deed which is faid .to convey Xo Koopt as a purebafer all 'the 
intereft of the afiignees, and to make him a new man. But the 
words are not fufficient for that purpofe. It could not have been 
^e intention of the parties. The affighees do not afiedl to con- 
vey for any perfons not ’parties to the deed. And the inftalmcnts 
have not been paid according to the agreement. We are there- 
fore clearly of opinion, ^at it is impoffible to confirue this deed 
to be fuch a conveyance as has been contended* for on the part of 
the Defendant. With refpetil to the fu{l|bfed power of the af- 


fignees to make fuch a compromife with the bankrupt as that 
Rated in the cafi;, and the attempt to ifiiew that it amounts to a fale 
of the property to him j it was not competent to aflignees to make 
fuch compromife unlefs the other creditors had confented ; nor 
could the tranlaflion be deemed a fale under the ufual powers. 
Next it is contended, that the nature of the property in this patent 
was fuch that it did not paf» Under the aflignment ; and feveral 
cafes were cited in fupport of this propofuion. It is faid, that 
' although by the aflignment every right and intereft, and every 
right of afkion, as well as right of poflfeflion and poflibility of in- 
tereR, is taken out of the bankrupt and veRed in the aflignees, 
yet that the fruits of a man’s own invention do not pafs. It is 
true, that the ichemes which a man may have in his Own head 
before he obtains bis certificate, or the fruits which he may make 
of fuch fchemes do not;pal«, nor could the aflignees require him 
VoL. III. ’ 7 1 # to 
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1803. to affign them over, provided he does not carry his fchemes into 
efFeft until after he has obtained his , certificate. But if he avail 

Stevpii-on of ^‘tjd thereby acquire a bene- 

ficial iniereft, which may be the fiibje£l: of aifignment, I cannot 
frame to myfelf an argument why that intereft fliould not pafs in 
the fame manner as any other property acquired by his per- 
fonal induftry. Can there be any doubt, that if a bankrupt 
acquire a large fum of. money, and lay it out iti land, that 
the aflignees iriay claim it ? They cannot indeed take the' profits 
of his daily labour. He muft live. But if he accumulate any 
large fum, it cannot be denied thiat the alfignees are at liberty 

to demand it ; though, until they do fo, it does not lie in the 
% 

mouth of ftraggers to' defeat an adion at hi^ fuit in refpefb of 
fuch property by fetting up his bankruptcy. We are therefore 
clearly of opinion, that the intereft in the letters patent was an in- 
tereft of fuch a nature as to be the fubjedl of aflignment by the 
commifiioners. Laftly, it is contended, that the iOt of parliament 
ftated in the cafe, veiled a legal intereft in Koopsy for that he muft 
'be taken againft all the world to have that intereft which the z 6 t 
of parliament recites to be veiled in him, that aft being a public 
a£l. But though the ad be public it is of a private nature ; the 
only objed of the provifo for making it a public ad is, that it may 
be judiciaHy taken notice of inftead of being fpecially pleaded,and to 
fave the expence of prcpng an attefted copy. But it never has been 
held, that an ad of a private nature derives any additional weight 
or authority from fuch a provifo ; it only affeds Koops and thofe 
claiming under him, and authorifes him to do certain ads, which 
by theMetters patent he could not have done: It recites the letters 
patent containing a claufe ^hich prevents him from affigning to 
more than five perfons,; and then enables him to affign to any 
number of perfons not exceeding fixty. It is notpoftihle then to 
confider this ad as giving any title to Koppt which he had not at 
the time when it palTed. Such has been the conftrudion which ' 
has always been put upon ads,. of parliament of this nature. We 
are therefore of opinion, that no aid is to be derived to the De- 
fendant from that ad of parliaments 

Per Curiam. Judgment for the Plaintiff 
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Collins v, Jacobs. 

^HE Defendant having obtained a rule ni/i for changing the 
venue from London to Kent, in an adion for goods fold and 
delivered, upon the ufual affidavit, that the caufe of adlion arofe 
in the latter county, and not elfewhere ; Serjt, on the part 
of the Plaintiff, produced an affidavit, ftating, that the goods were 
fold and delivered at Rotberbithe, in the county of Surry ; and this 
he contended being an anfwcr to the affidavit on which the venue 
had been changed, inafmuch as it falfified the material allegation 
of the caufe of adion having arifen in the county of Kent and not 
elfewhere, fuperfeded the neceffity of an undertaking to give ma- 
terial evidence in London. He cited the cafe of Calliand v. Cham- 
pion, jT. R. 205., where the Defendant, in an adion upon a life 
infurance, having changed the venue from Middlejex to London, the 
Plaintiff was allowed to bring it back, on producing an affidavit 
that the perfon whofe life was ihfured died in Scotland. He ob- 
ferved, that the pradice of this Court had been underRood to differ 
from the cafe of Calliand v. Champion, but infifted, that as a Plain- 
tiff in a tranfitory adion. has a right to fry his caufe in any county 
in which he thinks proper, unlefs the pefendant will remove the 
venue into the county where the caufe of adion really arofe, the 
plaintiff ought not to be deprived of that beneBt by ' an affidavit 
#which appears to be falfe ; and he added, that it was impoilible 
for the Plaintiff, in this cafe, to retain *the venue on the^^al un- 
dertaking, becaufe he admitted that Surry was the county Iwere the 
material evidence was to be found,, the goods having been fold and 
delivered there. . 

Pay/ey Serjt. infifted, that by the pradice of this Court an 
undertaking was neceffary, and relied on the cafe of French v. Cop- 
pinger, i H. Bl 216., vrhere the Defendant having obtained a rule 
for changing the venue from London to Cornwall on the ufual 
affidavit Plaintiff fhewed caufe, and produced an affidavit, 
ftating that the adion was for money lent in London, but the 
Court refufed to bring back the venue, without an undcJtaking to 
give material evidence in London. 

Onjlow Serjt. amicus curia, mentioned the cafe of Roland 
V. Knapp, JLill. 41 Ceo. 3. in this Conn, where the Defendant, in 
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• 

an adion for words, having obtained a rule for changing the 
venue from London to Berkjhire on the ufual affidavit^ the PlaintifiT 
produced an affidavit^ Rating that the adion .was commenced for 
words fpoken in Oxfordjhire as well as B^rkjhire, and the Court, 
after feme confideration, held, that notwithRanding the pradice of 
the King’s Bench, the pradice of this Court required that the 
Plaintiff fhould undertake to give material evidence in the county 
where he had laid the venue. 

Cur, adv. vult. 

Lord Alvanley Ch. J. now faid. The Defendant in this 
cafe having moved to change the venue, on the ufual affidavit that 
the whole caufe of adion arofe in Kent^ and not elfewhere, the 
Plaintiff docs not oppofe this application in the ufual way, by un- 
dertaking to give material evidence in the county where the adion 
was brought, but meets the affidavit of the Defendant by an affi~ 
davit that the whole caufe of adion, fo far from ariRng in Kent, 
arofe for goods fold and delivered in Surry, The queRion is whe- 
ther this affidavit be a fufiicient anfwer to the Defendant’s applica- 
tion ? It has been decided by the Court of King’s Bench, that if a 
Defendant apply to change the venue on the ufual affidavit, it is a 
fufiicient anfwer to fuch application, for the Plaintiff to fhew that 
the caufe of adion arofe in more counties than one, though he 
will not undertake to give material evidence in the county where 
the adion is laid. The ‘cafe of Calliand y. Champion is diredly 
to this effed. It was faid, however, that whatever the pradice 
of the King’s Bench might be, yet that the pradice of thi§i^ 
Court is otherwife : and tvfo cafes have been mentioned, namely, 
Frencl^lfjll^Coppinger, and Roland v, Knapp. The former of thefe 
cafes, hrfwever, proves nothing more than this ; that when the 
Plaintiff refiRs the Defendant’s application to change the venue, 
by inRRing that the caufe of adion arofe in the county where he 
has laid if, the Court will not permit him to do fo merely by affi-^. 
davit, \i\ 3 X. will require from him an undertaking to give material 
evidence in that county. The other cafe, though it certainly has 
more application to the point in difpule, only eRablifhes'that ap- 
plications to change the venue are entirely fubjed to the difcreiion 
of the Court, who will make fuch rules as. may be found beR 
adapted to the attainment of juRice. On looking into the papers 
in that cafe, I perceive that the application was made in an iffuable 

2 term. 
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term, and that althougfi the Court did not allow the venue to re- 1803. 

main where it was originally laid, yet that they did not permit the CoTtuu 

Defendant to carry -k into Berkjhire according to the terms of his 
application ; but by a fort of compromife, direded that it ihould be 
carried into OxfordJhirCy it appearing that the words were fpoiken at 
two places very near to each other, viz. Abingdon and Oxford, 

In that cafe, therefore, the Plaintiff w'as enabled to obtafin his judg- 
ment as foon as if the caufe had heen tried in London. If any incon- 
venience would be occafioned in rhis cafe bj^ the trial of the caufe 
in London, we might perhaps be induced to purfue the fame oourfe 
which was adopted in Roland v. Knapp ; but here the whole caufe 
•of adion having atifen at Rotberbitbe^ the conveniience of both 
parties requires that the eaufe Ihould be tried in London. Let us 
confider the ground of thefe applications to the Court. The ftatute 
of the 4 H. 4. c. 18. direds, that all attornies fhall fwear to make 
no fuit in a foreign county ; and great jealoufy prevailed at 
common law refpeding the trial of caufes except by a jury de vici- 
neto. But all that is now at an end with refped to traniicory 
adions, and the Courts hold themfelvcs at liberty to permit a 
plaintiff to bring his adion wherever he thinks proper, under cer- 
tain reftraints. If it appear that the whole caufe of adion arofe 
in one county, the Defendant is allowed of conrfe to remove the 
venue into that county ; and if the caufe of adion arofe in more 
counties than one, though the Defendant has no right to remove 
the venue of couife into either of thofe counties, yet if juflace can 
be better obtained by a trial in one qf thofe counties than in the 
county where the Plaintiff has brought his adion, die Court may 
permit the venue to be removed into either of thofe counties. If 
the pradice of this Court had been otherwife, I ihould certainly 
have followed it in the decilion of this cafe, but I Ihould 
have inclined for the future, to render the pradice of both the 
courts uniform. Atprefent, however, no dhcordancy appears: 
and as it has heen fworn that the ^rhole caufe of adion did not 
arife in the county of Kent^ we think that Aifficient caufe has 
been ihewn why the venue ihodd remain where it has been 
laid. 

Per Curiam, .Rule difeharged. 
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jvw, *8th. Dutton v. Solomonson. 
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^His was an adlion for goods fold and delivered. At the trial 
before Lord Alvanley Ch. J. at the Guildhall Sittings after laft 
Triftiiy term, it appeared that on the loth oi Augujl 1802, the 
goods in queftion were purchafed by the Defendant of the Plaintiff 
at Mancbejler^ to be paid for by a bill at two months ; that a bill 
W'as accordingly drawn upon the Defendant for the amount of the 
goods, and tendered for acceptance on the 27th of Augujl^ which 
was refufed, the Defendant declining to accept any bill except a bill 
at three months, and that not until after the goods fhould have 
arrived. The goods were delivered by the Plaintiff at the common 
waggon office a few days after the receipt of the order, but did not 
arrive in London until the 9th of O&ober. The writ was fued out 
on the 6th of September, The jury found a verdidt for the Plaintiff, 
but liberty was relerved to the Defendant to move that this verdiiV 
might be fet afide, and a nonfuit entered. 

Accordingly a rule niji for that purpofe having been obtained on 
a former day, 

Serjt. now (hewed caufe. Two obje£lions are made 
to the Plaintiff’s recovery ; firfl, that the Defendant never received 
the goods ; and, fecondly, that under the .fp^cial agreement en- 
tered into between the parties, the Defendant was not liable to be 
fued as for goods fold and delivered, at lead until after the expira- 
tion of the two months'. With refpe^l to the fird obje£lion, a 
delivery to a carrier is in law a delivery to the vendee, and after 
fuch delivery the goods remain at the rifle of the latter, the carrier 
^ing confidered as his fervant ; though an exception to this gene- 
ral rule arifes when by fpecial contract the vendor is to pay for the 
c^riage of the goods. [Here the Court intimated an opinion that 
a delivery ; to the carrier was a delivery to the Defendant, and that 
if it were not for the fpecial agreement, the Plaintiff would b^ enti- 
tled to recover.] Secondly, the agreement between the Plaintiff 
and the Defendant was, that the latter (hould accept a bill at two 
months in payment of the goods : it was therefore a fale of the 
goods, with a edndition annexed that a bill (hould be accepted. 
If a man receive a bill at two months from a vendee in payment of 
goods fold, and the dravver refufe to accept it, the vendor may im- 
mediately 
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mediately hrinjT an againft the drawer upon ^the bill. This 1S03. 

wap determined in Milford w Mayor ^ Doug. 55. ; and the fame point DiTTr^ 
had been before ruled in Bright v. Furrier. Bull. N P. 260. Ed. z. _ 

o’ SOI.OMON' 

The principle upon which thofe cafes proceeded w’as, that there *<>«• 
was a condition annexed to the bill that it fliould be accepted, on 
the failure of which condition the holder was entitled to fue the 
drawer upon the bill. So in this cafe, the Defendant not having 
performed the condition annexed to the contract of fale, the Plain- 
tiff is en'titled to fue him for goods fold and delivered. In Stedman 
V. Gooch, Efp. N. P. Caf. vol. i. p. 5. Lord Kenyon ruled, that 
thouglj a creditor who takes a hill payable at a future day cannot 
commence an adion for the original d-ebt until that period has ex- 
pired, yet that if the bill be of no value, as if it be drawmon a per- 
ibn who has no effeds of the draw’er, the creditor may treat it as 
W’afle paper, and refort to his original demand. If then a creditor 
may under fuch circumflances confidcr a note as waftc paper, and 
relbrt to his original demand, w'hy may not a vendor who has 
agreed to take in payment an acceptance at two months, and who 
is refufed fuch acceptance, refort to his demand for the price of the 
goods fold and delivered ? 

Bayley and Lens Serjts. in fupport of the rule. Although the 
Plaintiff in this cafe might have maintained an adion on the fpe- 
cial contrad before the expiration of the two months, he was not 
entitled to fncas for goods fold and delivered. The contrad entered 
into by the Defendant was to purchafe goods of the Defendant, to 
be paid for by a bill at tw'o months. There was no contrad to 
pay for the goods in any other way. • It was not a ready-money 
contrad, with time given for the payment, but a contrad for a 
fpecial payment ; and there was no other ground of adion than 
the Defendant’s refufal to accept the bill. It is true, that the 
holder of a bill may maintain an adion againft the drawer, if 
acceptance be refufed before the expiration of the time mentioned 
in the bill ; but in fuch cafe the adion is a fpecial adion, for the 
bill itfelf is a fpecial contrad,* whereby the drawer undertakes 
that the bill fliall be accepted and paid when due. On refufal of 
the drawer to accept there is a breach of the contrad, and con- 
fequently an immediate right of adion accrues. The cafe of Sted- 
man V. Gooch is perfedly diftinguilhable from the prefenL It was 
no part of the original contrad between the parties in that cafe that 
the debt Ihould be paid by the bills of exchange ' in queftion, 

1 but 
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1 803. 1)Ut they were given in difaharge of a prc-e?tifting debt ; and when 

Duttow *^^^7 pfO'^ed to be of no value, Lord Ket^on -thought that the 
SoLOMOM original debt revived. It has been clearly decided by the cales of 

SON. Wejionv. Downes^ Doug.zy Power v. Wells ^ Cowp, and 

X>r. Crompton i cafe, eited 1 T*. R. 136, that, fo long as a fpecial 
contract remains open, a party cannot refort to his remedy upon 
ithe general counts. In the cafe of Bullev.Heightmany 2 Eajly 14;, 
where a feaman had contraded for wages, with a ftipulation that 
he fhould not be paid till the end of the voyage, and beforethe end of 
the voyage was wrongfully difcharged by the captain, the Court held, 
that he could not maintain a general indebitatus affiimpfit for wages 
pro raid, Tlie late cafe of MuJJ'en v. Pr/Ve, 447, is pre- 

cifely in point. With refped to the delivery, it may be obferved, 
that in the cafe tAVayk v. Bajky Cowp. 294, it feems to have been 
taken for granted, that if the vendee had not pointed out the par- 
ticular mode of conveyance be would not have been liable to the 
rilk while the goods were in the hands of the carrier, and that in 
Dawes v. PecTty 8 JT. R. 330, where it was determined that the 
adion againE the carrier mud be brought in the name of the con- 
iignee, the circumilance of the consignee having appointed the 
carrier was mainly relied on. 

Cur, adv, vult. 

On this day the opinion of the Court was delivered by 
Lord Alvanley Ch. J. who (after ftating the cafe) proceeded 
thus ; The firft objedlion in this cafe is, that the delivery of the 
goods to the, carrier was no delivery to the perfon who ordered 
them, and therefore in that point of view this action was com- 
menced too foon, the writ having been fued out before the arrivail 
of the goods in London, When this point was firft mentioned 1 
was furprifed, for it appeared to me to be a propofttion as well 
fettled as any in the law, that if a tradefman order goods to be fent 
by a carrier, though he does not name any particular carrier, the 
moment the goods are delivered to the carrier it operates as a deli- 
very to the purchafer; the whole property immediately veftsia 
him ; he alone can bring an adlioa for any injury done to the 
goods .; and if any accident happen to the goods it is at his rilk. 
The only exception to .the purchafer’s right over the g-oods is, that 
the vendor, in -cafe of the former becoming infolvent, may 'ftop 
them in tranjttu. On this part of the cafe, therefore, the Court 
never has entertiuned any doubt. The principal difficulty arifei 

’ from 
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from the fpecial aflignment entered into by the parties, and from 1803. 
the argument, that the Plaintiff is premature in his aAion for goods DiTttok 

fold and delivered before the expiration of the two months. I . 

was inclined at hrft to hope that we might hold the Plaintiff at s""* 
liberty to recover on this count, as if there had been no fpecial 
agreement. If goods be fold and delivered without any fpecial 
agreement, the law implies a general undertaking to pay for the 
goods, on which an indebitatus ajfumpfit will lie. It appeared to 
me, that if the fpecial agreement in this cafe could be confidered 
as a collateral agreement, the Plaintiff might ftill be entitled to re- 
cover on the general counts ; for, if the tranfa£tion between the 
parties could be .confidered as a contradl for the fale of goods, 
with this condition, that if tlie purchal'er would give a bill at two 
months he fiaould have two months’ credit ; then, as the condition 
had not been complied with, the Plaintiff might be remitted to his 
original right of adlion for goods fold and delivered. All the 
cafes cited are of this li)rt. In Sledman v. Gooch there was an an- 
tecedent debt due from the Defendant to the Plaintiff before the 
latter received tlie promiffory notes, which proved of no value. 

Before the tranfailion refpe£ling the notes took place there was a 
complete fubfifting contradi, under which the Defendant was 
bound to pay immediately ; after this he obtained further time on 
giving the promiffory notes, and as the condition on which the 
time was given was not performed, in confenuence of the notes 
turning out to be of no value. Lord Kenyon thought that the 
Plaintiff was entitled to maintain his adlion for goods fold and 
delivered. The cafes of F nckford ■<f. Maxwell, 6 72.52, and 

Vivenfon v. Morfe, 7 F. R. 64, are of the fame fpccies. It appeared 
to me that the conduit of the Defendant might perhaps be confidered 
in the nature of a fraud. If a man prevail upon another to deliver 
goods to him upon an undertaking to do fomething elfe as a fatis- 
fadion for the price of the goods, and afterwards refufe to perform 
his part of the agreement, there Teems to be no injuilice in holding, 
that he has repudiated the contrad by refufing to comply with its 
conditions, and that the law may infer an undertaking to pay for 
the goods which he has received ; and certainly coniideriable incon- 
venience may arife from the contrary dodrine; for, if a vendor 
be bound to bring an adion on the fpecial’ undertaking, his re- 
medy will not be fo effedual as if he bring his adion for goods 
fold and delivered, bccaufe in fuch c?ife the Defendant cannot be 
VoL. HI. 7 holden 
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Koldea to bail without a Judge’s order. Thcfe were thl'IinpreC- 
fioos 430 my miad when the point was ftrft darted, aikl I dtould 
have been glad if the law would have warranted me ingiving them 
edefi:. Indeed, the iame arguments feem to have weighed with 
Lord Ellefiboroughf in the cafe of Mtiffm v, P/ice^ who accord- 
ingly there delivered his opinion in favour of the Plaintiff. But 
the decilion in that cafe governs the prefent, the majority of the 
Judgeshaving there determined, that the adion could not be com- 
menced before the expiration of the period which the bills' had to 
run. Whatever doubts therefore I may have entertained refped- 
ing the rule which ought to be adopted, I cannot fet up my judg- 
ment againff a decilion of the Court of King's Bench ^ which is 
precifely in point. It was faid, indeed, in that cafe, that at the ex- 
piration of the period which the bills had to run an adion of inde- 
bitatus ojiimljit would lie. But I fliould recommend to any perfon 
bringing his adion under fucli circumftances, to declare on the fpe- 
cial agreement as well as on the general count, for I entertain great 
doubts whether, even at the end of the two months, an indebitatus 
ajfumpfit will lie, if it does rmt lie before the expiration of that 
period. If this matter had been res Integra^ I fhould have agreed 
in the opinion delivered by Lord Elleuborough^ that the adion w^as 
properly conceived, but the law being once fettled, no material in- 
convenience can refult from adhering to the rule which has been 
laid down. My Brother Rooke, who ruled otherwife at Lancajler^ 
is perfedly fatisfied with the decifion of the Court of Kings 
Bench ; and my Brother Cbambre^ previous to the cafe of MuJJhm 
V. PricCy had ruled the fame point at York in the fame way as the 
Court of King's Bench have decided. My two Brothers there- 
fore both now concur in that opinion, and we all think that a 

* 

nonfuit muA be entered. 

Rule abfolute. 
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»8o3y 

Roge'Rs -v. Sir Gervas Clifton, Bart. *6th. 


'p HIS was an s&\9r on the cafe. The firfl; count of the declara- 
tion dated, that the Plaintiff, before the oomiuitting the griev- 
ances, ^c. had been retained and employed in the fervice of the 
Deferidant as his butler and fervant, and in that capacity had behaved 
with due integrity, good temper, adivity, and civility, and never 
was fufpeded to have been bad tempered, lazy, or impertinent, by 
means whereof the MaintilT had not only gained the good opinion 
of I'is neighbours, •but had liipported himfclf, and would thereafter 
have fupported himfelf by his induftry in the krvke of his mafter, 
had notfuch griea'ances been committed as thereinafter mentioned ; 
and that the PlaintifT at the time of fnch grievances had quitted the 
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Defendant’s fervicc, and had been recommended to, and was likely 
<0 be retained and employed by and in, the fervicc of one WiUiam 
Handy cleric, for certain wages to be paid to him ; yet that the 
Defendant well knowing, but contriving, ^c. to injure the 
Plaintiff in his character, and to bring him into public fcandal 
among bis neighbours, and particularly with the Laid 7L7//;j/» Handy 
and to caufe it to be fufpeded and believed that the Plaintiff was 
not fit to be employed as a fervant, and that he was bad tempered, 
and a lazy and impertinent fellow, and there! ly to prevent the faid 
William Hand from retaining and employing him in bis fervice, as 

he otherwiie might and vi’ould hav^ done, and to vex, harafs, IsV. 

» 

falfely and malicioufly did compofe and pnblifh a certain falfe and 
.fcandalous libel of and concerning the laid Plaintiff as fuch fervant 
as aforefiid, containing amongft other things certain falfe and mali- 
cious matter concerning him as fuch fervant as aforefaid, in fub- 
ftance as follow, that is to fay, He” (meaning the Plaintiff) 
“ is a bad-tempered, lazy, impertinent fellow j” thereby meaning 
that the Plaintiff was not fit to be,empk>yed in the capacity of a 
fervant. The fecond count was alfo for publifhing a libel contain- 
ing the Following words, “ that he, the Defendant, willied he had 
Aever taken the Plaintiff into his houfe, as he was a bad-tempered, 
tazy, and impertinent fellow.” The third count ftated, that before 
the committing the grievances, Ss’r. the Plaintiff had been retained 
:and employed Jl)y and in the fervice of one Mr. Holland as his fer- 
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vant, and had quitted fuch fervice ; and the Plaintiff, from the time 
of the committing fuch grievances, being out of place and unem- 
ployed, the faid Holland had not the grievances thereinafter 

mentioned "been committed, have given to any perfon applying to 
the faid Holland {ox a charadter of the Piainti^ fuch a true and cor- 
redt cliarader as might have induced fuch perfons to have retained 
and employed the Plaintiff as a fervant ; yet the Defendant know- 
ing, but contriving to injure the Plaintiff, and to induce the faid 
Holland not to give him fuch a charadlcr as aforefaid, and thereby 
to impoverifti and w^holly ruin the Plaintiff, on the day aforefaid 
fent to defire the faid Holland not to give the Plaintiff a charadter, 
for that he was a lazy, impertinent fellow ; by means of which pre- 
mifes the faid Holland was induced not to give, and to refufe to give 
the Plaintiff a charadter ; in confequence whereof the Plaintiff was 
unable for a great length of time, to wit, ’idc. to induce Or prevail 
upon any perfon to retain or employ him as a fcr\’^ant, and was 
thereby greatly impoverilhed and injured, EsV. to his damage 
of 500 /. 

The Defendant pleaded not guilty. 

This caufe came on to be tried before Lord Alvanky^ Ch. J. at 
the Cuildball Sittings after laft TrinUy term, when the following 
fadls appeared in evidence. The Plaintiff having been hired as a 
fervant by the Defendant, lived about lix months in his fervice, 
when the latter turned him away without giving him a month’s 
warning, in confequence whereof the Plaintiff, conceiving himlelf 
entitled to a month’s wages,, refufed to quit the fervice without 
being paid that fum. Qti this refufal the Defendant procured an 
officer from the police office to put the Plaintiff out of the houfe, 
and employed his attorney to fettle his wages with him. Imme- 
diately after this the Defendant, who was going into the country, 
called on Mr. Holland^ with whom the Plaintiff had previoufly 
lived, to inform him that the Plaintiff had behaved in an imperti- 
nent and fcandalous manner ; that he the Defendant had difeharged 
him from his fervice, when the Plaintiff refufed to go without a 
month’s wages ; and he therefore defired Mr. Holland x\xA to give 
him another character. While the Defendant was in the country 
the Plaintiff offered himfclf to a Mr. Iland^ ftating that he had 
lately lived with the Defendant, upon which Mr. Hand wrote to the 
Defendant for a character, and received the following anfwer : 

3 “Sir, 
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Sir, 

“ In anfwer to yours which came to hand yefterday,beg leave 
to acquaint you that Thomas Rogers d'id not Kve with me fix 
months, as he has told you, and with I had never taken him into 
my houfe, as he is a'bad tempered, lazy, impertinent fdlow, and 
has given me a great deal of trouble, as I was obliged to fend an 
officer from the Marlbro ’Jlrect police office to put him and his 
things out of my houfe, and alfo to employ Mr. Barnet my attor- 
ney oi SoJio Square to fettle his wages, as I look upon it he will 
take any advantage he can. 

“ 1 am, Sir, your mod obedient humble fervant, 

“ Gervas Clifton." 

Upon receipt of this letter Mr. Hand refufed to tike the Plaintiffi 
into his fervice. It appeared that Mr. Holland never was applied 
to for a cliaradlcr of the Plaintiff after the communication made to 
him by the Defendant, and Mr. Holland ftated, that without fuch 
communication he fliould have declined giviiig another character 
to the Plaintiff. The Plaintiff alfo proved by fervants of the family, 
that while in the Defendant’s fervice he had conduded himfelf well 
end that no complaints of the nature afcribed to him in the De- 
fendant’s letter had all that time exifted. The jury found a verdid 
for the Plaintiff with 20/. damages, but liberty was referved to 
the Defendant to move to^have a nonfuit entered. 


Rocers 


w. 

Clivton. 


Accordingly a rule nifi having been obtained on a former day. 
Shepherd and Williams Serjts. now Ihewed caufe. It may be 
adaiitted as a general propofition, that where words are fpoken or 
w'ritten by a mafter of a fervant, or communicated in confidence, 
no adion can be maintained for fuch words, though, under other 
circumftances, the w'ords would be adionable ; for in fuch cafes the 
fituation of the party fpeaking or writing relmts the inference of 
malice. To this extent only proceed the cafes of Edmonfon v. Ste^ 
venfon. Bull. N. P. p. 8, and Weatberjion v. Hawkins ^ tT.R.i\o» 
But if it appear, from the circumfta<ices of the cafe, that the words 
were maliciouliy fpoken or written, then an adion lies againft the 
mafter ; for then he does not fall within the principle of the excep- 
tion, which exempts a mafter from the fame liabilities as other per- 
ft us, on account of the occafion which induces. them to fpeak or 
write relpeding the charader of fervant?, and the motives which 
arc fuffered to influence their condud. Had nothing appeared in 
VoL. III. 7 M this 
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this cafe but the anfwer of the Defendant to Mr. Hand^ it might 
have been inferred, that the Defendant wrote the letter mailer ; 
but the motives which dictated that letter may plainly be colleded 
from the other circumftances of the cafe. It was not only proved 
that the charader given by the Defendant was falfe, but that the 
Defendant, having had an altercation with the Plaintiff refpedling 
his wages at parting, voluntarily, and without any obligation im- 
pofed upon him as mailer, went to Mr. Holland and gave the fame 
charadler of the Plaintiff as he afterwards gave to Mr. Hand. This 
chara£ler, thus voluntarily and officioully given to Mr. Holland^ 
mull be confidered as malicious; from whence it may be in- 
ferred that the charadler afterwards given to *Mr. Hand was < ic- 
tated by the fame motives. There was therefore fufficient evi- 
dence from which the jury might infer malice in the Plaintiff’s 
conduiSl. 

Lens Serjt. in fupport of the rule. The inference attempted to 
be drawn from the circumftance of the Defendant going to Mr. 
Holland^ and informing him of the condud of the Plaintiff, might 
have been fairly drawn if any interval of time had elapfed between 
the mifeondud of the Plaintiff and the communication of it to 
Mr. Holland. But that communication immediately followed the 
Plaintiff’s mifeondud ; no inference of malice therefore ought to 
be raifed from the Defendant having done what he probably felt 
it his duty to do, and which he did not defer till the mo- 
ment when the Plaintiff was likely to get a charader from Mr. 
Holland. If a mailer be juftified in preventing a fervant from 
getting a new place by Hating his real charader, and is not bound 
to prove the truth of his alfertions, it Ihould feem that upon 
principle the fame juftificatioh ought to extend to his defiring the 
former mailer of f'uch fervant not to give him a fecond charader. 
The fame principle of duty influences the mailer upon both occa- 
fions ; and, in fad, he only purfues the fame end by different 
means. The only quellion ir; both cafes ought to he, Whether 
what has been Hated by the inaHer has been fairly Hated ? and in 
both cafes the fervant ought to he called upon to Hiew that the 
Hatement made againH him was unfair, fince the prefumption is, 
that communications of this fort are made by maflers as a warning 
to thofe to whom they are made, and for the benefit of the public. 
If, therefore, the Court Ihould be 6f opioion that the evidence in 

this 
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this cafe was properly fubmitted *10 the jury, dill it may be con- 
tended that the faids do not warrant the jury in having drawn that 
inference of malice, which can alone fupport the verdift. 

Lord Alvanlf.y, Ch. J. 1 feel great anxiety in this cafe, that 
the public iliould not be led into any falfe notions refpe<ding the 
grounds of our decifion, by any incorredt ftatement of what pafles 
in this place. Indeed, the hand-bill {a) which was brought to our 
notice when the rule now under confideration was moved for, 
and the authors of which, had it been regularly before the Court, 
we fhould have animadverted upon very feverely, increafes that 
anxiety which the general importance of the queilion itfelf to the 
public is fufficifent to excite. If it were to be underftood, that 
whenever a mader gives a bad charadler to a fervant who has 
quitted his fervice, he may be forced by the fervant, in juftihea- 
tion of fuch his condudl as a mafter, to prove the particulars which 
he has dated refpe<ding the fervant, it would be impollible for any 
mader fo underftanding the law (at lead with any regard to his 
own fafety), to give any charader but the mod favourable to a 
fervant, and confequently impolfible for a fervant, not entitled to 
the mod favourable charader, to obtain any new place. In the 
two cafes of Edmonfun v, Slewnfon and Weatherjion v. Hawkins^ 
the law upon this fubjed appears to me to be laid down as clearly 
as can be wilhed. Unquedionably, the mader who has given a 
bad charader of a fervant to perfons enqtiiring after his charader, 
is not bound to fubdantiate by proof what he has faid ; but it is 
equally clear that the fervant may, if he can, prove the charadet 
to be falfe; and the quedion between the mader and fervant will 
always, in fuch cafe, be, whether what the former has fpoken 
refpeding the latter be malicious dnd defamatory ? In this cafe we 
are to confider whether the evidence adduced by the Plaintiff was 
fudicient to be left to the jury, and w'hcther it warranted the re- 
fult which they have drawn ? [Here his Lordfhip dated the evi- 
dence.] It appears then that the Defendant difmiffed the Plaintiff 
from his fervice refufing to allow him a month’s wages, to which 
the latter conceived he was entitled. In confequence of fuch re- 


Rogers 


Cmptoh 


(41) When the motion was made for a in the caufe were fet forth, the importance 

rew trial, a hand-bill was ilated to the of the cafe tb all fervaius dated, and a 

Court, addrclT d to fervants in general, fubfeription for carrying on the caufe re* 

and pobliihed by the Defendant fince the quefied* 

trial* in which all the previous proceedings 
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1803. fufal the Plaintiff would nor, until compelled by force, quit the 

Foce»s Defendant’s houfe ; a conduft not jiiftifiable, fince, however un- 

CtiFTow. remedy might be, the Plaintiff’s proper mode of reco- 

vering what he conceived to be due to him was by an adion. 
This, however, was the only ad of impertinence proved againft the 
Plaintiff; and if in fad it was the only ad of impertinence com- 
mitted by him during his flay in the Plaintiff’s fervicc, I do not 
think the Defendant was, by that ad alone, called upon to feck cut 
Mr. Holland^ and officioufly ftate to him what be did. 1 do not 
•mean to intimate, that if a fervarrt were ftrongly Aifpeded of hav- 
ing committed a felony while in his matter’s fervice, that matter is 
•not at liberty to warn others from taking him ihto their fervice., 
for it is the duty of every perfon to guard the public againtt ad- 
mitting fuch fervants into their houfes. But in this cale tlie of- 
fence imputed to the Plaintiff appears to have been of a trivial na- 
ture. It is material alfo to obferve, that when the Plaintiff in this 
cafe applied to Mr. Hand for his place, .and referred him to the 
Defendant, he did not tell him that the Defendant would give hiiu 
a good charader ; had he done fo, I fhould have fufpeded that 
he wifhed to lay a trap for the Defendant, and procure evidence 
to fupport this adion ; in fuch cafe I fhould hold a party not at 
liberty to aferibe the charafter given by his matter to malice, 
when he had ouly drawn from him that which he had a right to 
expetf . It has been argued indeed in this cafe, that the letter 
written by the Defendant to Mr. Handy in its terms implied that 
the Plaintiff had been carried to ‘the Police-office upon a criminal 
charge, but 1 do not think any fuch inference could fairly be 
drawn from the letter. Weatherjlon v. Hawkins was the cafe of a 
letter written by a friend of the Plaintiff’s ; yet the Court looked 
to fee if it was didated by malice, and being of opinion that it 
was not, held the adion not maintainable. In this cafe, I think 
I fhould have grievoufly invaded the province of a jury, 
if I had not left it to them to fay whether, confidering all the cir- 
cumftances of the cafe, the condud of the Defendant was not 
malicious. Poffibly had I been on the jury, I fhould not have 
concurred ip finding the verdid which they have done ; but ftill 
I do not think that, we are now at liberty to difturb their ver- 
did, thinking, as I do, that the evidence was properly left to 
tliem. At the lame time, I wifh it to be underftood as my opinion, 

6 that 
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that maders ought ‘to be protedlcd as much as pofliblc; if they 
honeftly difcharge their duty in fpeaking of the charadlers of thofe 
fervants who have quitted their fervice. 

Rooke J. I am of the fame opinion. It does not appear to 
me that fufficient grounds have been difclofcd to induce us to 
didurb the verdi£l in this cafe. But I wifli to have it underdood 
as my opinion, that a mader may at any time, whether afked or 
not, fpeak of the charader of his fervant, provided that he fpeak 
in th'e honedy of his heart, and that an adion cannot be main- 
tained againd him for fo doing. In fupport of this opinion the 
cafe of Bell v. Thatcher ^ Vent. 275, may be referred to, where Sir 
Matthew Halc^ fays, if fuch adions could be fupported a man 
ihould not fpeak difparagingly of a cook or a groom but an adion 
would be brought. At the fame time mafters are not warranted 
in fpeaking ill of their fervants from heat or padion. If this cafe 
reded merely on the letter written to Mr. Hand by the Defendant, 
I fhould be of opinion that the adion was not maintainable. Bui 
it appears that the Plaintifif and Defendant parted in anger with 
each other, and that thereupon the latter fent officioufly to Mr. 
Hollandy to date to him what he thought of the Plaintiff, and to 
prevent Mr. Holland from giving him a charader. I agree with 
my Lord, that the Defendant would have been warranted in com- 
muriicating any thing of a criminal nature done by the Plaintiff 
which had come to his knowledge. But the charge made againd 
the Plaintifi', though not of a very grievous nature, yet was jud. 
fufficient to prevent his getting a new place, and was fuch as con- 
vinces me that it was made in confcquence of the anger conceived 
againd him in the Defendant’s mind. The cafe therefore dands 
thus ; the Plaintiff and Defendant parted in heat and anger with 
each other, and the latter has given the former a charader, which, 
from the evidence in the caufe, he docs not appear to have been 
warranted in giving him. 

Chambre J. I own I cannot entertain a doubt refpeding the 
line of condud which the Court ought to purfue upon this occa- 
don. I not only think we are bound not to didurb this verdid, 
but I will add, that if I had been upon the jury I fhould have 
concurred in the verdid. Nor do I think we can at all take into 
our confideration any paper which may hisve been fince publiflied 
by the Plaintiff; though, if it had been publifhed before the trial, 
and had influenced the minds of t|ie jury, that would have been 
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a fufficient reafon for fetting afide the verdift, and punifhing the 
parties concerned in fuch publication. On the fecond count of 
the declaration in this cafe no fpecial damage is proved or laid ; I 
confidcr the cafe therefore as refting entirely on the firft count, 
and if the Plaintiff choofes to enter up his judgment generally, he 
will run the rifk of having it fei afidc. We need not confider 
whether the words made ufc of by the Plaintiff, when giving the 
charadler of the Defendant, are in themfelves aiflionable or not ; 
for it is alleged in the firft count, and was proved at the trial, that 
the Plaintiff, in his letter to Mr. Hand^ called the Defendant a lazy, 
impertinent fellow, and that Mr. Hand^ in confequcnce, refufed to 
take him into his fervice. I take the law to be well fettled, that 
where a mafter is applied to for the charadler of a fcrvanr, the for- 
mer is not called upon in an adion to prove the truth of any af- 
perfions thrown out by him againft the latter, hut that it lies upon 
the fervant to prove the fallehood of the aiperfions thrown out 
againft him. In luch cafe the mafter is juftified, unlefs the ler- 
vant prove exprefs malice in the ad of the former. Befides the 
cafes cited at the bar, I will refer to the cafe of Lowry v. Aiken- 
beady et Ux. Mich. 8 Geo. 3. before I.ord Mansfield. In that cafe 
the rule laid down by Lord Mansfield was, that wliere a perfon 
intending to hire a fervant applies to his former mafter for a cha- 
rader, the mafter is not bound to prove the truth of the charader 
which he gives ; for what he fpeaks of the fervant he does not 
fpeak officioufly, but only difclofes that which refts in his own 
knowledge alone; but, that where a mafter fpeaks ill of a fervant 
who has quirted his place, without any previous application hav- 
ing been made to him, there he muft plead and prove the truth of 
the charader in juftification. Indeed the qualification of the rule 
may be colleded from the words ufed by Mr. Juftice Buller in 
his law of Jdifi. PriuSy when fpeaking of the cafe of Edmonfon v. 
Stevenfun ; for he lays it down, that where words are fpoken in 
confidence, and without malice, no adion lies; he then refers to 
the cafe of Edmonfon v. Stevenforiy where the words being fpoken 
of a fervant by her miftrefs on application for the charader of the 
fervant, it was held by Lord Mansfeldy that malice fliould not be 
implied ^rom the occafion of fpeaking, but fhould be dircdly 
proved. And the fame law had been aded upon in the cafe of 
Haver v. Daufony Bull. N. P. p. 8, where an adion having been 

* brought 
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brought againft a man fOr warning his friend refpeaing the cir- 1803. 
cumftances of the Plaintiff, Pratt Ch. J. direfled the jury, that 
though the words were otherwife adionable, yet, if they fliould 
be of opinion that they were not fpoken out of malice, but in con- 
fidence and friendfhip, and by way of warning, they fhould find 
the Defendant not guilty ; which they did. So in this cafe, if 
Sir Cervas Clifton had been intimate with Mr. Holland^ and had 
gone to him in confidence to communicate what had paffed be- 
tween himfelf and the Plaintiff, he would have redeemed himfelf 
from the imputatlun of malice. But that does not appear to have 
been the cafe here. What is there in the n'ature of the charge ad- 
•du'cd againft the Plaintiff by Sir Gervas Clifton which retjuired 
fuch officious interference on his part? Had he been robbed by 
the Plaintiff, it would have been very reafonable that he fhouid 
go, even to a mere ftranger, to tell him what in common honefty 
he would have been bound to tell, and to w'arn him againft taking 
the Plaintiff into his houfe. A cafe of that kind would have ex- 
cufed the Defendant ; but here the charge of lazinefs and imper- 
tinence was of too flight a nature to warrant the officious interfer- 
ence of Sir Gervas Clifton^ and indeed no great harm would have 
cnfucil from the Plaintiff’s obtaining another place. Had the 
cafe refted upon the mere circumftance of the letter written by the 
Defendant to Mr. //aW, the Plaintiff could not have fupported 
his ac"iion without proving malice in Sir Gervas Clifton. But it 
docs not reft on that alone ; he had prcvioufly told the fame things 
to Mr. Holland which he wrote to Mr. Hand^ and he had defired 
the former not to give the Plaintiff a'charafter. I think the in- 
ducement to Sir Gervas Clifton to do all this was the quarrel 
which had taken place between himfelf and the Plaintiff at part- 
ing. Confidering therefore, as I do, the quarrel as the real caufe 
of the charge made againft the Plaintiff, and feeing fo much of- 
ficious interference on the part of the Defendant, I am quite clear 
we ought not to grant a new trial 
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Dec . td . The King v. Taylor. 

Ifafervant 'j'His was ati indiftmcnt in the county of Middlejex^ againfl; 
ney fo'r hn the prifoner William 'Taylor ^ for, that he, being the fervant 

wun't^o" ! 5 * James Barker^ did receive and take into his cuftocly certain 

and being monies, to wit ten (hillings, for and on account of his faid mafter : 

called upon ' ^ " 

to account and having fo received and taken into his pofTefTion the faid funi 
coUtrof 5.. of money, for and on account of his faid mafter, he the faid IV, T. 

of fraudulently and felouioufly did embezzle and fccrete the fame, 
“’i'-'r ”li“^ and fo did fteal from his faid mafter the faid fum of ten fliillings, 
for the cm- the moncy of the faid Jas. Barker y for whofe ufe and on whofc ac- 

in the latter count the fame was delivered to, and paid into the poflefTion of the 
county. fj. Qf ftatute. 

At the trial at the Old Bailey y before Heath J. and Thomfun 13 ., 
it appeared that the profecutor was a fifhmonger in Drury-lanCy 
and the prifoner was his fervant ; that on the 27th of Augujl the 
prifoner was fent with 100 herrings to CroJ's-Jhcety Blackfriars- 
ready in the county of Surryy to a Mrs. Stevensy who had agreed 
to buy them for ten (hillings, which fhe was to fend back by the 
prifoner, and the profecutor told the prifoner he was to receive ten 
(hillings for the herrings ; that he was fent with them about hi: 
o’clock in the evening, and delivered them to Mrs. StevenSy who 
paid him ten (liillings for them, and the prifoner returned about 
eight o’clock, when his mafter afked him if he had brought the 
money; that the prifoner faiil. No, for that Mrs. Stevens had not paid 
him ; that he never accounted for the money ; that the profecutor 
paid him his weekly wages (it being on a Saturday)y and that the 
prifoner w'as to have returned on Monday as ufual, but did not. It 
was contended on the part of the prifoner, that he was only 
liable to be indi<ftcd in the county of Surryy where the money was 
received. The prifoner was found guilty, and the point was re- 
ferved for the opinion of the'Judgcs. 

On this day the opinion of the Judges was delivered at the Old 
Bailey y by 

Lord Alvanley Ch. J. At the trial it was contended, that 
under the circumftances of this cafe the prifoner could only be in- 
didled in the county of Surry. The prifoner, however, was found 

' . guilty, 
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guilty, and the quellion was referved for the confideration of the 
Judges. They have confidered the queftion, and are unanimoufly 
of opinion, that the prifoner has been rightly convidled. This is 
the fecond cafe which has arifen upon the 39 Geo. 3 f. 85., in which 
doubts have occurred refpefting the place wliere tlie offence ought 
to be charged to have been committed. . The iiril was the cafe 
of The King v. Hobfott^ tried before Mr. Juftice Cbambrcy at 
Shrewjbury^ in the county of Salop^ which is reported in i Eq/fs 
P.C, Addenda^'^. xxiv. In that cafe the prifoner had received the 
money in the county of Salop^ and denied the receipt of it to his 
mafler in the county of Stafford^ and when he afterwards went 
into the county of Salop perfifted in that denial. The refult of 
the opinion of the Judges, as Hated in the report, was this : 
“ Moll of them thought that, as in the cal’e of larceny at common 
law, fo in this, where the ftatute declared the offence to be of the 
fame kind, the fubfequent conduct of the prifoner in not account- 
ing to his mafter, and denying the receipt of the money, was evi- 
dence to (hew that the original taking was with intent to fecrete 
and embezzle, and fo to ftcal within the meaning of the (latutc ; 
and the more fo as the adt of fecreting was a negative a£t. And 
fome confidered that the offence was triable in either county, as 
referable to the oiiginal taking in the one, and the not accounting 
but denying the receipt when called upon in the other.*’ If any 
doubts could arife in that cafe, they certainly do not occur here. 
In that cafe there was ftrong' evidence that the prifoner began to 
determine to embezzle in the county of Saiop^ and there was like- 
wife a clear execution of that determination in that county, 
though, it was faid, the not accounting arofe in the county of 
Stafford^ until which it might be argued that the aft of embezzling 
w’as not complete. The Judges, however, were of opinion, that 
there was fufficient evidence of a beginning to embezzle in the 
county of Salop to make the offence triable in that county. In the 
prefent cafe no doubt can be entertained. The prifoner being fent 
over Blackfriar s- bridge into the ceunty of Siirry^ there received ten 
fliillings for his mafter. The receipt of that money was perfeftly 
legal, and there was no evidence that he ever came to the determi- 
nation of appropriating the money to his own ufe until after he 
had returned into the county of Middlefex. , It was not proved 
that the money ever was embezzled until the prifoner was in the 
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county of Middlefex, In cafes of this fort the nature of the thing 
embezzled ought not to be laid out of the queftion. The receipt 
of money is not like the receipt of an individual thing, where the 
receipt may be attended with circumftances which plainly indicate 
an intention to Real, by (hewing an intention in the receiver to 
appropriate the thing to his own ufe. Thus, if a fcrvant receive 
a horfe for his maRer, and fell it before he gets out of the county 
where he (irR received it, it might be faid that he is guilty of the 
whole oRence in that county. But with refped to money, it is 
not necelTary that the fervant fliould deliver over to his ma^er the 
identical pieces of money which he receives, if he (hould have law- 
ful occaAon to pay them away. In fuch a cafe as this therefore, 
even if there had been evidence of the prifonef having fpent the 
money on the other Ade of Blackfriar s-bridge^ it would not ne- 
ceffarily conAne the trial of the offence to the county of Surry. 
But here there is no evidence of any a£t to bring the prifoner 
within the Ratute until he is called upon by his maRer to ac- 
count. When called upon by his mafter to account for the mo- 
ney, the prifoner denied that he had ever received it. This was 
the ArR ad from which the jury could with certainty fay that the 
prifoner intended to embezzle the money. In this cafe there was 
no evidence of the prifoner having done any ad to embezzle in 
the county of Surry\ nor could the offence be complete, nor the 
prifoner be guilty within the ad, until he refufed to account to his 
znaRer. We are therefore of opinion, that the prifoner was pro- 
perly indided in the county of Middkfex. 


[Mr. JuRice Heath was abfent during the whole of this Term 
from indifpoAtion.] 
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the holder 
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came due on 
Saturday^ 


T his was an adion brought againft the Defendant, as indorfer 
of a Bill of exchange. 

The caiife was tried before Rookc J. at the W^jiminjler Sittings 
after laft Michaelmas Term, when it appeared that the bill in 
<jueftion, which was indorfed in blank, being due on Saturday the 
ift of October y was prefented for payment about two o’clock dn andwaspre- 

* (ented for 

that day at the houfe of the acceptpr, by a clerk of Meflrs. Wilkes payment 
and Co. of the Poultry, the Plaintiff’s bankers, in whofe hands it o^iock'on 
had been placed by the Plaintiff \ that payment being refufed, the payment 

bcin^ rc- 

fufed, the bill was noted and again prefented between nine and ten in the evening by a notary. On 
Monday ^he bankers informed the holder that the bill was diihbnoured, who on Moa^ about noun gave 
notire to the indorfer. The holder Jived at Knightjhridgt , and the indorfer \i^TotUnham Court Road. 
Held that this notice was fuificient to entitle the holder to recover agaiaft the indorier. 
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« 

1804. bill was noted and again prefented between nine and ten in the 
evening of the fame day by notary, who was informed that the 

Birki acceptor was in the King’s Bench prifon; that the bankers, on 
Monday the 3d fent the bill to the Plaintiff, informing him that it 
was difhonoured, who gave notice of the non-payment to the 
Defendant ‘on Tuejday the 4th about moon ; that the Plaintiff 
lived at Knigbt/bridge^ and the Defendant in Tottenham-Court Road. 
'On this evidence it was objeded that the Defendant was difcharged 
for want of notice of the non-payment being given within reafon- 
able time. A verdiA was taken for the Plaintiff, with liberty to 
the Defendant to move that a nonfuit ihould be entered. 

Accordingly, Serjt. moved* for a rule nyi. The Ml having 
been difhonoured at two o’clock on Sdturday the I'ft of OBober^ 
notice of the non-payment ihould have been given to the De- 
fendant on Monday the 3d of that month at fartheft. It was ex- 
prefely laid down in TindalN. Brown, i T. R. 167, that reafonablc 
time, as applied to bills of exchange, is a queftion of law ; and if 
has been eftablifhed by feveral /;afes, that where the parties live in 
the fame town, notice mull be given on the next day at fartheft, 
and where they do «ot live in the fame town, by the next poft. 
In T'indall v. Brown, the note having been difhonoured on the 5th 
of OHober, notice given on the 7th was holden to be too late. 
And in Nicbol/on v. Goutbitt, 2 H. Bl. 609, the fame was holden 
where the note became due on the 3d of OQober, and notice was 
not given till the 6rh. The bill therefore having been difho- 
noured on Saturday the ift, and notice not having been given till 
Tuejday the 4th, fuch -notice Is out of reafonable time, even con- 
Mex\n% Sunday as no day.' It is no anfwer to this objedion that 
fhe bankers did not return the bill to the Plaintiff until Monday 
the 3d, for if they have been guilty of negleft, the Plaintiff muft 
feek his remedy againft them. The bill having been difhonoured 
at two o’clock -on Saturday, it was the duty of the bankers imme- 
diately after noting it, to return it to the Plaintiff the fame day. 
The indorfer is not to be prejutfeed by the circumftance of the 
holder having put the bill into the hands of his bankers, for in 
Peachy. Burgefs,cit. iT. R.^oj. .Lord Mansjield faid, “it was 
a ftrid rule of law that notice muft be given, and it muft 'be ad- 
hered to in every cafe. The bankers can only be confidered as 
tbe.4igents of the Plaintiff; either therefore they fhould have given 

due 
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due notice to the Defendant, or have, returned the bill to the Plain- 
tiff time enough to have enabled him fo to do. 

Tbs Court inclined to refufe a rule to fhew caufe, but faid they 
would mention the cafe to the other Judges and intimate their 
opinion on the next day. 

Accordingly, Lord Alvanley Ch. J. on the next day faid, In 
this cafe it has been iivfifted for the Defendant, that realbnable 
notice was not given to him of non-payment by the acceptor, and 
two cafes’ have been cited to fhew that three days between the 
non-payment and the notice is too much. It is perfcdly true, 
that in each of thofe cafes three days did intervene between the 
non-payment and. the notice, but in neither of thofe cafes is it 
flated, as the fa£t is in this, that the laft day of payment was on a 
Saturday. Reafonable diligence in giving notice according to the 
courfe and habit of perfons in trade is abfolutely neceffary, and no 
excufe can be accepted if fuch reafonable diligence be omitted, 
uiilefs as between the holder and the drawer, where the latter is 
proved to have had no effedsin the hands of the acceptor. We lay 
entirely out of our confideration the circumRance of the acceptor 
being in the King’s Bench prifon, and mean to decide the cafe as 
if he were folvent. It has been argued, that the bankers were the 
agents of the Plaintiff, and that the Defendant was entitled to the 
fame notice as if the bill had remained in the Plaintiff’s hands. We 
have Gonverfed with fome of the other Judges upon this point, and 
they agree with us in thinking, that if we were fo to deal with 
bills of exchange in the hands of bankers, we fliould put an end to 
the pradice of employing them to receive payment on the bills of 
their cuftomers. As foon as the banker is Informed of the non- 
playment of a bill it becomes his bu(;nefs to acquaint his principal 
of that circumOance ; and I wifh to be underflood to fay, that if a 
bill be returned to a banker he is bound to give notice to his prin- 
cipal that very day, if he can do fo by ufing ordinary diligence. 
But in this cafe it was impoffible for the bankers on Saturday night 
to give notice to the Plaintiff, fince the bill was not prefented by 
the notary till between nine and ten o’clock. On Sunday of courfe 
they were not bound to do fo. And on Monday they did apprife 
the Plaintiff of the non-payment. It does not appear at what 
time on Monday the Plaintiff received the notice. The Plaintiff 
was not bound to be at home the whole of the day ; and fuppofing 
Voi.. III. 7 P * him 
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1 804. him to have returned home late on that day, he Was not bound to 
fend a fpecial meflenger to the Defendant ; if he informed the De« 
Bi»«s fendant by the courfe of the poll it is fufficient. Certainly he was 
bound to write by the two- penny poll; on Monday^ and fuppoHng 
him to have done fo, the Defendant would only receive his letter 
on Tuefday. New it appears :hat on T^uefday he did receive the 
notice ; and we cannot fo nicely meafure the minutes as to con- 
lider whether the precife time of the receipt correfponds with the 
lime at which a letter fent by the poll on Monday night would 
arrive.- The cafe of Leftley v. Af/V/r, 4 Y. iJ. 170, which was 
mentioned at the bar (<j), to Ihew that the bankers could not give 
notice on Saturday becaufc the acceptor had the whole of that day 
to pay the bill, does not fati&fy me ; and it is obfervable that the 
opinion thrown out by Lord Kenyon was not alTented to by Mr. 
Juftice Buller. The two cafes cited in fupport of this application 
were T^icboljon v. Goutbitt and T^tndal v. Brown. In the former 
cafe, though the bill was due on the 3d of OEtober it was not pre- 
fented till the 6th, though all the parties lived near each other. 
Lord Chief Juftice Byre was of opinion that under* the circum- 
ftances of that cafe notice might be difpenfed with. But from that 
cafe it does not appear that the day on which the bill became due 
was a Saturday^ and that it was prefented fo late as tp preclude the 
poflibility of giving notice on that day. In Tindal v. Brown the 
Court was of opinion, that a whole day had been improperly given. 
I do not think that any one has a right to complain that the holder 
of a bill of exchange employs a banker to receive it, nor is there 
any law which requires notice to be given within any certain fixed 
time. Notice need not be given with all the difpatch that can 
pofiibly be ufed, but it muft be given with ail the difpatch that 
can reafonably be expelled. 

Heatb and Rooie Js. concurring, 

BeJ Serjt. took nothing by his motion. 


(«) Bjr Onjlow Ssrjt. who had bceu Counrel for the Plaintiff' at thetiial. 
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1804. 


Jarrbt V. Creasy. 


Jm, 31ft. 


T ime for putting in 
January, 


bail having expired on the 30th of TimefOT 

putting lA 
bail tfxpir- 


Beji Scrjt. on this day (the 31ft) moved to juftify. 

Shepherd Serjt. oppofed the juftification,Inrifting that the Plain- 
tiff was entitled to the cods of moving for an attachment for which 
inflrudions had been given. 

Beft urged that the Defendant was at liberty to juftify bail at 
any time before the attachment was obtained, that the Plaintiff 
was fufficiently apprized by the notice of juftification of the De- 
fendant’s intention to juftify this day, and that, as the Cuurt never 
allowed any advantage to betaken of the priority of motion on 
the fame day, the inftrudions for the attachment ought not to 
have been given. 

But The Court thought the Plaintiff was entitled to the cofts of 
preparing to move for the attachment, fince he could not be cer- 
tain whether the Defendant would proceed upon his notice of 
juftification. 

Accordingly BeJi undertook to pay thofe cofts, and was allowed 
to juftify. 


cd on the 
30th, De- 
fendant on 
the Jill 
moved to 
juftify, pur- 
foiint to a 
notice pre** 
viouflygivei^ 
Held that the 
Plaintiff was 
entitled to 
the cofts of 
preparing to 
move for an 
attacbmenti 


"Hodgkinson V, Snibson. 


fti. 3d. 


^ATLET Serjt. moved for a rule to fhew caufe why the proceed- 
ings in an adion of replevin (hould not be ftayed on payment 
of cofts by the Defendant. 

The declaration was general, and did not afllgn any fpecial 
damage. The Defendant made cognizance as bailifT of Paul Jod^ 
drell Efq. lord of the manor of Ifork/worth, and acknowledged 
diftraining on the Plaintiff as conftable of the townfhip of Grom- 
ford, for palfrey rent, to which fcveral pleas in bar were pleaded. 


The Court 
will not 
flay prjcfcd- 
ings in re- 
plevin upon 
payment of 
cofts on the 
application 
of the D#^ 
fendant. 


The Court thought that both parties vvere aiftors in replevin, 
Btnd that the Plmntiff had a right to his judgment. 

Bayley took nothing by his motion. 
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Chalmers and Aupther^v.BELL. 


If « ^'fwed'tjh 
Ship be in* 
furcii at and 
from her 
loading; port 
in the Eaf} 
Indies tc Got-' 
tenhurgb^ and 
p^rt the 
cargo be 
];iden in a 
Britifij pnrt 
in the Eaji 
Indies % the 
iniureo can- 
not recover, 
the voyage 
being in 
contraven- 
tion of the 
navigation 
laws* 


was an afiS^toh on a policy of ihfurahee on goods by the 
fliip Warranted fliip and property, at and 

from' the ihip’s loading port or ports in ^e EaJi Indies^ Perji a y 
CbidOy or dfew here beyond tht ’Gape of Good ffope lo Gottenburghy 
Withiiberty to touchy ftay, or trade, at all ports or places what and 
wherefoever on ’this and at the other fide of the Cape of Good HopCy 
as iniereft flibuld appear. The caufe Was tried before Lord uil- 
vdniiy Ch. J. at the Guildhall Sittings after Trinity Term 1802, 
when* the juryTdhnd a verdidt for the Plaintijfis, fubje£t to the 
opinion of the Court upon a cafe, which ftated' (among other 
things hot materrat to the point upon which the decifion ulti- 
mately turned) 'that ‘‘the Plaintiffs, merchants in Landony were 
agents of a mercantile focletyodldd the Svoedif} ylfatic Company, 
fefident at m ’.SiW*^/<r«,'and ufing the firnri and ftyle of 

Anderi^ Anderfbn Co. ‘ Tha^ in ‘1794, this fociety having en- 

gaged- ‘Nealty io Englijhman \iY birth (but who had ob- 
tained leftd^ *'6p-liuirg'herfhip Iri' in the double capacity 

bf‘ fliip the Pefolutioriy 

feht hitri in ■ f 79y in this fliip to India Opon a general fpe- 

ctilatidn,'' for the purpofd of traffic. That in "’the ‘profecution of 
this adventure, ettprain iVifd/f having been at Tranquebar and Ma- 
where he' took in the greattft 'piut bf'hre' cargo, arrived at 
Madras, and^ there ■obtained of the'fvte' hbUfes^ Kinderfeyy 

and Gd. ahd‘'iitrlte«r'artd Oa patt 6f thd cargo upon which 
the policy' was efibdSedi.;‘and*tbdfe^ loaded fame on board the 
RefdUHbn. ^Thaf thd goiodsr’fhrppetl it' 5 lf»i//W'Were entered and 
clekrdd at'the du^biti-hdufeof tKiepbi't', aiSd 'that' the laid (hip was 
likeWafe^eBtered /I'inWiffds ^^^fd^'■dle<n■ed;butWju‘ds Rt 'the fame port. 
Th4t'*oq the^ firft idptilty^^ tbd'R^ay/oilr Taileid from' Madras 
voyage to tfsr fiiiTi’ of her cargo; 
the gO03|^8*W:hiehhid h^eo^fclfafed'atWdi^ASfJ^^d’alfo the goods 
takeO''<>0 'board and *ahd that on her 

voyage home iEe -was capwred :lt>y x ;iF>«^'’pr*Vateei!‘ and con- 
demned.: . 1, .'i 

. The queftton for the opinion of the-CloiKC^vas^ Whether the 
Plaintiff was entitled to recover ? 

7 


Lens 
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Ltns Serjt. for the l^lalntifT. The only queftion is. Whether, 1604. 
laspartof the goods infurcd were taken on board the a chawT^* 

Swedijh vcEel, at Madras ^ the voyage is to be confidered illegal, 
as being in contravention of the navigation laws 12 Car, 2.c, i8* 

/. 1, and 7 (SC'S. Will. ?sf Mar. c, 22,/. 2. the former of which jcn^ 
aded, that '** No goods Ihould be imported into or exported out 
of any lands, iflands, plantations, or territories of his Majefty in 
y^/Va, or America., in any other tbips but fuch as belonged 
to tKe people of England., Ireland, Wales, or Berwick upon Tweed, 
or were of the built of and belonging to any of the /aid lands, 
iflands, plantations, or territories}” and the iatter, that “.Nogoods 
fhould be imported into or exported Out of any colony or plan- 
tation of his Majefty in AJia, Africa, or America, in any (hip not 
of tlfb built of England or Ireland, or the faid colonies and plan- 
tations, and wholly owned by the people thereof?” This queflion 
is fuppofed to have been fettled by the cafe of Morck v. Ab€l,’anU^ 
p. 35 ; but the point was there rather taken for granted than •de- 
cided, the argument having turned upon the right to recover the 
premium, fuppofing the iqfurance to have been iHegah It may be 
doubted, however, whether the above proviiloos of the.^Yigati0l| 
laws, fo far as they relate to the trade of fore^ners, 1p <a&d#oa^ 
the Britifb pofleflions in India, were, not repealed by .jtbevgjr^. 

€. 52. The 138th fedlion of that aft having prohibited in general 
terms all his lVIajefly*s fubjefts from fending the produce or . 
nufaftures of the Eajl Indies or China to Europe in any other man^ 
ner than that pointed out by the ad, it is provided in^ 139, that 
the faid reftridion Ihall not precludd the lervantsof the Company 
or free merchants from buying any goods in Ai&s and ielHi^ the 
ilifne again in India to the fubjeftsof foreign Rates, or from afHng 
as agents or fafiors in the importing or exporting, buying, or 
felling goods in Inda for or on the account bond fide of any fo- 
reign company or any foreign merchant; and by f 146, fo much 
of the 21 Geo, 3. c, 65 as prohiUts the Servants of the Company, or 
other Brltijb fobjefts in hsdui, from leading, money to any fpreigOt 
company, or foreign European merchants, or to pnrohafe goods m 
India for and on account of any fuch companies or merchanUH or 
from being concerned in lending money or perchafing goods to. 
furnilhany fuch companies or merchants with the eredic of fuch 
hills of exchange as are mentioned in that ad, is thereby repealed* : 

VoL. Ilf. 7 0. Thefe 
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1 804. Thefe provifions plainly recognize a right id foreign merchants to 
and export to and from and 'thoiigh they do not in 

«ad Another repeal the operation of the navigation law^ with refpe£t to 

BfciL. foreigners trading to InJiOf yet they mud: be conlidered as con- 
ferring on foreigners the right of that trade in which they autho- 
rize Srht/b fubjeds to afllft them. It is true that the 37 Geo, 3. 
r. 117, which exprefsly authorizes this trade by foreigners, and 
which pafled On the 19th of 1797, fubfequent to the failing 
dnd capture of the R^olution^ is not a declaratory bht an enading 
ftatule. Yet, if it fhould appear that, according to the true cop« 
firudion of the 33 Geo. $.c. 52, the prohibitions of the navigation 
laws were already done away in relped of foreigners trading to the 
Eafi Indies y they ought not to be prgudiced by a iuperabundant 
ad of the Legiflature in their favour. 

Bejl Seijt. contra. Though the provifions of a fubfequent 
ftatute may operate as a repeal of a former one without exprefs 
words for that purpofe, yet a fubfequent ftatute never can have 
that efied, unlefs it be fo inconfiftent with the former that they 
cannot itand together. But h^re no fuch inconfiftracy appears. 
Though the 33 Geo. 3. authorizes foreigners to buy and fell ia^ 
IncRa^ it docs not authorize them to export commodities in any 
manner different from that to which all «xporta4on from that 
eooilffy %a8bdfore confined by the 'navigation laws. In the cafe 
Mei^ide'n}. ante^ 33* where an infurapcc was effeded upon 
tL" Deenyh^vp at arid firiom ^engat to Copenhe^en^ ^nd it appeared 
that the cargo was taken on bbard at Calcutta^ the voyage was ad- 
ittittei'to be Hlegal, and the Court hel^, t\iat the infured could not 
recover. 

** Lord ALVAKicY Ch.‘J.' Taking It^Ior granted that the Eqfi 
Indies ' ntt to be conildcfed %A^riftfk colonies within the meaning 
afthe‘mavigiMbn'la‘W8, ‘fi:df6e8 not appear to me t^at the claufe^ 
which have been cited frbi^^lihe 33 Rro. 3. the length of re- 
pealing the fcftrldibCf tff thdfe UWs with reTped to the Indies*^ 
It is irne that the rtgdur of^ thole 'taWs'h^d* beep coniidfi^ANy re-^ 
laxed in pndiee with rdfped to the £ 1 ^ Indies previous to the 
37 Gw. 3., hot thC laws ftiff ‘remained in’ibrce. Th^ dodiine qf 
d^itutkm his no cxiftence in thelaW of £^}irx^'thoup^h it ha^ 
in that of ^eniiakdv It' ii 'urged that ihc c!aufes of the 336^.3. 
are inconfiftent with the provifions of the hav^'ation ads i for it, is 
faki that the Legiflature, by empowering foreigners to tmde to and' 

from 
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Irom IncRo^ have authorized them to cany on their trade in their 
pwn Ihips. But the Legiflature, by empowering foreigners to buy 
and fell within the limits of the Eaft India Company* z charter^ 
without being fubjed to penalties, are not to be confidered as hav- 
ing repealed any part of thofe laws which were made for the en- 
couragement of Britijb navigation. The right to bu)r and fell 
may be given to foreigners, and yet the obligation to export in 
Britijh ihips may remain. We will look into the claufes, but iiP- 
lefs*we fiiou^d have occadon to alter our opinion, we think that a 
Bonfuit muft be entered. 

On this day Lord Alvanky faid, that the Court had looked into 
the ads of parliament, and were of opinion, that the navigation 
laws were not repealed with refped to the Eqfi JarBes by the clmifes 
in the 33 Geo. 3. 

Per Curiam. No^fuit 10 beontored. 

(IN THE EXCHEQUER '’CHAMBER.) 

Hankin V. Broomheas, One, d^c. in Erroc.. 

J^ECLARATiON in the iCing*e Bench in debt on bond for tood^ Jodpaentby 
concluding to the Plaintiff’s dapage of ijw/. * Judgmevt 
having been fuffered by default in EqjBier Term j[ 799, the follow* fered in in 
ing judgment was entered; “ Therefore it Hi oonfideeed that the bond, the 
(aid ^fiher Hanhin recover agaipft the faid John Srombead the faid ^red 'liV** 
debt, and alfo 9/. tor. for her damages which ftie hath fuftained, fhe'^- 
09 well hy reafon of the detaining the faid debt aa for her cofts 
and charges about her fqit in this behalf expended, by the Court 9/. lo/. for 
of our Lord thte Kiug, now here adjudged to'thefaid Efihar\hj an^fa*. 
her affent » aqd the faid John in mercy,” Sfr. \ti,Eafier Term 
1800, the Plaintiff bdow proceeded to lOfiign breacbos under tthe> 

8 & 0 Will. 3. alleging,, that thp bond, declared on was in the" 

/• f 1- • I V r /• •ITcflcd EC 

penal Aim of Eooo/. conditioned. for 'the performance of certain ms/ivV* 
covenants, whuph had been brok^ by the J}efeiidant bdowr. *u.‘°Anii 
Upe n this affignment of breaclbes a writ of joquiry wasiawarded' 
and executed before the Chief luCUce, and damages were affeffed 

* sF V ssp jadgment 

at the Aim .of ixit/. imt iuL over and above the coffe’ of Aiitl- forihofe 

" dEmages» 

cogeib^r with 31/ 6 u for coils i but iftcrwacdi entered 4 nm$iSstut on tbe roll for the colli* Held 

thee tbe fecoeajudgdieec wai crtoneoaia 



Chalmbee 
and Another 

Bsc^l* 


and 
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iSc^ jind for ffopfo coAs 40/. The record, aEer ftating tK« cretnnf 
of .the yrrit of inyiiry, aad* continiianccs to a pttticolar day, 
proceeded thue; “ At which day* before our Add Lord- the King 

«<«»• at comes the fud Ejlhfr by T, JP. her attorney, and 

thereup^ all a^d Angular the premtfes being foen, and by the 
Gpmit of oqr Add Lord dte E.ing before the King bimielj^ now 
here upderftppd, #od suture deHbemdon being >chereupos 
had* ^ oaohdered by the fame Court here, according to the 
fiatute ia fuch cafo ^d« and provided, that the faid E/H>tr do re- 
cover againft the faid Join her damages aforefaid, in form afonefaHN' 
found* wdalfo 3 *^ f<M^ ber forther cofts and Charges by her 
aboujt heirfoit in this bdulf espended, by the Court of our faid Lord 
fois l^fog here adjudged to the 4 aid FJIher^ and with her af- 
fent, which fud cofts, charges, and damages, and further coAs and 
Ob^^esia the whole amount to 1158/. lor. ; and the faid Jobn 
in mercy, &V. And hereupon the faid EJlber freely here in court 
remits to the faid John the laid feveral fums of 40/. and 31/. 6. 8^. 
in form aforcAdd found and awarded to the faid Bjiber for her 
coAs and charges aforefaid ; therefore as to thofe coAs and charges 
let the laid yobn be acquitted and go thereof without a day,** &fc. 

The Defendant below having brought a writ of error, alBgned 
for enor, ** That the dedaratton aforefaid, and the matters therein 
CDOtuqedii are not fufficient in law for the faid EJlhtr to have or 
her aforelaid aflioo thereof againA him to the extent for 
which die indgmeot aforefaid is given, nor fopport or warrant the 
judgment fo as afordaid given in form aforefaid ; there is alfo 
error in this, to wit, that by the declaration aforefaid, on which 
the fold Judgment is given, no more than a debt of 2000/. and 
ioo/. damages for the aj^ion hereof are claimed, and yet, by the 
reem’d aforei^ 4^ (bat by the judgment aforefaid, in form 

aforefoid given, it is ^judged that the Aid EJiber recover igainA 
the fold ^Oi&e* not only. ber faid d^t of sooo/. andlllfb 9/. tor. for 
her dieaagea which Use had fuAainiMl as well on occafion of the 
deiiaiieing Aic laid debt aa for her ooAs and charges by h^r about 
her fait in that behalf expended, but effo that faid I^er re> 
cever egAnAthf faid her damages to Hie ambunt of iix^t 
xy* alfoSed by the jury eforefaid ek tke' within mentioned ' 
inquiAtipu, ea the damages fuAaiaed by the' faid ^Efibet ‘bn‘ occa- 
Anns of the breach of the condition of the fold Writihg dbligatory 
in the faid declaration mentioned, which faid deb; and damages fo 

by 
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by ikid Judgment aw«rd«d and adjudged to be recovered by 
the fjud Efiber agaiuft the faid Jobn^ amount in the whole to the 
iiiin of 3, 1 33/. j/. 4^^., ^ l^ng a much gr<|ater Turn than .the fidl 
amount of ^ debt demanded and the- damages laid ib the Tiid 
declaration amd thereby, .Xo^ght to^^ riKoyered,.theref^ 
there is 'manifeR errm* ; there .is alto .error |n this, to wit, that by 

•1 3 •! ' _ '..t: - At'- 




and Other Aims and, to .a larger amount t^n ^he¥u\fVnibbnf*bf'tlie^' 
debt demanded) and aU.the damages laid in ahR^y ^e'dciilatatidti' 
aforefaid, therefore in that there Js manilfejli enorj'lhef^^^ “ 


error in thU, to yyit, that there arc two diftin^' jud^bt^htsr |;ivett 
by the Court on th*e premiCes, notwithilandih^ firft of^ Td^' * 
judgments purports to be final,; and there is alf6''brFor' m 
that it does not appear m and by the fu^eftioh niade by theTaid 
Fjlber^ but that the faid and .R«lfer/ 

one of them, did transfer and pay tp ,the i&'id thfe faid 'ttoct 

in the (aid indenture mentioned, at the time' ^rein Meritioiied/- 
according to the form and eflfeA of the fald ‘bohditiliiti.*^ 

Rcdtbby for the Plaintitf in error. If in tbr prdeot cafe th'e"l>^ 
fendant in error .in entering up Judg'menf lisfe devlited ■fiHonr'thb 
pointed out by the 8 Sc 0 i. c. it. 

. . • , • _• -_'j‘ '--I.' tai lilLJ, ii- 


courfe 


to maintain his judgment^ rmtwitKftahding. fto' miy be’ aWie to 
(hew that iojthi^ particuiar in^ance no injuftltt be doittsV Tor 
fince the^cies, and’^{fi®ri^ 

V. Sern^ /^. it the provifidns pf the 
been hdd.to ;^^,|:;^pulirory,upbn paftieiC The 8th fiSflfobof 
that ftatute ^.ni||is-,of .tWQ^arts appli^bre to this fiihjbft.' * it-firft 
cnads. that if judemeht ihall ' he given'fbf ^P^PHtotif iwt de- 
miirfer, or ; by , cpufelTipn on f w mat, the PlaiatiiF may fuggeft 
bleaches, *be ^efi^ and th^Jfbt^fds of 


aflizc Iball ros.lv , roturn thereot to ^ rab ^ooi brhenctf 

iame iffued. , *It tfiep'prbceeds^^^^^ that-ifi tifij*the ©efo^ 
a/ier /ucb /»<ijrwe»/,‘ahd l^fore‘<ijcecutfe'h,'ih&li 
Xm4ei'$d|ai;«|c&d^^^ 
ment” b^re, tajien 

tbe.),comiti^ l^w [ thctWtol^dd^' hot 

enable thp,psrjty» .Rrlli obtained biis'emnlalob liw jiifig- 

ment, to enter.s.top^l 

Vot.ni. <7-^ cumftabces 
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cumflances Qjf the cafe, buf only ifo obtain an equitable execudon 
upon the diR judgment,^ Aich judgment t^ing reftrained. in its 
eSe£fc agaihift the Befendinit, by the finding of the jury upon the 
breaches fuggefted* It is incumbent bU the party dierefbre, as 
often as he is aggtieved to aifign breaches, but. not as often as he 
is aggrieved to enter up jodgmenta; and if the mode adopted by 
tbe Defendant in error dibuid prevaii^ ^e lubfeqoent judgments, 
inftead of reftraining the firft judgnientj^ will only be cUittUlative, 
and give the patty a right to fo many executions in addiUon to 
that upon the firft judgment. 

Lawe's contra. The argument for the Plaintiff in error rather 
tends to (hew that the iecond judgment is unneceffary than that 
it is unjuft : and indeed, as the Plaintiff in error only prays that 
the judgment may be reverfed, when in fadl there are two judg~ 
ments Upon record, it may be objeded that he is not very regular 
in the manner of appearing before the Court ; for if it be uncertain 
to which of the two judgments the writ of error applies, it is bad. 
The Plaintiff below was entitled to talce his common law judg- 
ment notwithftanding the 8 & 9 Will. Goodwin v. CrowUy 
Cdwp. 357^ in which cafe Mansjield fays: “ The true con- 
ftrudion and rubftahtial juftice of the a£t is, that the penalty (hall 
not be levied in 4 ny cafe whatever; but the judgment in this cafe 
being upon demurrer, it muft be as ufual to recover the debt 
and he then proceeds to (late, that the time to make an applica- 
tion IS wT^en'the party takes out execution for the whole penalty. 
Accordingly, in that cafej the common law judgment which had 
been entered for the’ Plaintiff lielow was aftinped in error. This 
ftiews therefore, that the firft judgment on this record is good ; 
and'fliould the' Court'hold 'the. fecond judgment to be erroncoits. 


their deciiioh . will hot a^d; the validity of the firft. The ftatute 
of VTilU 3^ was pafled to' mitigate the rigour of the comUibn taW 
Judgment. But It exprefiUy fays, tbM Yucb judgment fliall ftatid as 
a fecurit jr for f^ ,Thp therefore are not'pte- 

cluded frotn giytug a iecond judgment, but may folbw~whkt mude 
they pleafe,, provided they do tbat)»liicli is Iconfifteht with the 
objed. that the; legiflature bad ip •view, Tii- 


bad ip • view,- ^ic fair implibs'tion 
therefore 'is, that tfie Court may , r^uUti^ the common law judg* 
ment by giving to ibe party a fdoipd judgment which may feev^^ 
to him tbbftr damages that have beeto* afleffed. The wrip of in- 

3 'quiry 
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quiry is to be exA:uted >be;iSpr« .tbe .Cfewf to be 
returned to the court. Now for |>urpo(e thwy .unlefii it 
be for the feme purpofe for which all writs of Mvquiry are exe- 
cuted and returned, namely, that the Court may give judgment 
upon it ? Bdides, there is a dkt datUf to the party, that he may 
come to the oourt and reoeive judgment. The Defendant below 
has no reafon to complain of this k^nd of proceeding, for it enables 
turn to come to the court and move iu arreft'-of judgment before 
execution can be taken but, of which benefit he would be deprived 
if execuliion were ilTued immediately after the afleffment of 
damages. It is true that Mr. Serjt. Williams in a note to 
the cafe of Gainsford v. Griffith^ i SauaeL p. 58. note s. has^ given 
a precedent in a different form from that adopted iiT this 
calc ; hut the praflice has been to enter up the proceedings in 
cafes under the flatute of /T 7 //. according to^thefotm purfued ia 
this record ; and in Trh, 40 Geo. 3. in a cafe cd' I^twood v. Sett- 
dotty errer was afl’gned upon a record iknilar to the prefent, and 
the judgment was afhimed though whhoUt argument. 

Cur, odv^ vub. 

On this day the opinion of tlie Court waa delivered by, 

Lord Alvanley Ch. J. In this cafe judgment having gone by 
default, and having been entered up for the'dcbf and damages, 
together with the cofts, *the Plaintiff below proceeded under the 
fiatuie of ITr 3. to fuggeft that the bond declared Upon was a bond 
wkh a penalty conditioned for the performance of certain cove- 
nants, and that he had fuflained damage by the breach of thole 
.coveaantS)to the amount of 1 1 15/. 13^,4^. The jury having found 
that he was fo damnified, upon the return of the inquifition to the 
Court, the Plaidtiff below inftead .of fuing out execution for the 
fum to which he was entitled, afks.the Court for a fecond judg- 
ment, not ftating it to be in lieu of the firft judgment, but only 
entering a rimittUur as to^the cofts. The firft judgment tbeleforc 
remains upon the record in 'fillip force. Upon this recofd errors 
have been 'aingned. I ''^W forry tto find that none of the courts 
have ever been mobetl* isf^o the proper mode of entering up 
judgmenrt underthe ftatute'of William in' cafes of this kind. At 
common law no doubt^the party was entitled to take bis judgment 
for the penalty in thejbondjitnd the Pefomlaht coqld o'ii|y obtain ' 
relief through the inierpolition of a court of equity, which would 

dire^ 







Broom* 

MEAD. 



c^^SEs ^^r mxARt 

1804/ direA an i^ue quantum dammlkahts^ and prevent any execution 
hIkIT* being enforeed for moit' Chan the damage aAuaily fuftuned. To , 
Broom. fo cilTCuitous a modC of relief, and to afibrd to parties the 

iiRAo; benefit of the above equitable executiodj the ftatute of Wiliiam v/as 
pafied. Mr. Setjt. William^ in bis note to Gaintjord ▼. Griffitb^ 
1 Sound. 58. has fuggefied a mode of entering up the proceedings 
Upon record in cafes where a party obtains judgment by default, 
or upon demurrer, and is obliged to proceed under the fiat, of 
WtUiam 3 ; to which I fee no ot^eAion. * The only difficulty in 
thofe cafes refpeAs the cofts of the inquifition, which If he does 
not obtain he is in a worfe condition than he would have been 
before the fiatute. Where the Defendant proceeds to iffiie in the 
firfi inftanm.upcm the breaches, this difficulty does, not occur, for 
there the returned is iudorfed for the Plaintiff’s full damages 
and cofts. ;Ml<>-^erjt. Wiiliam recommends that in order to ob- 
viate that diffi^culty, the judgment ihould be fufpended till after 
■the return of the inquifition. That however has not been done 
here, and whatever inconvenience the Plaintiff below may fuftain, 
we cannot affift him. We are of opinion that the fecond judg- 
ment cannot ftandj but we rather incline to think that if the colls 
Itad not beien remitted, the Court of King s Bench upon motion 
.might have ordered the mailer to tax thofe cofts, and then added 
them to the fum to be levied under the execution. , The judgment 
of this Couit therefore is, that the fecond judgmentj with tl^ 
amercement be reverfed, and that the fmrmer judgment remain 
unimpeached. 

Judgment aiccordingly. 


¥tb. 9^h. 


Newman v. Walters. 


A ftiip being jiipSMi%^ivs AssvMP.siT. The firft couut of the declaration 
a"na thf Mp- - wajj fior “ the falvagc of a certain fhip called the and cargo 
of the ^ ^*’^*** mcfchandizcs dF the Defendant, wherewith 

having made the faid Ihip was then laden, which cargo had before 

a^paiTtTnger' that time ftruck and ftranded in a certain place called Cbicbefier 

at chrxrqueft 

of the rei( of At m w, took the command and brooght tbe ih*p ftfe to port The mertts of {be i^Aiiger 
in faving tbe fliip acknowledged by the owner in a letter to one. of the underwrirera, wherein be 
cxpreiTed his deftre to malte him i compenfatioB. Held thii At paAojgbr ttbr tnlilled to fne the otmer 
for falvagc* 

Sbouls^ 
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Sbnals^ and was then and there faved and i'afely delivered to the 1804. 

Defendant by the Plaintiff, to wit, at,” Ssff. The fecond count was 

for work and labour in and about the faving and* prelerving, and vValtei* 

fafely delivering to the Defendant the faid Ifhip and cargo fo ftruck 

and ftranded as aforeiaid. There was a third count for work and 

labour generally ; and a fourth upon a quantum meruit for the 

fame. 

Tjie cafe was tried before Lord Alvanley Ch. J. and a fpecial 
jury at the Guildhall Sittings after laft Michaelmas Term, when it 
appeared thafthe Plaintiff, who had been a captain in the merchants* 
fervice, went out as a free paffenger on board the Betfey^ of which 
the Defendant was. owner, on a voyage ixnm Gravefend xia Saint 
Kitts \ that fhe left the Downs on the 1 5th of AprilyinA foon after 
ftruck on the rocks off Chtchejler ; that the (hip being in ..apparent 
danger, the captain of the fliip got into the pinnace, and with 
three of the crew made his efcape j that at this time the pilot was 
drunk, and the mate, together with the reft of the-crew, requefting 
the Plaintiff to^take charge of the (hip, he did fo, and immediately 
gave the neceffary orders, and was obeyed by all perfons on board 
as captain ; that when he firft took the command the pilot was 
about to let go the anchor, by which the (hip would probably have f 
been loft, but was prevented by the interference, of the Plaintiff; 
and that the Plaintiff brought the (hip fafe into Ramfgate harbour. 

Two letters freftn the Defendant to one of the underwriters were 
read in evidence, in both of which he expreffed his belief that the 
Plaintiff had been the means of faving the (liip, and that in the 
account of the general average given in by his broker he had put 
down 200/. as the leaft poffible fum which coyld be given to the 
Plaintiff by way of compenfation, but that whatever more might 
be allowed to him would afford him fatisfadion. It was objeded, 
that under the above circumftances the Plaintiff was not entitled to 
claim for falvage, and his Lordlhip rather inclined to that ofdoion, 
but direded the jury to confider what compenfation the Plaintiff 
was entitled to. The jury found that the Plaintiff, after the defer- 
tion of the (hip by the captiid^ took upon himfelf the care and 
management of the ffiip, whicif would havd been loft but for his 
exertions, and gave a verdid for 400/. 

Early in the term a rvle nii^ for a new trial was moved for, 
firft, on the ground that the Plaintiff, under the circumlbnces of 
V0L.III. 7S this 
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this cafe, was not entitled toj'ecover any (tdog; and fecondly, oa 
the ground of the jury having given too las:ge a cotnpenfadon to 
the Plaintiff, fuppoling him entitled to recover any thing : and 
the rule having been granted on the firft ground only, 

S/jf/>jiKn/ and IJejiwoo^ Serjfe. now ihewed cauf& To the ex- 
ertions of the Plaintiff muff he altogether afcribed the preferva- 
ticn of the flxip ; the only qucftion therefore will be, Whethe" he 
did more than as a paffenger he was bound to do, and if he did, 
'whether fuch Cervices entitle him at law to any compenfation ? If 
it he contended, that becaufe the l^aintiff was a paffenger he is not 
entitled to falvage, the opinion«of Sir Scott may he referred to, 
who, in The Two Friendsy i Roh. Adm, RcfK p. 2 85., e.vprefsly 
awarded an higher rate of falvage to a perfon becaufe he was mevtlY 
a paffenger and not an ordinary feaman. In The Beaver, 3 Rob. 
jddm. Rep. 292., Sir W. Scott, in apportioning the falvage, con- 
fjders how far the perfon there claiming had embarked his Cer- 
vices beyond what his duty called upon him to do, and rew^ards 
him accordingly. The principle of that decifiort. applies to the 
prefent cafe; for it cannot be denied that the Plaintiff, in his 
endeavours to fave the Ihip, went beyond what his duty calied 
tipon him to perform. And in The Jofepb Harvey, 1 Rob. Jdm. 
Rep. 3o(). Sir W. Scott fays, “ It may be in an extraordinary cafe 
difficult to diftinguilh a cafe of pilotage from a cafe of falvage 
properly fo called ; for it is poffible that the fafe co'nduff of a Ihip 
into port under circumftances of extreme danger and pcrfonal ex- 
ertion may exalt a pilotage fervice into fomething of a falvage ler- 
vice.” Here the Plaintiff conduced the Ihip into port under cir- 
cumftances of extreme danger and pcrfonal exertion, his fitnation 
on board the Ihip not calling upon him to rifle either. If it be faid that 
falvage only extends to thofe who come from iln fhore, or at leafl: 
from a fuuation of lafety, and not to thofe who being on board the 
Ihip exert th^mfelves to fave both themfelv£« and the Ihip, no 
fuch diftin£tion i.s to be found either in the laws of Rhodes or 
OUron, nor docs the language of the old ftatutes point at it. In 
Beavtftt hem 131. falvage is called an allowance for fav- 

ing the Chip or cargo from the dangers of thieves, pirates, or other 
perils. And in Vin, jib. tit. Sahage, the laws of Vleron. and the 
lawiiB Qt Rhodes are referred to, from which it appears, that in cafe 

of difehility' of the ffup to proceed, thofe whofave part of the 

cargo 
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■targo with tbcmfelves are entiried to falvage.- From whence it 
«iay be coHeded that thole oh board the fliip, as well as thefe who 
‘Come to the Ihip, may claim (jilvage. 

CockellyBayley^ and Beft^ Serjts. contra. If the PlaintifT be enti- 
tled to recover, every other perfon an board who allided him in 
condiidling the Ihip into port is equally cntitlcil. By his exertions 
the Plaintiff has undoubtedly rendered the Defendant a confider- 
aNe fervice, but the queftion is, Whether it be a fervice for which 
he is entitled to a pecuniary compenfation ? A man who drains ’ 
his own lands, and thereby benefits the lands of his neighbour, can. 
ilemand no compenfation for fuch a licnefit. The cafe of the paf- 
fenger in The Two Friends differs from this, becaufe there was a 
recapture ; now with capture the duty of every perfon on board 
ends; recapture therefore is always foroething vltra the duty of 
thofe who are engaged in it. But in cafes of extreme peri! it is 
the duty of every perfon on board to affift in faving the fliip. H 
the plaintiff be not entitled to recover as for falvagc, he cannot 
recover as work and labour done ; for though the law implies 
a promife to pay where a benefit has been conferred at the lofs or 
rifle of a third perfon, yet that is only where the benefit refults foltly 
to the perfon charged, without any participation of the party cbai|^ 
ing. Here the Plaintiff was benefited by the fliip being faved as 
well as the Defendant. 

After argoment the cafe flood over till the next day, when the 
learned judges delivered their opinions. 

Lord ALVANLhY Ch. J. (after ftating the cafe). The queflion 
is, Whether the Plaintiff in this adion be entitled to recover any 
thing ? I was rather furprifed to hear it contended, that when the 
perfon who had the command the fliip had deferred her, the 
Plaintiff, who was a mere paffengcr, was bound to interfere for her 
faiety. The crew indeed ought not to del'ert the fliip fo long as 
they can poffibly remain on boards and if the mate in this cafe had 
faved the fliip by doing what tlje Plaiotiff did, he would not have 
been entitled to claim a compenfation in the nature of falvage. I 
do not go the le|gth of faying, that a paffenger who is found on 
hoard in time of danger is to do nothing; he muft do works of 
neccffity for the prefervaiion of the lives of all on board. But 
here the Plaintiff did more than he was called upon by his duty 
to perform ; for when he took upon himfelf the diredton of the 
fliip he. made Uinifelf rcfponfible in the fame manner as if he had 

2 been 
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1804. been mafter. This be was under no obligafion to do. In Turn* 
ming up this cafe to the jury I ftated to them, that this was not 
WAtTtm. ^ of falvage, but I have fincc been induced to alter that 

opinion, particularly by what is reported to have fallen from Sir 
fV. Scotty i Robiii/bn\ Admiralty Rep. p. 306. refpe^ng the claim of 
a pilot praying falvage ; for he there fays, “ it may be in an ex- 
traordinary cafe difficult to dillinguUh a cafe of pilotage from a 
cafe of falvage properly fo called ; for it is poffible- that the fafe 
condudl of a fliip into a port under circumftances of extreme dan- 
ger and perfonal exertion may exalt a pilotage fervice into Some- 
thing of a falvage fervice.” Suppofe a temped ihould arife while 
the pilot is on board, and he fhould go off in a boat to the ihore 
to fetch hands, and fliould riik his life for the fafety of the ffiip in 
a manner different from that which his duty as a pilot required : 
in fuch cafe it feems to me that he would be entitled to a compen- 
fation in the nature of falvage, and 1 -am glad that Sir W. Scott ap- 
pears to entertain the fame opinion. Without entering into the 
didindions refpeding the duties incumbent on a paflenger in par- 
ticular cafes, 1 think, that if he goes beyond thofe duties he is 
entitled to a reward in the fame manner as any other perfon. In 
this cafe the plaintiff did not ad as a paffenger when he took upon 
himfelf the diredion of the fhip; he did more than was required 
of him in that fituation, and having faved the fhip by his exer- 
tions is entitled to retain his verdid in this adion. 

Heath J. My Lord has entered fo fully into this cafe that k 
will not be neceffary for me to make many obfervations. The 
charadcr of a paffenger differs materially from that of a feaman or 
one of the crew. The paffenger, in condderation of an under- 
taking from the mailer to give him a paffage, contrads to pay a 
fum of fnoney ; all the refidue of the contrad is in his favour; 
the mafter is bound to carry him to his place of deftination, 
but the paffenger may give up his paffage if he pleafes, and 
quit the fhip, unlcfs under very particular circumftances. If in- 
deed the fhip be attacked he muft defend it, and he will be en- 
titled to prize-money. But if the fhip be in fuifi diftrefs that (he. 
can only make her way by pumping, it is the doty of the crew 
to keep her alive, until fhe arrive at a place of fafety ; yet if the 

f 

paffenger meet with another fhip at fca he is at liberty to abandon 
that oil board of which be has taken his paffage. So here the 

1 Plaintiffi, 
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Plaintifl^ if he had pleafed, might have gone aihore. It does not 1804. 
aj)pear that the weatlier was ftormy, br that there was any other 
circumftance to prevent him. The merits of the Plaintiff were ex- *• 

. . WAtTtH.' 

prefsiy recognized in a letter from the Defendant, who acknow- 
ledged that the (hip was faved by his ficill. It feems to me there- 
fore, to be the fame as if he had given exprefs orders to the Plaintiff 
for his condu^ Omnis ratibabitio retro — trabitur et mandato priori 
aquiparatur, I am therefore clearly of opinion the Plaintiff is 
entitled to his verdid. 

Rooke J. Under the fpecial circumftances of this cafe, I think 
the Plaintiff is entitled to recover. The Plaintiff, who was a 
mere paffenger, might have gone on (hore in the boat without 
danger, but being defired by the mate and all the crew to ftay and 
cake the command of the (hip, he did fa This may be confidered 
as a retainer by the only perfons who were the agents of the 
owners at the time. When he comes on Ihore, one of the owners 
recognizes his conduA and approves'of all that he has done. On 
this fpecial ground 1 am clearly of opinion that this a^on may 
be fupported. 

Rule difcharged. 


Haewooo and Another, Executors, &c. v. Lester. 


9tk« 


the laft day of laft Term a rule was made abfolute on the a. deiivereS 
motion of Williams Serjt, for ftaying all proceedings in this 
aiSiion, on the ground of the caulc of* a^ion being only il. is. 6 d. » 

^ ^ ' carrier in 

and therefore not fit to be entertained in this Court, the Plaintiffs pur. 

having their remedy in the county court. Early in this Term a 0“*") fVom 
rule nifi was obtained for difeharging the above rule, and affidavits 
were filed to fliew that the adlon was commenced againff the »nd A. 

• received the 

Defendant who refided at iMtterJball in heicejlerjbire^ for the value goods in cbe 
of fomc ca&8, in which the Plaintiffs* teftator had, according to Hei*d“« 2 o 


the Defendant’s order, fent dotlrn fome liquor by a carrier named 
by the Defendant, and for which cafks he refilled to pay, though 
the account for the liquor had been fettled by him ; and it was 
thereupon infifted that the caufe of adion being complete by the 
delivery to the carrier in London^ no adion could be maintained in 


a£lion for 
the goods 
could be 
maintained 
in the county 
court of Lti^ 
cifldrjbirf^ 
and that the 
court of 
Common Plooi 


therefore coold not ftay proceedinga in in iflion conmenced ui that Courts 

7 T* the 


VoL. III. 
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1804. the county court of Leicefter/bire^ the only county court to ^hich 
Ha 7 »^d Defendant, from his refidence, was liable to be fummoned. 

«nd Another Againft that rule Williams Serjt. now ihewed caufe. The 
Listi*. feveral cafes of Stean v. Holmes ^ t Bl. 754., Kennard v. Jones^ 
4 T. R. 495, and Wellington v. Arters^ 5 T. R. 64., are decifive 
authorities to fhew that the fuperior courts will not entertain 
afiions for fuch trifling fums as that fued for in this cafe. Admit* 
,ling the principle laid down in the feveral cafes of Welfb v. Troyte^ 
a HBl. 29., Tubb v. Woodward^ 6 T.R. 175., Bujby v. Fearon^ 
8 7 *. J?. 235, and Smith v. O' Kelly that where the Plaintiff 

cannot fiie iti the county court, he may bring his adlion in the 
fuperior courts, however fmall the debt may be. Hill they do not 
apply to this cafe j for here, though the legal delivery of the calks in 
queftion (at leaft as to many purpofes) took place in Loadon^yex the 
aftual delivery to the Defendant at having completed 

the Plaintiff’s right of adion in Leicejlerjhire^ he might have fum- 
moned the Defendant to the county court there. If fo the appli- 
cation, to this Court to flay proceedings was well founded, and this 
rule muft be difeharged. 

Shepherd in fupport of the rule. The goods which are 
the fubject of the prefent adion being delivered to the carrier in 
London^ the caufe of adion was complete there ; indeed fo much 
fo, that if they had been embezzled by the carrier before he 
quitted London^ or had been loft: by hiih there, he would have 
been liable to the Defendant. If then the right of adion were com- 
plete by delivery to the carrier in London^ the fubfequent arrival 
of the goods in Leicefierjbtre to the Defendant could hot alter the 
dafe, for it did not give him a new right of adion. In Smith 
v. O^Kelly^ this Court refufcd to interfere, bn the ground that the 
caufe of adion having arifen at Newmarketyiht Defendant could 
not be fummoned to the county court in Middle/ex. Now in this 
cafe the fale and delivery in Z.o»<afc» to the carrier who was the 
agent of the Defendant, completed the Plaintiff’s caufe of adion in 
London, and no fubfequent adual delivery to the Defendant him- 
felf in Leicejlerjbire could take the caufe of adion out of that county 
where it was once complete. 

Heath J. intimated that authorities were to be found in the 
books, to Ihew that where goods are fent from One county into 

(«) Antu vol. i. p. 75. 
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another, the caufe of ^£tion is confidered as ariilng iti the county 1804* 

from whence they are fent, and not in that where they arc deli- 

vercd ; and he pbferved, that the right to ftop in {r^njitu^ which «“•* ^noiher 

was an anomalous right introduced from courts of equity, could Lkstbr. 

make no difference in the principle of law, 7 be Court wifhing 

to examine thofe authorities, defired that the matter might ftand 

over. 

And- now Lord Alvanlfy Ch. J. faid, We have looked into the 
cafes relating to inferior jurifdidions, and are convinced, though 
not without regret, that we cannot put a ftop to the Plaintiff’s 
proceeding in this adion, becaufe the Plaintiff’s caufe of adion did 
not fo originate as to give the county court of Le’tcejlerjbire jurif- 
didion. I rather think the whole caufe of adion muft arife 
within the jurifdidion of the inferior court, to enable a party to 
proceed in that court. Now that cannot be contentjed in this 
cafe. Indeed my brothers are of opinion that the goods which arc 
the fubjed of this adion were hqth fold and delivered in London, 
Unqueftionably they were bargained for and fold in a fhop in 
London ; part ’ therefore if not the whole of the contrad arofe 
there. There can be no doubt that .the moment the goods were 
delivered to the carrier in London^ the Plaintiff ’s teftator might 
have commenced his adion. Can we decide then that there was 
a period at which the fuit might have been well . commenced in 
London^ and nqt have been liable to be (flopped by the interference 
of the Court ; and yet that by the fubfequent event 6f the adual 
delivery. to the Defendant xn Leicejlerjbire^ are authorized to 
flay the proceedings ? 

Rule abfolute for difcharging the former rule. 
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trullecf, and 
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&c.; re- 
mainder to 
thp icveral 
heirs male 
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•^HiS a cafe from the Court of Chancery. 

' ^timts'PooUf by his will bearing date the 6th February 
gave and devifed his freehold and copyhold eftates in the words fol- 
lowing; All my freehold and copyhold B/aieloWf 

within thie manor anfd foreft of Macclesfield in the county 6f Cbefier^ 
and all other my real eftate whatfoever and wherefoever, and of what 
nature Or kind foever that I ihall die pofleffed of, or entitled unto 
at the time of my deceafe, in polTefnon, reverfion, remainder, or 
expectancy, I give, devife and bequeath unto yohn Davenport 
and y<>bh Edfion^ and their heirs; to the life of them and their 
heirs ujion truft, for the feveral ufes, intents and pufpofes herein- 
after mentioned and declared of and concerning the fame (that is 
to fay), in truft, that they receive and take the rents and profits of 
my faid eftate, for the ufe and benefit of my firft fon by Lucy 
my wife, begotten or to be begotten, during his life; and alfo 
upon truft to preferve the contingent remainders from being de- 
feated or deftroyed, aiid after his deceafe in truft for the feveral 
heirs male of fuch firft fon lawfully iffuing, fo as the elder of fuch 
fons, and the heirs male of his body, (hall always be preferred and 
take before the younger and the heirs male of his. body, and for 
want of fuch iffue, in truft for my fecond, third and fourth, and all 
and every other fon and fons for their feveral refpedive lives ; and 
alfo upon truft to preferve the contingent remainders from being 
defeated or deftroyed ; and after their feveral deceafes in truft for 
the feveral heirs male of their feveral and refpcClive bodies law- 
fully ifiuing, fo as the elder of fuch fons, and the heirs male of his 
body, Ihall be always preferred and take before the younger of the 
fame fons, and the heirs male of his or their body and bodies, and 


feveral 

and f efpri^ive bodies lawfully ifTuing, fo as the elder of fuchy^ii/, and the heirs male of his bndy* (hall 
be always preferred ana take before the younger of the fame (onr* and the heirs male of his and their 
body ar>d bodies; remainder to the ceftatbr*! firft and other daughters for their Jives; remainder to 
trufte# s, 5rc. remainder to the feveral hetro of their feveral and refpedtive bodies lawfully iftuing, fo as the 
elder of fucb daughters, and the heirs male of her body* fh^ll always be preferred and take before the 
younger of the Unit daughters, and the heirs male of her and their body and bodies* There were other 
claufes in the will* by which after giving an eftate for life to the firft taker, the teftator limited to truftees. 
Sec. ; remainder to the firft and ocher /ons of fuch firft taker, and the heirs of their bodies, fo as the elder 
of r.ch fons, and the heirs of their bodies* (hould always be preferred before the younger of the fame 
ym and the heirs male of their bodies. Helcfithat the firft fon of the teftator took an eftate tail* 


for 
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for want of Aich hffue in truft for my firft daughter, and every 1804. 
other my daughter and daughters fdr their feveral and rcfpeaive 
lives, for their feveral foie and feparate ufe, free from the powe'r or 
debts of any hufband they may any of them marry ; and alfo and Othen* 
upon truft to preferve the contingent remainders from being de- 
feated and deftroyed ; and from and after their feveral deceafes, in 
truft for the feveral heirs- male of their feveral and refpedlive 
bodies lawfully iifuing, fo as the elder of fuch daughters and the 
heirs’ male of her body, fhall always be preferred and take before 
the younger of the fame daughters, and the heirs male of her and 
their body and bodies. And I do hereby empower fuch perfons 
as fliall be entitled to the pofleflion of my faid eftates, to fettle by 
W'ay of jointure upon any w'oman with whom they may marry, 
any part of fuch eftates not exceeding the value of 500/. per annum. 

And I do hereby direct that my eldeft fon fhall not be entitled to 
the pofleflion of my real or perfonal eftate till he attain the age of 
27 years ; but I hereby empower my executors, at their difcrction, 
to allow any fum for his maintenance and education not to exceed 
3cc/. per ammm^ till he attain the age of 2! years, and from 
that time to pay to my faid fon the fum of 500/. per annum till 
he attain the age of 25 years, and from that time the fum of iooo 4 
per annum till he attain the faid age of 27 years. all my 

freehold and copyhold eftate, and all other my real eftate what- 
foever and wherefoever,.and of what nature or kind foever, that I 
Ihall die poflfefled of or entitled unto at the tinae of my deceafe, in 
pofTeffion, rcverfion, remainder or expcflancy, and all the reft, 
refldue and remainder of my perfonal eftate, and every part and ' 
parcel thereof, after payment of my debts and legacies laft men- 
tioned, in- failure of fuch iflue by me as aforefaid, and not other- 
wife, I do hereby give, devife, and bequeath the intereft, rents, 
and profits of the fame, and every part and parcel thereof, unto 
the faid yobn Davenport and John Edifon and their heirs, to the 
ufe of them and their heirs, fubje^J: to the annuities by me hereby 
given, in truft that they lay out and inveft my faid perfonal eftate 
in the purchafe of freehold or copyhold lands, tenements and 
hereditaments in England or Wales in their names as aforefaid, to 
the ufe of them and their heirs, in truft to and for the feveral ufes, 
interefts, and purpofes hereinafter-mentioned pf and concerning 
the fame, (that is to fay,) upon truft that they permit and fuffer 
fny nephew Thomas Poole^ now refiding in the Eaji Indies^ fon of 
VoL.IlI. 7U my 
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my nephew John Fooie^ to receive and take the rents and profits 
of all and every ray faid e'Rates, for and during his life, fubje£b to 
and chargeable with the payment of an annuity of 200I, per •annum 
to his father the faid John Poole during his natural life, payable 
<juarterly ; and alfo upon trull to preferve the contingent remain- 
ders hereinafter limited, and after bis deceafe, in trull to permit 
•my nephew Anderion Pooky fon of my late brother J(/epb Poole^ 
•to receive and take the rents, and profits of my faid ellate for his 
Jife, fubjed to the faid annuities ; and alfo upon trull to preferve 
.the contingent remainders hereinafter limited ; and after his deceafe 
in trull for the firll and every other fon and fons of the body of 
the faid Anderton Poole ^ lawfully to be begotten, fucceflively as 
they (hall be in priority of birth and fenioriiy of age, and the 
feveral heirs of their refpe£live bodies lawfully ilTuing, fo as the 
.elder of fuch fons, and the heirs of his body, fliall always be pre- 
ferred and take before the younger of tlie faid fons, and the heirs 
of his and their bodies j and for want of fuch iflue, in trull to per- 
mit and fuffer the faid James Poole^ fon of my late brother Jofeph 
Poole^ to receive and take the rents and profits of iny faid eftates 
for his life, fubjeA to the laid annuities ; and alfo to preferve the 
contingent remainders hereinafter limited ; and after his deceafe, 
in trull for the firll and every other fon and fons of the body of 
the faid James Poole^ lawfully to be begotten, fucceflively as they 
fhall be in priority of birth, and feniority of age, and the feveral 
heirs of their refpe£tive bodies lawfully ifliiing, fo as the elder of 
fuch fons, and the heirs of his body, lhall always be preferred and 
take before the younger of the fame fons, and the heirs of his and 
their bodies ; and for want of fuch iflue, to John Poole Mair^ fon 
of my neice Elizabeth Mairy and his heirs for ever.” The tellator 
afterwards died without havihg revoked or altered his will, ' He 
left John Poole his only fon and heir at law, then an infant under 
the age of 21 years, and one daughter* The faid Poole y the 

teftator’s fon, has attained the age of ay years. The tellator’s 
copyhold ellates were duly furrendered by him to the ufe of his 
will. ■ ■ 

The queflioa was. What eftate John PooUy the fon of the tes- 
tator, took under the will of the tellator ? 

Williams Serjt. for the plaintilT, was doflred by the Court to ar- 
gue this cafe as if the limitations in dilpute hat} created legal 

ellates. 
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eftstfes. — yoi}a Poole ijie Plaintiff took -an eflatetail. The limitation 
to yobn Poole in this "Cafc amounts*to nothing more than a devife 
to him for life, remainder to trullees to preferve contingent re- 
mainders, remainder to the heirs male of his body, and for want 
of fuch iflue then over. For the words fb* as the elder of fuch 
fons and the heirs male of his body (hall always be preferred and 
take before the younger and the heirs male of his body,” are no- 
thing more th.in the law would have implied ; for the fons of every 
tenant in tail take by priority of birth and feniority of age. Ex-- 
prcjfio eorum qua tacile iufunt mbit operatur. Had thefe unne- 
ceffary words been omitted John Poole would clearly have taken 
an eflate taH, notwithftanding the exprefs limitation to him for 
fife, with remainder to truflees. ^ayer v. Mqflerman^ Amhl. 344. 
Wrigbt V. Pear/on^ Amil. 358. Aujiin v. Taylory AthbU^b. and 
yones V. Morgarty i Pro. Cbanc. Caf. 206. It is clear thatiP tcftator 
did not intend the cilate to go over fo long as there (hould be iffue 
of his fon yoba Poo/e. But if the iflue of yobn Poole were to take 
as purchafers, then if yobn Poole had had a fon, and that foo had 
died leaving a I'on, the eflate upon the death of yobn Poole would 
have gone over to the daughter -of the teftator. The cafe of Ro~ 
hinf'Jti V. RobhtfoHy 1 Bur. 38. fhews the extent to which Courts will 
go. in giving an eflate tail, in order to effe^uate the general inten- 
tion of a teftator; and alfo Doe A. DodJonv.GreWy 2\Wilf.‘^22. 
Thofe two cafes are recpgnifed, and the principle upon*which they 
proceeded was a£ted upon in Doe d. Candler v. Smitby 7 71 53 1. 

and Doe d. Cock Coopery 1 Eajly 229. It is remarkable, that in 
the fubfequent devife to Anderton Pook for life, the teftator, after 
the limitation to truflees to preferve contingent remainders, ex- 
prcfslydimits the eflate to the firft and every other “ fon and fons” 
of the body of the faid A. Poole in the ufual manner ; when there- 
fore he wifhed to give an eflate for fife and defignate the fubfe- 
quent takers, it is evident that he knew how to exprefs himfelf. 
The cafe of Gopdtitle d. Sweet v. Herringy 1 Eojiy 264, which may 
perhaps be urged as an authority *againfl the Plaintift', is very dif- 
tinguifhable from this ; for the teftator there employed words which 
very plainly (hewed that be meant to ufe the words heirs male of 
the body” in the fenfe of Tons, and not in their ufual fenfe ; and it 
was therefore holden, upon the authority of howe v. Davisy 2 Ld. 
Raym. 1561, that as the teftator had explained the meaning" of the- 

fa word 
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word “ heirs,” by fubfequent expreffions, • that word muft be taken 
in the fenfe which he had aiEgned to it. But in the.prefent cafe 
there are no words to denote an intention to ufe the words “ heirs 
of the body” in a different fenfe from that which the law puts 
upon them. In the* limitation to the fecond, third, and other fons, 
it is obvious that the words “ fuch fons” refer to thofe fecond, 


third, and other fons, and not to the heirs of the body of thofe 
fons j under that part of the devife therefore thofe fons muft -have * 
taken an eftate tail ; and as it cannot be contended that the limita- 
tion to the firft fon is to be conftrued differently from the limita- 
tion to the oth^ fons, he muft alfo take an eftate tail, though the 
words “ fons” in the plural number, which follows the limitation 
to him, does not feem to have any appropriate a'pplication. The 
exprefli<m “ Wi as the elder of fuch fons,” appears to have been 
infcrted ip^fome miftake in the firft limitation, as one fon only had 
been mentioned, though the fame expreflion has an appropriate 
application in the limitation which follows. 

Lens Serjt. contra. It may be admitted as a general rule, that 
neither the devife of an exprefs eftate for life to the firft taker, nor 
the interpofition of a devife to truftees to preferve contingent re- 
mainders, if followed by a devife to the heirs male of the body of 
the firft taker, will prevent him from taking an eftate tail. It is 
not neceflary therefore to comment upon any of the cafes which 
have been cited to this point. The only queftion here is, Whether 
the words “ heirs male of the body” have not been fo explained by 
the teftator that they muft in this will be conftrued to mean firft and 
other fons. The cafes of Lavas v. Davis and Goodtitle v. Herring 
admit that the words “ heirs male of his body,” if unexplained, 
import an eftate tail, but eftablilh this further rule, that if the 
teftator appear to have pot a different fenfe upon them by ufing 
them as fynonimous to fon or fons, the fenfe fo put upon them 
muft prevail. Here the teftator in his devife to his firft fon and 
the heirs male of bis body applies the words “ luch fons” to “ heirs 
male of his body,” there beii^ no other antecedent to which 
thofe words can be applied; he therefore confiders the latter e.\- 
preflion as fynonimous with the former^ and having put this fenfe 
Upon it, the Court muft take it in that fenfe. Unlefs therefore that 
part of the firft devife be rejetfted refpe^iking the pralerence of 
the elder to the younger fons, the Court muft take the teftator 
to have given only an eftate for life to John Poole^ with re- 

ts mainder 
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mainder to his fons io fiicceffion as purchafers. Nor is there 
any ground upon which thefe words* can be reje<Sted; for before 
this can be done, it ought to be (hewn that they are inconfideiit 
with the reft of the w ill. It may be faid indeed, that under the words, 
of devife to the fecond, third and other fons, thofe fons would take 
an tftate tail, fiiice the words “ fuch fons,” which follow in that 
devife, are not applicable to the heirs male of the body of thofe 
fons, but to the fons thetnfelves. But it is a general rule, that 
where the teftator has affixed a definite meaning to any particular 
expreffion, that meaning muft prevail until he ihews an intention 
to deferi it. As therefore the teftator has (hewn an intention in 
the preceding claufe to ufe the words “ heirs male of the body” 
in the fenfe of fons, the fame meaning muft be given to the fame 
words in this claufe. 

On this day the opinion of the Court was delivered by 

Lord Alvanley Ch. J. In giving our opinion upon this cafe, 
we (hall confider the feveral devifes in the will of Janus Poole as 
if they had been devifes of legal inftead of equitable eftates ; in 
Ihort, as if they had been to the ufe of the feveral devifees inftead 
of being devifes in truft for the feveral devifees, and had therefore 
conveyed immediate legal eftates to the feveral perfons fpecified. 
The firft limitation in the will is for the ufe of his firft fon by his 
wife iMcy^ begotten or to be begotten, for and during his life, 
then upon truft to preferve contingent remainders, and after the 
death of fuch firft fon, to “ the feveral heirs male of fuch firft fon 
lawfully ilTuing, fo as the elder of fuch fons^ and the heirs male 
of his body, (hall always be preferred gnd take before the younger 
and the heirs male of his body.” The firft part of this limitation 
is to the firft fon only of the teftator for his life, not comprizing 
any other fons. So that the words “ fuch fons” ufed in the fub- 
fequent part of the fame limitation, can only apply to the heirs 
male of the body of his firft fon. The teftator then proceeds to 
devife, for want of fuch iflue, to his fecond, third, fourth, and 
all and every other fon and forte for their refpetftive lives, then 
in truft to preferve contingent remainders, and after their rcfpec- 
tive deceafes, to the heirs male of their refpeflive bodies lawfully 
iffuing, ” fo as the elder of fuch fons, and the heirs male of his 
body, (hall always be preferred and take befoce the younger of the 
fame fons, and the heirs male of his or their body or bodies.” 

VoL. IIL 7 X ^ Now 
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Now in this fecond limitation it is perfetSJly clear tliat the words 
“ fuch fons” can only refer t6 the fons of the teftator, for there is 
nothing in that limitation to which thofe words can relate, except 
thofe very fons whom he had before mentioned in the plural 
number. This devife therefore is the fame in efiefl as that in 
Bagjhawv. Spencer^ 2 Atk. 246. 570. The teftator then proceeds 
to the limitations in favour of his daughters, and after giving them 
eftates for life, with remainder to truftees to preferve contin- 
gent remainders, remainder to the heirs male of the bodies of his 
daughters, provides that the elder of his daughters and the heirs 
male of her body Ihould be preferred to the younger and the 
heirs male of their bodies. After forae intermediate prOvifiotis 
refpeding the eftates devifed, the teftator, on faiilure of fuch iffue 
as before mentioned, devifes to his nephew ’Thomas Poole ^ then 
refiding in the I'ajl Indies^ for life, then to truftees to preferve 
contingent remainders, then to his nephew Anderton Poole for 
life, then to truftees to preferve contingent remainders, and after 
the death of Anderton Pooky to the firft and every other fon and 
fons of the body of Anderton Poole lawfully to be begotten, fuc- 
ceffively as they fliall be in priority of birth and feniority of age, 
and the feveral heirs of their refpedive bodies lawfully ifluing, 
fo as the elder of fuch fons, and the heirs of his body Ihall 
always be preferred and take before the younger of the lame fons 
and the heljrs of his and their bodies. This limitation is followed 
by another precifely fimilar in favour of another nephew. On 
thefe latter limitations no doubt can be entertained ; for the will 
is technically exprefled fo as to convey eftates tail to the fon.s of 
the firft takers. The diftindion which arifes upon the face of 
this will is, that the teftator, after the devife to his eldeft fon, 
has added words which are iihproper if the devife to that fon 
be of an eftate for life ; but with refped to the devife to the 
fecond, third, and other fons, the words fuperadded only point out 
the fame eftates as they would necelTarily take under the words of 
the devife, namely, eftates tail. Jn the limitations to his nephews 
the teftator has employed the very words that a conveyancer would 
adopt. The difficulty arifes upon the ufe of the words in the 
firft limitation ** fp as the elder of fuch fons and the heirs 
male of his body fhall always be preferred,” \^c. only one fon 
having been previoufly mentioned. It is contended, that accord- 
ing to the rule which has prevailed in cafes of this kind, it muft be 

holdea 
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liolden'tljat the tcftatdr meant to reftfein the general fenfe of the 1804. 

words “ heirs male,” and not to employ them as words of Hini- 

tntion. I will not give any opiiiion whether^ if this elaufe had pooi b 

Rood alone, unexplained by other parrs of the will, fuch might not »nd Otbws. 

have been the proper conftruAifm. On that point the Court vvilh 

to avoid any determination. Indeed, if this had been a finglc 

limitation to a ftranger, the conflruilion would have depended 

mufh u^on the liberality with which the Judges might be difpofed 

to confider it. But it appears to me, that in conftruing limitations 

of this fort the courts have never deviated from ib.e general rule, 

which gives an eftate tail to the firft taker where the devife to him 

is followed by a limitation to the heirs of his body, except where 

the intent of the teftator has appeared fo plainly to the contrary 

that no one coqld mifunderiland it. In this cafe, however, when 

the limitation upon which the difficulty arrfes is conricdled with 

the other limitations in which he has tiled the fame words clearly 

without intending that the heirs cf the body (hould take by pur- 

chafe, it woul^ be Ilrange to fuppofe he intended the heirs in this 

Kmitation to take as purchafers. I take the rules rcfpecling the 

conftrudion of words in wills to be plain and well fettled. W ords 

are always to be tahen in their ordinary fenfe, iinlefe the teflator 

has demonftrated an intention to put a different fenfe upon them. 

Now the words employed in the firft devife are clearly, jn their or- 
dinary fenfe, words of limitation. Another rule in the conllruc- 
tion of wills is, that neither an intent manifefted by the teftator to 
give only an eftate for life, nor the interpofttion of truftees to pre- 
ferve contingent remainders, nor mcife words of condition de- 
feribing -the order of fuceeflion in which the devifes are to take 
place, nor -the introdudion of powers of jointuring, or of liberty 
to commit wafte, are of themfelves fufficientto vary the technical 
fenfe of the words ufed. It muft plainly appear that the teftator 
did not mean to give fuch an eftate as would pafs under the 
words ufed, unlefs controukd hj fuch apparent intent. My 
brothers agree with me in thinking, that this rule muft be rigidly 
obferved. In this cafe there are no circamftances to alter the 
meaning of the words. It is altogether unnecefTary for me to 
examine the numerous cafes that occur in the books ; particularly 
as they arc well • colleded by Mr. F-earne In his Treatife on 
Contingent Remainders, by Mr. Hargrave in his treatife on 
the rule in Shelley % cafe, and in the note in Hargrave and Butlers, 
edition of Co. Litt. where the rule laid down in that cafe is dif- 

fa cufted.' 
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1S04. culTed. It only remains foi<mp to apply tlie eftaVli(hed rules of 
conftru<llion to the limitations of this cafe, with a view to enquire 
P^tB whether the words upon which the queflion turns are to be con- 
and omen. Hdered as words of purchafe or nut. In order to give efTed to the 
argument fur the Defendant, it wrould be neceflary to hold that 
the tedator meant to give a different cftate to his elded Ton from 
that which all the limitations (hew that it was his intention to 
give to his other Tons and to his daughters. It is infided, hqw- 
ever, that this mud be the cafe in confequence of the particular 
W’ords ufed by the tedator in the limitation in qUedion. It is 
clear that the daughters mud take an edate tail, for there are no 
words of reference in the limitation to them by. which the words 
heirs male of their bodies” can be made words of purchafe. 
Are we then to fuppofe that the words in qucdion were inferred 
in the fird limitation by defign, and that they were omitted in the 
, limitation to the daughters by midake ? It is not poflible to fup- 
pofe that he meant any ‘fuch thing, nor have we any right to 
infert words which he has not ufed. Befides, where he limits 
the remainder to his nephews he fays “ in failure of /ucb iffue by 
me as aforefaid and not otherwife” the edate (hall go over. If then 
the heirs male of the body of the drd fon mud be taken to mean 
fons, the edate, under the drift words of this will, mud go over, 
though fuch drd fon (hould leave a grandfon ; and yet it could 
fcarcely have been fo intended by the tedator. I define it may 
be obfcrvcd that we rely on the words ufed throughout the will, 
whether the tedator was giving to his Tons, his daughters, or 
his nephews ; and it wiU then be feen whether, confidently with 
the cafes, we could put that condruftion upon the words in the 
drd limitation, which the Defendant contends for. The cafe of 
GoodiUlt V. Herrings which was cited on the part of the Defendant, 
is certainly a cafe of great authority, fince it went up to the Houfe 
of Lords. The Court, in commenting upon that cafe, admitted 
the rule to be edablidied, (ince the cafes of Colfon v. Colfon (a), and 
Verring v. Blake^ that if an edate of freehold be given to a man, 
and either mediately or immediately, in any part of the fame in- 
drument an edate is limited to the heirs of his body, he would take 
an edate tail. But they thought that the rule was not (b rigid as 
to preclude the tedator himfelf from explaining the words ufed, and 
\ I Lord 


(10} 2 Str. 1x25. and X Atk, 246. 
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Lord Kenyon cited the cafes of Law v. JS^avis and Doe v. Laming^ 1804. s 
where they were fo explained. The Court thought that the words pToTT^ 
heirs of the body” n^ighr admit of explanation, and that the words ^ 

there ufed were fufiiciently explanatory. The cafe of CooJngbt v. and Others. 

2 Ld. / 2 ey'/w. 1437. was decided tiic fame judges who 
decided Law v. Davis. The devife there was to ISicholas Lifle 
for life, and after his deceafe to the heirs male of the body of the 
faid Nicholas^ lawfully to be begotten, and his heirs for ever ; but if 
the faid Nicholas fhould happen to die without fiich heir male, 
then over. The Judges were unanimoufliy of opinion that it was 
an eftate tail in Nicholas Lijle ; and Lord Raymond^ in reporting the 
decifion fays, “ they all held that the operation of the plain and 
clear words of a fettled rule of law Hiould not be defeated or 
broken into by uncertain or doubtful words, which they took the 
lad at lead to be ; but in effect the words heirs males mud be re- 
jciflred to make this an edate for life in Nicholas.*' If then the 
Court in that cafe would not differ the rule of law to be broken in 
upon, we could, not be judified in fo doing here where we cannot 
fee a plahi intention to vary the condrudion which the law puts 
upon the words “ heirs male of the body” ufed in this cafe. 

The following Certificate was afterwards fent to the Lord 
Chancellor. 

This caufe has been argued before us in the abfcnce of Mr. 

Judice Chambrdy who was indifpofed. We have confidered it, 
together with the will of ’Raines Pooie^ and are of opinion, that if 
the devifes contained in the faid will to the children of the tedator 
and their id'ue had been devifes of legal eftates, yohn Poolcy the only 
fon of the tedator, would have taken an edate in tail male, there not 
appearing upon the whole will together fuflicient indication of the 
tedator’s intention to redrain the legal effedt of the words “ heirs 
male of the body,” and to convert them into words of purchafe. 

Alvanley. 

J. Heath. 

G. Rooke. 
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^ssuMPSi T. The declaration ftated, that before the making of 
the promifes, i^c. the Plaintiff had contrived various articles 
in the bufmefs of a fadler, which he fully conceived to be new 
and valuable improvements ; and in particular he had before then 
invented a certain fpring apparatus for girthing faddles, and at the 
time of making the promifes, the Plaintiff was defirous of ob- 
taining bis Majefty’s letters patent for the foie ufe and benefit of 
the faid- invention for a certain term to be fpecified in the faki 
letters patent, of which the Defendant had rioticc, and whereas 
the Defendant was defirous of being made acquainted with the 
nature of the faid invention, in confuleration of the premifes, and 
alfo in confidcration that the Plaintiff would communicate the na- 
ture of the invention to the Defendant, the Defendant undertook 
that he would not avail himfelf or take any advantage of fuch 
communication under the penalty of 1000/. It then averred, that 
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the Plaintiff, confiding in the Defendant’s promife, did communi- 
cate to him the nature of the faid invention, but that the Defend- 
ant, not regarding, hfc. but intending to injure the Plaintiff wrong- 
fully, ^c. difclofed and made known the nature of the faid inven- 
tion, and pbtained his Majefty’s letters patent for the foie ufe and 
benefit of the faid invention for the term of fourteen years, as 
being ^he invention of him the Defendant, and thereby availed 
himfelf and took an undue advantage of the communication made 
to him as aforefaid j whereby the Defendant became liable to pay 
1 000/. according to his agreement ; yet that the Defendant had 
not paid, 

The fecond count was the fame as the firft, with the addition 
of an allegation that the Plalntifi’ fuftained fpecial damage by being 
prevented from taking out letters patent in his own name* and 
thereby loft great profit. 

Plea non ajfumpfit» 

The caufe was tried at the Guildhall Sittings after Michaelmas 
Term, before Lord Alvanley Ch. J. when it was proved that the 
Plaintiff having invented the fpring apparatus mentioned in the 
declaration, the Defendant called upon him, and expreffed himfelf 
extremely defirous to be informed of the nature of the invention ; 

a penalty*’ of 100/. fuch fum cannot be coniidered in the nature of liquidated da- 

that 
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that the Plaintiff communicated thfe mvention to the Defendant 1804, 

upon his figning the following agreement : Thomas Smithy of smith- 

No. 119, New Bond Street^ fadler, having contrived various articles djck^kson. 
in the above branch he fully conceives to be new and valuable 
improvements, Mr. Robert Dickenfon, of No. 55 Long Acre^ being 
defirous of being made acquainted with one of the above men- 
tioned improvements, which Mr. D. fully comprehends under the 
titlfe of fpring apparatus to anfwer or produce the fame cffedl as 
thofe for which Mr. Robert Dickenfon has already obtained the 
King’s patent, he, Robert Dickenfon^ doth hereby promife and bind 
himfelf not to avail himfelf or take any advantage of fuch commu- 
nication under the penalty of breach of honour and icoo/.” That 
the Defendant, immediately on getting this information, entered a 
caveat againft any perfon but himfelf taking out a patent for the 
above invention, and fliortly after took out a patent for it in his 
own name, though it had been agreed between him and the 
plaintiff, that they fhould jointly (hare the profits of the invention, 
but that the patent fhould be taken out in the name of the Plaintiff. 

That the Defendant being unable to make out a fpecification in 
order to maintain his patent, obtained another interview at a houfe 
in Soho Square with the Plaintiff, at which it was agreed that they 
fhould be jointly concerned in the invention, the Plaintiff being 
employed to make all the faddles ; and that the patent which had 
been taken out in the name of the Defendant fhould ftill continue 
in his name. That upon the faith of this agreement the Plaintiff 
affified in making out the fpecificatiot^ which was duly enrolled. 

That the Plaintiff fhortly after finding the Defendant was iifing the 
patent for his own benefit folely, wrote to him upon the fubjedl, 
and received from him the following anfwer: “ Sir, T am uncon- 
feious of any contraiR at prefent between us, nor can Mr. N. or 
Mr. F. (two perfons who had been at the interview when the fpe- 
cification was drawn out) help me to the recolledion of any, al- 
though you refer me to them for that purpofe. The two inven- 
tions for which I have obtained patents are my own inventions. 

Prior to my giving you a paper not to prailifc any invention you 
might cdmmunicate I had depofited a drawing in the hands of a 
friend, and had a workman adually employed in making the ar- 
ticle for which my laft patent is obtained, and this drawing wa.s 
depofited for the purpofe of proving, fhould it be ncccffary, what 

9 my 



632 CASES 'IN HILARY TERM 

1804. my defign and invention co^infi:ed of prior to any communication 
from you, left even if it (hould be the fame, 1 might flill go on to 
^ . obtain ray patent. How far your invention rcfembled mine is of 

no confequence. I went on with my own. Your communication 
had in it nothing new, therefore I do not conftder myfelf as ufing 
your invention but my own.” Upon this cafe it was objeded 
by the counfel for the Defendant, that the gravamen laid in the 
declaration did not correfpond Virith that which was in evidence 
before the jury ; but his Lordihip refufed to nonfuit the Plaintiff, 
and the jury found a verdiifi for the Plaintiff for 300/., the De- 
fendant agreeing to afiign the patent to the Plaintiff for the re- 
mainder of the term at the Defendant’s own expence. The 
Plaintiff was to be at liberty to enter a verdid for 1000/. if the 
Court fhould be of opinion that the fum of 1000/. mentioned in 
the agreement was in the nature of liquidated damages, and not 
a penalty ; and if the Court fliould be of opinion that the De- 
fendant had not taken an undue advantage of the Plaintiff a non- 
fuit was to be entered. 

Accordingly a rule nift for a nonfuit one the one fide, and for in- 
creafing the verdid on the other, having been obtained on a former 
day, 

Bejl Serjt. now contended that the gravamen in the declaration 
was fupported by the evidence ; for that although the Plaintiff by 
his condud and his agreement at the time when he aififted in 
•making out the fpecification had waved any remedy for the Plain - 
tiff’s mifeondud in fraudulently obtaining the patent in his own 
name, yet that he had only waved it upon the condition of the 
Defendant’s fulfilling the agreement which was entered into at 
that time; that the Defendant ‘having now renounced that agree- 
ment by his letter, the Plaintiff’s remedy revived for the Defend- 
ant’s original mifeondud in obtaining the patent in his own name. 
He next infifted that the fum of 1000/. ftipulated by way of pe- 
nalty was in the nature of liquidated damages, and confequently the 
Plaintiff was entitled to have the verdid entered for that amount. 

But T^be Court expreffed themfelves clearly of -opinion that the 
word “ penalty” ufed in the agreement effedually prevented 
them from confiderlng the fum mentioned as liquidated damages. 

Shepherd and Bayley^tx]x%. contr^y urged that the Plaintiff’s 
adion could not be maintained on this Declaration, fince it^was 
evident that whatever injury he might originally have fuftained by 

7 the 
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the Defendant*8 condu^ in taking out a patent, yet, that having 1804. 
ruhfequently aflented to that. a£l: of Aic Defendant, he could not *^ 77 * 
now make it the ground of an a^ion, but ought to have declared 
upon the new agreement ; and that in fadt the TlaintiiT could not 
fuftain any damage by the mere aft of the Defendant in taking 
out the patent in his own name, for that without the Plaintiff’s 
fubfequent affiftance in -making out the fpecification, the patent 

would have been of no avail. 

• 

Lord AL'VANi.Ey,Ch. 5 * This is an adlion for the breach of an 
agreement; and the queftions arc, firft. Whether the evidence 
proved that the Defendant took any undue advantage of the com- 
munication made to him by the Plaintiff ; and fecondly. Whether 
the advantage taken 'by the Defendant, fuppofing it to be an undue 
advantage, correfponds with the breach laid in the declaration ? It 
appears that the Defendant came to the Plaintiff in order to obtain 
a knowledge of his invention, and was extremely anxious that 
fome terms ihould be entered into between them ; and at the fame 
time he agreed not to ttdce any undue advantage of the commu- 
nication madel It was then underftood that the patent was 
to be taken out in the name of the Plaintiff. Let us fee then what 
was the hrft ufe which the Defendant made of his knowledge, 
there being at that time no contrail in exiftence between them 
refpeding any participation of profit in the invention. He imme- 
diately enters -a xaveat, lo prevent any other perfon but himfelf 
from taking out a patent. This was an improper ufe made of the 
difeovery, upon which the Plaintiff might have brought an adron, 
though it is uncertain what damages he could have recovered. 

The Defendant then obtains a patent in his own name, but being 
•unable to make out the fpecification, he tempts the Plaintiff, under 
pretence of offering him certain advantages, to complete the dif^ 
covery. This was only a continuation of the fame fraud ; for as 
foon as he has made out his fpecification from the informadon af- 
forded him by the .Plaintiff, he refufes-to execute any articles of 
partnerfhip, alleging that he had obtained the patent upon a fpeci- 
fication previoufly depofited in the .hands of a friend. It is urged 
that the Plaintiff agreed to releafe all breach of the firft agreement, 
not to take any undue advantage of the communication, upon the 
Defendant entering into certain terms, and tfjat the Defendant is 
.only guilty of a breach of thofe terms. Poffibly thofe terms never 
VoL. III. 7 2 were 
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vrere reduced into writing, and yet the Plaintiff is called upon to 
wave hU remedy on the f^ft igreemenr, without any power of en- 
forcing the fecond. It does appear to me however, that although, 
if there had been a formal releafe of the remedy under the firH 
agreement he muft have been barred, yet as the patent was allowed 
to remain in the name of the Defendant only, upon the performance 
of certain conditions, the performance of which has not been 
fhewn, the Plaintiff may refort to the breach of the firft agreement, 
of which the Defendant appears, by the evidence, to Have been 
guilty. Indeed the Defendant’s letter to the Plaintiff' puts the ques- 
tion out of all doubt, for he there infifts upon the invention as his 
own, and repudiates any lubfequent agreement, and juftlfies having 
t^ken out the patent in his own name as for an invention of his own. 
If a man give a bond for the performance of covenants, and the co- 
venants being broken, the obligee agrees not to put the bond in 
fuit Upon the undertaking of the obligor to do certain things, and 
then the obligor refufes to perform his undertaking, can it be faid 
that the bond is gone ? Certainly not. So in this cafe, the fub- 
fequent agreement was a conditional agreement, and as the con- 
ditions were not performed, the aflion may be maintained upon 
the original agreement. 

Heath J. 1 think the agreement upon which the declaration 
is founded is a fubllfting agreement : and that the Defendant, by 
entering the caveat^ and taking out the patent in his own name, 
committed a breach of that agreement, there can be no doubt. It 
is infifted that the Plaintiff waved the breach of this agreement, 
and certainly he might have done fo. But I think that his con- 
du£l has been very well explained ; for it appears that the De- 
fendant, with refpe£l to this fecond agreement, was praflifing a 
mere fraud upon the Plaintiff, and amufing him by a fliam treaty 
for a partnerfliip which he never intended to carry into effed. It 
would be very hard to refer the Plaintiff’ to the fecond agreement, 
of the terms of which there is no evidehce, but only of a treaty 
for an agreement. It appears to* me therefore that the firft agree- 
ment was not waved by the treaty for the fecond agreement, which 
the Plaintiff was induced to enter into by the fraud of the De- 
fendant. 

Rooke J. The orilyqueftion is. Whether the Plaintiff, by the 
ftrita; rule of law, i§ prevented from recovering for the breach of 

the 
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the firft agreement ; far there can hefo doubt that the firft agree- 
ment was broken. That iadt was fufficiently proved by his enter- 
ing the caveat, and taking out the patent in his own name, imme- 
diately after the difclofure of the invention ; and that breach ap- 
pears to me to be both well alleged and proved. It is infilled, how- 
ever, that the Plaintiff muft be nonfuited on the ground of the fe- 
eond agreement j but before the Defendant is entitled to nonfuit the 
Plfiintiff on the ground of the fecond agreement be mull prove that 
agreement, whereas his own letter difavows all agreement with the 
Plaintiff upon the fubjedi of the patent, and Inlifts upon his own 
right to the invention. 

Rule difeharged. 


1804. 

Smith 

<v, 

DlCtCCKSON. 


The Warden and College of the Souls of all faithful j^eople 
deceafed of Oxford v. Costar and /Another. 


^His was an adtion of trefpafs, and the declaration contained 
three counts ; the firft was for feiiing and carrying away, on 
the ift January 1803, two reading defies belonging to the Plain- 
tiffs ; the fecond for ftizing and carrying away, on the 2d January 
1803, two chairs belonging to the Plaintiffs; and the third for 
ieizing and carrying away two tables alfo belonging to the Plain- 
tiffs ; the Defendants pleaded the general ilTue, and the caufe came 
on to be tried before Mr. Juftice Cbambre at the Lent allizes for 
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Oxford 1803, when a verdidt was found for the Plaintiffs with ix. 
damages upon each count, futgedl to, the opinion of the Court on 
the following cafe : 

In the land tax affeffment of the parilh of Saint Mary the Virgin 
in the city of Oxford for the year* 1798, All Souls College was af- 
ieffed by the Commiffioners of the dty of Oxford the feveral 
films of 9/. 14X. ()d. for certain premifes called in the affeffment. 
All Souls Kitten Court ; 6/. 13X. ^d. for certain premifes called late 
Wards \ and 3/. i6x. lot^. for ‘about one-third of the Wardens 
lodgings. All the premifes fo affeffed are locally fituate in the 
city of Oxford. 

The premifes for which the College is affeffed at 9/. 14X. e^d. 
fonnely belonged to the parilh of Saint Mary. In the year 1715, 
an &Si of parliament paffed, which, after reciting that certain feoffees 
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of the p^(h of SmtU Mary^vitrt feifed of the above premifes in 
fee fimpie, in truft for the u(e of the church and the poor of the 
faid parUh, and had demifed them for certain terms and at certain 
yearly rents, ena&ed, That all the faid premiles Ihould be veiled, 
eftated and fettled in the Warden and College of AU Souls and 
their fuccelTors for ever, to be converted to what ufe they Ihould 
think fit, and freed and difcharged from all eftates, ufes, trulls, 
agreements, conditions, powers, charges,, and incumbrance^ what* 
foever, the faid Warden and College paying certain yearly rents 
to the ufe of the church and poor of the faid parilh, and for which 
a right of entry and power of diflrefs was referred to the feoffees. 
The above ad of parliament contains the following claufe : And 
** be it further enabled. That the faid Warden and College, and 
** their fucceflors for ever, lhall pay and difcharge all taxes which 
** are or at any time hereafter lhall be impofed upon the premifes 
hereby veiled in them by authority of parliament.** The fame 
2ufl alfo authorifes the parilhioners of the faid parilh to enter 
the College on Afcenfion-day yearly, and pfs through the fame to 
make their perambulation, and take in the bounds and limits of 
the laid parilh by the way and palTage which had been for that pur* 
pofe theretofore accullomed. At the time of the palling the above 
ad, two tenements Hood on part of thefe premifes ; another part 
thereof, being at that time an orchard, was then in leafe to, 
and in the poflelOon of the College. Soon after tKe palling of 
the ad, the College took down the before-mentioned tenements, 
and ereded on the premifes th^ir prefent library, which is con- 
tiguous to other buildings .of the College within the fame inclofure, 
and kept for the ufe of the College as other parts of the College are. 
Before and at the time of pafSrig of the faid ad, thefe premifes 
were alTeded to the land tax *in the laid parilh of Sasu/ Mary by 
the commilBoners of the city of Oxford^ and lince the paliEng of 
the faid ad. All Souls College has conllantly been rated in the fame 
manner, and has paid the laud tax„aireflment for thefe premifes up. 
to the period of the now dilputed aireflment. 

The premifes for which the College is alTefled at 6/. i%s.^d. 
were formerly the fcite of an old houfe in the occupation of one 
Wardy confilling of a dwelling houfe and other buildings, with the 
appurtenances atyoiaing to the Collage of All Souls* In 1783, the 
College, having purchafed tbe fee of the faid houfe and. premifes, 

4 pulled 
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pulled down all' the buildings, and laid^art <‘of thle premifes iato- 
ihe garden, then and ftill occupied by tbe Warden of the faid CoU 
iege with his lodgings, and ere&ed on a part thereof fome necefliiry 
out-daor offices for the ufe of the Warden, and a wall where' the 
firont of the faid houfe fiood towards the High* ftreet, with a gate* 
way therein, through wMch alone the Warden, to whom <thefe 
premifes have been allotted by the. College, has Hnce had a com* 
munication to and from the fireet with his (fables and other back 
buildings of the College allotted by the College for the feparate 
ufe of the Warden; The Warden’s garden into which part of the 
premifes was laid, as before-mentioned, is part of the ancient fcite 
•of the College. Previous to the year 1 783, and before 
tenement was pulled down, the wall of the. fame, on the weft fide^ 
formed the eaftern boundary of the College and of the Warden’s 
• garden coming clofe up to the Warden’s lodgings and garden, but 
to prevent a communication with any houfes in the High-ftreef, 
and to keep the College detached from any buildings but its own, 
the faid tenement was pulled down and laid to the College infuch 
manner that th*e wall and building of the next adjoining tenement 
to the eaft of W^triT s premifes, do now and have fmce the year 
1783, formed the foie inclofure of the College and the faid garden 
towards the eaft, being connected on the fouth with the Warden’s 
lodgings by a fragle wall in front, in which is the gateway 

■ to the High-(\reet aforefaid. For thefe premifes All Souls College 
has conftantly been rated to the land-tax in the laid parifli of 

■ Saiot Mary by the city commiffioners, as the former owners of 
the faid premifes previoufly were,tmd.ha8 paid the aftelTments up 
.to the period of the nowdifputed aiTeffineht. 

The premifes for which the College is affefled at 3/. 16/. 
form about one-third part of the Warden’s lodgings. By inden- ’ 
ture of the 4th April between the feoffees of the parilh of 
Saint Peter in the Eaji and xheWerden and College of JU Souls ^iSat 
former, after reciting a demife to themfelves from the corporation of 
ofa-tneffiiage or tenement, (the fpot on which the premifes 
in queftion (land), for 99 years, and that the Warden and College 
had lately -.purchafed the remainder of « term of 40 years in the 
melTuage or tenemeht granted by the above-mentioned feoffees to 
one Joan Fry, with intent to pull down th<sfame, and with the 
confeutof the faid feoffees to ereQ a new building in the room 
VoL. III. S A thereof. 
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1804; thereof, to be laid to and accounted as parbof the'fcittf of the Col- 
lege or Maonon>houfe, demifed the faid tnefliiage and premifes to 

^Oxford Warden and College for the term of 90 years at a certain: rent, 

^ V, with a ctauA: of re-entry for non-«payment thereof. In this deed 
Md AMtber. there is a covenant on the part of the Warden ahd College, to pay 
the fum of 14/. every fourteen years for a fine, and a covenant by 
the feoffees to renew with the corporation oi Oicford, and within 
one month after requeft made at any^ t|me thereafter, to demife to 
the Warden and Colleg;e for a like term ^ 90 years, undn: the 
like fines, rent, and covenants. Soon afier the date of the above- 
mentioned indenture, the College pulled down the buildings then 
ftanding on the premifes hereby^ demifed, and eredhed thereon a 
part of a dwelling houfe which is now and has been ever fmee 
allotted to and occupied by the Warden of the College as his 
lodgings, he paying no rent for the fame. The remainder of the 
faid houfe is built upon part of the old feite of the College, and is 
connected with the old buildings thereof. The fine of 14/. has 
been regularly paid every fourteen years, and on the requefi of the 
'Warden and College, a new leafe of 90 years has lately been 
granted to them under the fame covenants and conditions, and 
under which leafe they now hold the premifes in queflion. For 
thefe premifes -xf// iSoa/f College was rated to the land-tax in the 
parilh of Saint Mary^ by the commiifioners of the city, in the year 
1704 and '1705 refpedively, by the defeription of Mrs. Wejl\ 
houfe which belongs to AU Souls College^ and paid fuch alTelT- 
xnent ; but from that time until the now difputed afTelTment, the 
College has not been afiefied to the land-tax for thefe premifes by 
the city commifiioners in the parUK. of Saint Mary, Separate 
commiifioBers for the land-tax are appointed fot the city of Oxford^ 
and the fum impded Upon the Univerfity is raifed by an aiSefi*- 
ment made by the Univerfity commiffioners upon fevecal 
Colleges and Halls in certain proportions fettled aatongfi..the heads 
of houfes in refped of the iatd Colleges ahd Halls. Alltbepce- 
mifes before mentioned were finlate in the pariih of Saint Mary at 
the times when they came into the poflSsffion of the College, and 
nothing has been done to take them out of that pariih, unlefathc 
fads before-mentioned can be conftmed to have tbat eSed:. < 

. The Defendant8,>.as land-tax 'cohedors for the fiitd parifii. of 
:Saint Mniy, ’after demand tnade upon the Plaintiffs, and refiifalio 

. pay 
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pay the fcveral fums aJ}ove mentioned, regularly diilrained and 
took under a regular warrant of diftrefs/tbe feveral articles dated in 
tbe declaration, on the fcveral days therein mentioned, v/s. the 
goods in the firft count mentioned for the firft mentioned rate of 
9/. 14/. gd. ; the goods in the fecond count mentioned for the rate 
Iccondly above mentioned of 6/. and the goods in the 

third count mentioned for the lad mentioned rate of 3/. iHs, lof//. 

. The counfel for the Defendants offered evidence to prove, that 
in the cdurfe of the laft century feveral houfes and mher premifes 
dtuate in the city of Oxford^ and affeffed to the land-tax by the 
commidioners of the faid city, have been purchafed by feveral 
colleges in Oxford^ and added to thole colleges, and occupied by 
the members thereof, in the fame manner; as the premifes before 
mentioned are occupied with refped to AH Souls^ and that the faid 
colleges are rated to the land-tax for the fame by the city com- 
miflioners, and have conftantly paid fuch rates. But this evidence 
being objeded to by the counfel for the Plaintiffs, was rqeded by 
the learned judge. 

The queftion for the opinion of the Court was. Whether the 
Plaintiffs were liable to be affeffed to the Und-tax by the commif- 
lloners of the city of Oxjord in refpeft of all, or any, and which of 
the premifes before mentioned i and the verdidi was to be entered 
for the Plaintiffs or for the Defendants, upon the feveral counts in 
the declaration, according as the Court fhould be of opinion that 
the refpedlive affcffmcnts before mentioned were lawful or un- 
lawful. But if the Court fhould be of opinion that the evidence 
offered by the Defendants was improperly rejected, then a new 
trial was to be granted. 

This cafe was twice argued; firft xa. Eqfier Term V803, by 
Vaxgkan Serjt. for the Plaintiffs, and B^ Serjt. for the Defendants; 
and fecondly in Trinity Term in the fame year, byTFS//M»w Serit. 
for the former, and Shepherd Serjt« for the latter. The ccmrfe of 
argument purfued on the part of the Plaintiffs tended to (hew, from 
the hiffory of the feveral land-tax a<ds, and the alterations in point 
of expreffion where the exemption in favour pf colleges, iialls, and 
bofpitals occurred, that it was the intention of the Legiflature to 
^lude within the exemption any buildings newly incoiporated 
into, colleges, and forming part of fuch colleges. Thecourfe of 
argument, on the past of the Defendants tended to . lhew, from the 
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x<8o 4. abufes to which fuch an exemption wasliab^ and from (he confe* 
quent hardfhips which altei^ions in the degree of burthen thrown 
OxfonT upon the diftri^ls refponfible for inch proportion -of the land>tax 
,v- ceafing to be paid upon lands fo exempted would introduce, that it 
and Another, was uot (he intention of the Legmatureto exentpt any thing more 
than the old fcites of eollegjQs. It was alfo contended for the De» 
iendants, t^t at all events the provifo 'in the private ad of par> 
liament, by which the premifes at 9/. 14X. 9^/. were con- 

veyed to the College, amounted to a covenint on the part of the 
College to wave their exemptions and pay the land-tax. But 
as theft points were fuHy (filoifled in the jud^ent of the Court, 
a more detailed account of the arguments is onritted in this place. 
On this day the opinion of the Court was delivered by 
LordALVAJtLEyCh. J. This cafe been long before the Court; 

:and indeed it has been our wilh that the land-tax Ihould continue 
to be paid by the refpedive parties in the fame manner as it has 
been paid hitberta But, notwithftanding that wifh, and the 
hardlhip aiifingfrom the circumftance that the claufe in the old 

■ H ■ j 

land*taxad,' upon whidh the quellion turns, has now been made 
perpetual, it is our duty to decide the cafe according to the ftrid 
detter of the law. -It was not ftated at the bar, but I take it for 
granted, that the city of Otifordy upon which a grofs charge is 
made by the land-tax aiSls, is divided into parilhes, each being 
as it were a diftriSi, and having a feparate aCelfment. This, how- 
ever, is not the cafe in all places ; for every parilh in the kingdom 
•does not form a diftindl diftriiS;. I 'lhall firft proceed to oonlider 
thoft parts of the cafe which apply to the fecond and the third 
counts of the declaration. It is to be obferved, that no acquief- 
^'Cenceon the part of the 'College in :the payment of any particular 
aflelTment can prevent them from availing themftives of any dx- 
•emptton if 'fudi exemption .'fliould be found to exift. We are m 
-determine, therefore, how ft'r^he exemptionin theland-tax afts in 
■favour of . colleges 4»ctends« We ^^^h into all the ads, at 

well as into the Cafe of ^nrifia v. SukotSt^ 1 H.£l. 68«, and we 
are all of»opinton4hat the principle oiHdrrifon v. Btikock^ is appli- 
. cable to colicge# «s -well as hoiphals. In that cafe 'the prehiifet 
•on which the adlhffment Was made did not form part of the old 
fcite of the faofpiftl aixd they had been aflefled to the land-tax 
thefoze th^ asere taken info the hogdtal.* The ftme argii>« 

4 aneptSt 
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tnents, founded upon harddilp, were* there urged which have been 
reforted to in this cafe ; and indeed the only difference between 
the two cafes is, that one is the cafe of an hofpital and the other of 
a college. Lord Loughborough^ in commenting upon the words of 
the land-tax a(3, obferves, “ that there might be no ambiguity in the 
word fclte, the Legiflature goes on to fay, any of the buildings within 
the walls or limits of the faid colleges^ balls ^ and hofpitals j none of the 
buil'dings therefore within thofc limits are chargeable.” This cafe 
appears to me decifive upon the fubjedl : but as the prefent is a 
cafe of confiderable importance to the univerfities, I think it right 
to enter rather more at large into the matter. In the i Will. ^ 
Mar. c. 20. which is to be found in the Jppendix to Rujffljead\ 
Statutes at Large., there is a provifo that the a£t fhall not extend to 
any college or hall in either of the univerfities, or the colleges of 
Windjbr., Eton^ Winton, or W^rninfer^ or any hofpitals or alms- 
houles, or any free-fehool, ^c, for or in refped of the feites of 
the faid colleges, Csfc. or any mafter, fellow, or fcholar of the faid 
colleges, Efff . for or in refpe£t of any ftipend, wages, or profits, 
nor to charge any houfes or lands belonging to the hofpitals therein 
mentioned, or to any colleges or halls in either of the univerfities, 
or to any hofpital, alms-houfe or free-fchool, in refpedl of any 
rents or revenues payable to the faid hofpitals, applicable 
to the ufe of the poor.' This a£t, which has jbecn galled a land- 
tax a£t, differs very materially from the prefent land-tax aft, and 
rather refembles the property tax, being a Charge of one Ihilling 
in the pound upon all perfonal reflates, and one fhilling in the 
pound upon all landed eftates. The 4 Will, bf Mar. c. i., which is to 
be found in the App^Tldix to Pitkerings Statutes, vol. 1 2. follows the 
1 Will. ^ Mar. with refpeft to the feites of colleges and halls, but does 
not exempt the other lands belonging to them; and all the other land- 
tax afts, as far as I can colleft, run in the fame words, until the 1 1 & 
12 WilL b? Mar. which is the foundation of all the fubfequent afts 
upon the fubjeft. This is tho firft aft by which the quotas of 
the tax are impofed upon particular diftrifts, and in this aft the 
exemption is extended to the buildings within the walls or limits 
of colleges, halls, and hofpitals. The 2 .dnn. c. 1 , further extends 
the exemption to all lands which on the 25th March >6^3 did be- 
long to the feites of any colleges, SslV. The difference of the fe- 
veral afts amounts to this : the firft aft gave an exemption from 
the perfonal tax in refpeft of the feites, falarics, buildings, lands, 
■Vol. HI. and 
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and revfnues belonging tq. al} colleges ; the \ Will. ^ Mar. in re- 
fpc£t of the fcites only ; the 1 1 & 1 2 Will. 3, in refped of the fcites 
and buildings within the limits of colleges, ; and the 2 Ann. adds 
to this exemption all lands which did belong to the fcites of colleges, 
(sc. on the 25th March 1 693. J inclined at firft to think that we might 
put that conftruftion upon the ads which jullice feemed to require, 
and that we might hold that a college was not at liberty to exempt 
itfelf by enlarging its own limits. But it feems to me impoffible 
to put fo limited a conftrud:ion upon the word “ buildings” as to 
jullify us in deciding that the Legiflature has not given an exemp- 
tion to all buildings which form part of, and are ufed for the pur- 
pofe of the college. , The words of the 2 Ann. which is to be found 
at large in Pickering's Statutes^ vol. 23., have been followed down 
to the prefent time. Whatever, therefore, npw forms part of the 
College, though it were not originally exempted, muft, according to 
the cafe of Harrifun v. Bulcock^ be taken to fall within the exemp- 
tion. With refped; indeed to any colleges which may have been 
ereded fince the land-tax ad became perpetual, I fhall fay nothing ; 
but I think that a college ereded after the paffing of the firft land- 
tax, and before that wlueh rendered the tax perpetual, would be 
exempted. This being fo, it follows tliat we muft give judgment 
for, the riaintiff upon the fecond and third counts; and indeed 
with refped to that part of the tax which is the fubjed of the. 
third count, fhere feems to be no great hardlhip in fo doing, that 
part of the tax having always been paid by, the parilh. This cir- 
cumftance of itfelf affords a ftrong proof of the conftrudion which 
was. put upon the 2 Ann. ^ the. (irne when that ad was palled. 
That ad paffed in *he purchafe by the College of the 

perpetuar leafe from the pariih. of Saint Peters was made in 
1704. Probably indeed the pariih were not aware of the claufe 
of exemption when they entered into this contrad ; arid the grant, 
was made without any particular ftipulation, leaving the law 
to operate as it might happen to apply. The confequence was, 
that as foon'as the premifes purchafed were taken into, and rnade 
part of the College, the ' tax ceafed. How fenfibly the lofs fuf- 
tained by the pariih of Saint Peter from this circumftance was, felt, 
may be colleded from the claufe introduced into the private ad 
of parliament in the year 1715, by which the premifes which are 
the fubjed of the firft count were conveyed to the College by the 
feoffees of the pariih of Saint Mary. This being a private ad, is. 


in 
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in the nature of a conveyance, anfl Auft be conftrucd fecandum 
fubjeStam materiam. About ten years before the paffing of the acl, 
the College had availed themfelves of the exemption with refpedl 
to the premifes then purchafed. In 1715 therefore, when the 
parilh agree to convey the premifes which are the fubje£t of tlic 
ifirft count, they introduce a condition that the College (hall pay all 
fuch taxes as then were, or Ihould thereafter be impofed upon the 
premife’s. We are clearly of opinion that this ftipulation was in- 
troduced for the exprefs purpofe of guarding againft the very ex- 
emption which is now fet up. It is faid that the a£t only compels 
the College to pay fuch taxes as the premifes are liable to by law 
when in their occupation. But we think that the intention of par- 
liament was that the College fliould pay all fuch taxes as the pre- 
mifes were liable to at the time when they were purchafed. Then 
what has been the condudl of the College ? For nearly 100 years 
they never chimed the exemption. They were confeious that 
they ftipulated to the contrary. We think therefore that by the 
provifo in thtf aft of 1715, the college meant to charge themfelves 
with the payment of the land-tax, and although without fuch 
provifo they might have been exempted, yet we muft confider 
them as having renounced the benefit of that exemption, according 
to the maxim quifque polefi renmtiare Jari pro fe introduSto. On 
thefe grounds we are 9f opinion,’ that a verdidl muil be entered 
for the Defendant upon the’firft tount, and for the Plaintiff upon 
titfe fecond and third counts. 
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Doe ex dem> Andrew v. Hutton. 


Ftb. i3tk. 


t jECTHii/.NT to recover certain premifes at Gain/borougb in the 

^ county of On the trial at the laft Tori afllzes, before toi. /t. (hi. 

Tbompfon a verdidi was taken for the Plaintiff, fubjeft to firii venter) 

the opinion of this Court, on the following cafe. Jofepb Andrew ftoJd*’come 

being feifed in fee of the premifes in queftion, by his will, 

dated the zoth December 1770, and properly attefted, devifed //;/er if hethouid 
'' • « , , 4 r 1 die before 21 

clia as follows: “ Firft, I will that my juft debts and funeral ex- years, and/>. 

- ♦ (teftator’s 

daughter by the fecond venter) (hould be then Jiving, he the fame to her when fhc fhould attain 

o I ye^rr. Teltaior died, and then S. A. died under ag? and withont ilTur. Held chat on the death of 
A 4 the inherittnee ve8cd in D. A* his After of the half blood in preference to his uncle of the whole 
bfood* 
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pences be difcharged, then' I ‘give and bequeath to my daughter 
Deborah Andrew the fum of 100/. to be paid to her when (he 
comes to the age of 2 1 years, but if ihe ihould die before that ihe 
comes to the age of a 1 years I give the fame to my Ton Stephen 
Andrew ; alfo I give to my wife Jane Andrew^ my cow and all 
my houfehold goods and furniture whatfoever ; alfo I give and 
bequeath to my Ton Stephen Andrew all my lands and houHng, <2^ 
all my effects whatfoever^ not otherwife difpofed of in my will 
when he comes to the age of 21 years ; but if he (hould die before 
becomes to the age of 21 years, and my daughter Deborah be 
then living, I give the fame to her when (he comes to the age of 
2 1 years, alfo the intereft of the above 1 ooL tdwards her main^ 
tenance until Ihe come to the age of 2t years, provided that ihe 
ihould live. I do make and ordain my Ton Stephen Andrew foie 
executor of this my laft will and teilament.” The devifor died 
on the 3d January 1780, without having revoked his faid will, 
leaving Jane Andrew his widow, (who afterwards married William 
Hutton) the faid Stephen Andrew'^ his only fon by his former wife 
Sarah Andrew y his heir at law, and an infant of the age of iS’ 
years, and the faid Debofab AndreWy an infant of the age of three 
years, by his fecond wife Jane AndreWy him furviving. The per- 
fonal property of the devifor (after payment of debts, funeral 
expencjps, and charges of probate, amounting altogether to 36/. js.) 
tyas onjy ijr. yld.y and the v^alu^ of the real eftate was about ,300/t 
Stephen Andrew y upon the death of the devifor, entered into: thia 
prcmifes in queftion, and afterwards died in January 1785, and 
under the age of 21 years, ihteftate and unmarried, leaving 
horaby his filler of the half blood. Ifaac Andrewy the lelTor of the 
Plaintiff, is the' uncle and heir at- law of the whole blood of Stephen 
AndreWy and is alfo now the heir at law of Jofepb Andrew tho 
devifor. TJpon the death of Stephen AndreWy Ifaac Andrew 
uncle, entered into the poflelTion of the premifes in que'ftion, ai^ 
continued to receive the rents antj profits thereof during the mir 
nority of Deborah AndreWy who, upon her attaining the age of ax' 
years^ was ^idmitted -into the pofTeffion and receipt of the rents and 
profits of the fame premifes, and continued in fuch pofTeffion and re- 
ceipt until her death in 1802. Deborah Andrew died without iflue, 
and after fhe had attained the age of 21 years, duly made ahd ex- 
ecuted her wiH,end thereby tjevifed the premifes in queftion to her 
vxerlneXy Jane Hutton (formerly Jane Andrew) the Defendant. 

5 The 
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The quellion for the opinion of tli« Oburt was, Whether the leflbr 
of the Plaintiff was entitled to recover? 

Lem Serjf. for the lefibr of the Plaintiff. The flift queftion is, 
Whether Jfaac Andrew^ the heir at law of the whole blood pf 
Stephen Andrew,^ be entitled to the premifes in queftion in prefer- 
ence to the devifee of Deborah Andre’w^ who w’as fifter of the half 
blood to the faid Stephen Andrew? The feveral devifes lo Stephen 
Andrew and Deborah Andrew not being to veft until they fliould 
refpedively attain the age of 21 years, were executory devifes, and 
iintil the veiling of one or other of the eflates limited thereby, the 
fee defeended to the heir at law of the devifor. Upon the death of 
the devifor therefore the fee defeended to Stephen Andrew^ fubjedt 
indeed to be develled by the events of his or his fifter Deborah' % at- 
taining the age of 2 1. But as Stephen Andrew died before either of 
thofe events took place, the fee, which remained in him till his death, 
defeended to his uncle of the whole blood Ifaac Andrew^ in pre- 
ference to Deborah Andrew his fifter of the half blood. It is true, 
that if a manure feifed of an eftate for life, and after that eftate a 
freehold be limited to another perfon, and then the reverfion in 
fee defeend to the firft taker, his pofteflion will not convey the in- 
heritance-to his fifter of the whole blood in preference to his brother 
of the half Wood, for in fuch cafe it is held, that he never has the 
•reverfion in pofteflion, and confequently the heir, muft claim 
through bis aheeftor and not through him. But in this cafe there 
was no reverfion exifting at the death of Stephen Andrew^ fince 
the life eftates, upon which the reverfon was to depend, had not 
then arifen. It is held, that if the heir enter on the death of his 
anceftor, and aflign dower to the widow and die, his fifter of the 
whole blood will only take two-thirds of the eftate in preferenee 
to his brother of the half blood ; and the reafon of this is clear, for 
as the widow has a freehold eftate in one third of the whole, 
nothing but a reverfion of that third remains in him. The ex- 
ceptions to the rule of pojfejjio Jrptris have been confined to cafes 
Where an eftate of freehold has been interpofed between the pof- 
fefiion of the firft taker and the reverfion in fee. In this cafe, np 
fuch eftate having been interpofed, the rule of poffejfio fratris muft 
prevail, and confequently Jfaac Andrew^ the uncle of the whole 
blood* muft tjdce in preference to Deborah^ the fifltr of the half 
blood. The eftate indeed which deipended to Stephen Andrew^ 
being liable to be defeated, may poflibly be called a bafe fee ; but 
Voi« III. 8 C it 
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it may be doubted whether ct ought to be fo confidered. Tlicre 
was no conveyance of a limited eftate in fee ; but by the operation 
of an executory devife, the entire fee, which defcended upon the 
heir at law, w'as in a certain event to be transferred to fome other 
perfon. But even fuppofing the eftate which defcended upon 
Stephen Andrew \o have been no more than a bafe fee, the rule 
may ftill prevail; for there is no authority from which it can be in- 
ferred that the rule is confined to a fee fimple abfolute. Secpndly, 
Deborah Andrew took only an eftate for life under the will. There 
are no expreflions from which a larger eftate can be implied. The 
words “ all my elTecls whatfoever not otherwife difpofed of in my 
will,” do not carry any eftate in the realty. In Hogan d. Wallis 
V. 'Jaclifon^ Cowp- 229., where the teftator gave to his mother “ all 
the refid,uc of all the effeds both real and perfonal which he 
Ihould die poftelTed of,” it was holden, that a fee pafled to the de- 
vifec ; but the addition of the word “ real” plainly fiiewcd that the 
teftator did not mean to ufe the word “ effeds” in the ufual fenfe, 
and upon that word the Court laid great ftrefs. Inilependent of 
which they materially relied upon the introdudory words there 
ufed as (hewing an evident intention to convey a fee. The pre- 
fent cafe is eftentially different from Doe d Chilcotl v. WbitCy i Eajl^ 
33., in which the teftator’s wife, under a power to devife what 
« (he thought proper of her faid effeds” to her fifters for life, was 
deemed to be empowered to devife real eftates; for in'that cafe the 
teftator had previoufly given, her an eftate for life in his realty, as 
well as bequeathed to her his perfonalty ; and the Court thought the 
words “ faid effeds” mull refer to all the eftates before given her 
by the fame will. The cafe of Camfidd v. Gilbert^ 3 5 16. is 

adccifive authority upon the prefent cafe. The teftator there having 
given the “ real refidtie and remainder tff his effeds^wherefoever 
and whatfoever, and of what nature, kind, and quality foever,’* 
the Court d Kin^s thought that this refiduary elaufe muft 
be confined td perfonalty. Lord £’//<r«^oroo^A 'there' laid, “ the 
principal ftrefs is laid on the word ‘effeds;’ but that vfrord ftand^ 
alone, and nothing , is added to alter its ufual figoffiadloh; as in 
Hogan yv jdckfon^ where the word “ real” was added together with 
it ; but in its natural fignification it means perfonal effilds.” 

Bayley Serjtf for the Defendant. Firft, Stephen Andris never 
was pcffeffed of a fufficieqt eftate in the premifes to conftitute 
him ajlipes. There is no cafe or didum to be found from 

which 
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which it can beinferrttd that the poIT^ion of any thing Icfs than 1804. 
an ahlblute fee fimple will have that effedl. Now it is clear that 
Stephen Jndrew never took any thing more than a bafe fee. For „ ’’■ 

... . ° . Hvttum 

the inheritance which defeended upon him at the death of his an- 
ceHor was lubje( 5 l to be defeated by the veiling of the executory 
devife to his After. If he had attained 21, the ellate which de- 
fended upon him would have ceafed, and he would have taken a 
new ellate by way of executory devife, which would either 
liave been an eftate for life, and which would have merged in the 
i cverfion, or a new ellate in fee fimple. But on tfte death of Stephen 
the bafe fee ceafed, and the fee fimple defeended to Deborah 
heir of the devifqr. It is clear from Co. Lit. 1 5. a. that the inter- 
vention of any eftate of freehold betw'ccu the poflellion and the 
ahfolute fee fimple will prevent the poflelTor of the firft ellate from 
becoming a Jlipes, For it there appears that, if the father die 
leaving a widow, and the fon enter, and take the rents and profits, 
yet his eftate in fee fimple as to one tliird being defeafible by the 
right of dower in the widow, will not defeend to his filler of the 
whole blood in preference to his brother of the half blood, though 
the former will be entitled to the remaining two- thirds. [Lord 
Alvatiley Ch. J. If the fon die before dower be afligned to the 
widow, I rather think that the whole woiild defeend to the heir of 
the fon j though, if dower be afligned during the life of the fon, 
the ellate in dower will interrupt the fcilin of the fon as to one 
third, and turn it into a revcrlion.] Seeondly, Under the words 
of the will an eftate in fee palfed to Deborah Andrew. The in- 
tention of the teftator to give a fc«J is,evidcnt. It is clear that he 
meant Deborah to take every thing which Stephen would have 
taken if he had lived; and that if Stephen attained 2t, he meant ^ 
that he ftiould take every Deborah nothing. Now he 

could not intend to give an eftate for life only to Stephen \ for eo 
injianti that fuch an eftate veiled in Stephen it would have merged 
in the reverfion in fee which defeended upon him. Stephen there- 
fo/e muft, at all events, have taken a fee had he attained 21 ; and 
as the teftator appears clearly to have intended to give to Deborah 
all that Stephen would have taken, it is hardly to be fuppofed that 
he could mean, in cafe of her death under 21, leaving iflue, that 
her children (hould be excluded. Such theo being the apparent 
intention, the Court w-ill give an to the worda ufed con- 

formable to that intention, unlefs reftrained by pofitive rules of 

law. 
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law. The words “ all my wbatfoeyer not otherwlfe dil- 

pofcd of in my will,” are fufHcient for this purpofe, Thefe words 
are at kaft as flrong as the words teilamentary eftate,” which in 
Smith V, t II. were holdca to apply to the realty^ 

though coupled with words peculiarly applicabk to perfonalty. 
In Hcgan v. yachfon^ it is true that the epithet “ real” was added to 
** efTeds.** But Lord Mansfield does not appear to have altogether 
relied' upon that circumllancei and be refers to the claiifes, in the 
bankrupt laws, where the word ** eSeds*V includes every thing 
which can be turned into money. And thereafona afligncd in the 
Houfe of Lords, when that cafe was carried there by a writ of 
error, feem to Ihew that the judgment of the;>Gourt of King's 
Bench did not proceed on the word ** real” being ufed. 

On this day the opinion of the Court was delivered by 

Lord Alvanley Cb. J. The queftion intended to be referved 
for the opinion of the Court was. Whether, according to the -true 
conftrtidion of the will, the teftator’s Deborah would take 

an eftate for life or an eftate in fee 1 On reading the cafe it oc- 
curred to the Court that there was a preliminary point to^ be de- 
cided before that queftion could arife, viz , Whether the fee Ample 
expedant on the eftate for life (if it fhould be fo confidered) vefted 
in Stephen Andsttva.^ ks heir of Ifaae Andrew the fon of the teftator, 
or whether the devifee of Deborah^ his After of the half blood, be en- 
titled to claim ? That point the Court deArcd to bear argued as 
well as the other, and it is trpon that point only that we lhall now 
give our opinion. The queftion is, therefore, ‘Whether, fuppoAng 
an eftate for life only to be giveh to the dau^terj the fon ever took 
fuch an eftate'that the reverAon in fee would defeend to his heir 
at law, or whether It would defeend to the heir at law of his fa- 
ther ? There if no rule better known in JVefimi^er Hall than 
** that a man that < claimeth' as heir in fee Ample to any man by 
defeent muft make hithfdf heir to him that was laft feifed of the 
adual freehold and inhedtante,” Cb. Utt. 15 . A, where Lord Coiet 
in commenting upon the maxim Jratris de Jkodo fimpliei 
facit fwarem ej^ Aer«jfe»jr, fays, " regulacrly he nmft make himfelf 
heir to him that was left aifltraffy kifed Or to the purchafcr.” It is 
neceffaty that this rule fhould 'be accurately under^od, fof there 
are fome eaibS in which the anceftor need not be adlually feifed. 
IF a man pUriidiare a reverAon only, he is never a^iftoatly feifed at 
all, and y et his heir would be entitled. ' In HaUIs dted iii 

7 the 
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the notes to Hargrave and Butler s Qo. Utt. 14. a. it is faid “ if J. 
purchafes a reverfion expedant on an eftate for life, and dies with- 
out iffiie, regularly his brother of the half blood fhall not be heir 
to him, becaufe, though when there is a mefue feifin he ought to 
make himfelf heir to him who is laft adually feil'ed ; yet, when 
there is not fuch a tnefne feifin, he ought to make himfelf heir to 
him in whom it firtt vefts by purchafe.” After referring to Hodg- 
kmfonnen. Whood^Cre.Car.iy^ wliere, upon a devife to Zl., the 
teftator’s fon by one venter, and the heirs male of his body, re- 
mainder to the heirs male of the body of tlie devifor, remainder to 
the devifor’s right heirs, it was holden, upon the death of B. 
w ithout ifluc, that 6'., the devifor’s fon by another venter fliould 
take as heir male of the devifor, becaufe it was quafi an eftate tail; 
IjOrd Ihlc fays, “ But it feems that the fee fhalhdefcend to him, 
iince it is a vtnd devife of the fee fiinple, and doth not veil by pur- 
chafe in the eldcft fon, hut by defeent.” The lame dodrine is laid 
down in yew/Zs cafe, Cro.Car. 15 1., where the PlaintilFhaving de- 
clared in debt on bond againft the Defendant, as brother and heir to 
y. S., and the Defendant having pleaded r/ewr per defeent from his 
brother, it appeared that the obligor died feifed, leaving iflue, and 
that upon fuch iffue dying without ’iTue, the lands defeended to the 
Defendant as heir to the fon of his brother, whereupon the Court 
cave judgment for the Defendant, for he had notliing as imme- 
diate heir to liis brother, but by defeent from the fon cf his bro- 
ther. But in the cafe of Kelkio v. Rvwdcn, Garth. 126. 3 Mod, 
^53., where A. being feifed in fee, bound hirnlclf and his heirs in 
a bond, and having two fons B. and limited the eftate to himfelf 
for life, remainder to B. his eideft fon in tad, reverfion to his own 
right heirs ; B. entered and died, leaving a fon D., who died with- 
otit iflue, upon whofe death the eftate tail bein^ extinfl, the re- 
verfion came into pofllfilon, and defeended in fee upon C., it 
was holden in debt on bond againft C\ as the heir of /Z.,that the 
declaration was proper, for though B. and D. had each of them 
fuch an intereft in the fee as that they might have fold, changed,' 
or forfeited it. yet they had not aaual feifin thereof in pofleffion, 
fo as to be either a.Tets in their hands^ or tb make z pojffto fratris 
to prevent a brother of the half blood from entering,, but they 
were feifed only of the eftate ♦ail, and the father bei'cig the perfon 
who was laft feifed of the fee, it ^^as fiifitclcnt to charge the De- 
fendant as l»cir to him. In that cafe jV.dgment was givert for the 

'voL. III. 


6:?9 

1804. 

Don 

V 

HuTTOIt. 



-650 

i8o4< 

Dob 

. iltVT<rOH. 


CASES ItJ HILARY TERM 

Plaintiff Uy three gudges »gaiftft jEyreJf.;‘ and they held that k k 
jK>t the rcvcrfion in fee, but the poffeffion, which makes the party 
.inheritable. .Both thefe cafes are 'noticed in my Brother iri 7 /w«w’s 
editioivof .in the note to v. MopUm^ vol. 2. p.'< 7 ’ 

Thefe, and ^many other cafes which 1 fliall forbear to mention, 
prove, that whereithere is an intermediate eftate there is noffeifin ; 
though, as l before obferved, if a man purchafe a reverfion ex- 
ijjedant upon a freehold, it will defeend to his heir, though it has 
never come into peff^on. 1 ^ould not have confumed fo much 
time on this part of the cafe if the do£trine had not been in fome 
degree impeached by the cafe of Smith v. Parker^ 2 BL 1230. In 
that cafe the Court of Common Picas held, that where an in- 
termediate tenant for life; with -remainder to his firft and other 
fons in tail being in poffeflion of his eftate for life, and having 
the reverfion in fee in himfelf, (fubjed to intermediate eftates 
for life, with contingent limitations to the .firft and other <lbris of 
each tenant for 4 ife in iail, entered into a bond, and died without 
iffue, the reverfion was affets in the heir to fatipfy the bond, 
when it vefted .in him in ppffeftion. My brother Wnlliams^ in his 
note to jeffre/m y. Morton^ takes notice that the authority of this 
■cafe was queftioned by Lord Tburlow in The Marchiaiiefs of 
^weedale v. ^be Bari of Covtntry^ i Bro. Cb, Caf 240., and that 
the opinion of Lord Hardwickcy as far as it is . to be colleded from 
the cafe of Cunningham, v. Moody ^ i Fez. 174., ieems alfo to con- 
tradid the opinion of the Court of Common Pleas. It is to he 
tobferved indeed that the cafe was very Shortly wgued, and that k 
does not appear to have recaiveU all that confideration from the 
Court which it deferved. Mr. Serjt. Adair merely dblerved, that 
ihough the remainder in fee vefted in>the obligor, yet being alter 
many intermediate remainders, and 'three of them eftates tail, it 
was too remote to 'be an adual feifin of the freehold and inheri- 
tance. I cannot help thinking, with d^esence to the very learned 
J^ges by whom the cafe was decided, that if the matter hadheen 
•move fully difeufted it would have been differently determined. 
Liord Ch. y Ik Grey feems 10 have 'thought that tlie only difficulty 
which could have arifeu would have turned upon the queftion of 
i]>riority,ifuppofing dll the fuccefiive tenants for life, having In theni 

the reverfion in fee, 10 have entered into bonds. This ierves to 

♦ 

(hew in how great hafte the matter was determined; for if the 
bond operated as a charge u^on die reverfion, it muft have baddie 

fame 
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lame 'effect in rdjpeA of priority tfi afly other incumbrance by the 
perfoB creating the<eiiaTge. Mr. Juftice Blackfianc^ though he 
agrees with the reft of 'the Court, takes the true diftindlion, fpr he 
fays' the nbiigor might have fold the reverhoa, and might therefore 
;havc incumbered it, though, ftrifliy fpeaking, his bond was no 
charge upon the reverlion, but only, upon the heir in refped of 
fuch reverfion defeending. The only queftion ought to have been, 
Whether the 'Defendant took the reverhon as heir of tlie obligor 
or not? The Court feem to have taken up the cafe in a wrong point 
ofwiew.; and Mr. Juftice N0ts alnioft apologifed for having rc- 
ferved the point. Fortified, therefore, hy the opinions of Lord 
llnrdwicke and* Lord "Thurlow^ and after reviewing the feveral 
cafes upon the fubjedl, I feel rayfelf compelled to deny the au- 
thority of that cafe. It appears to me that it cannot be fnpported 
without impeaching all the deciflons which eftablifli that the verting 
of a reverfion will not make fuch a pojfejfio fratr'u as to convey 
the eftate to the heir of the perfon in whom it veils. In Ctitining- 
ham V. MooJy^ where the limitation was to hulband and wife for 
their joint lives, remainder to the children of the marriage in tail, 
and for default of fuch ilTue, to the right heir of the hulband in 
fee; the hulband had one daughter of the marriage mentioned in 
the fettlement, and another daughter of a fecond marriage, and 
upon the death of the fipft daughter without iffue, The quellion 
was. Whether her filler of the half blood was entitled to the rever- 
fion in fee ? Lord Hardwicke held, that as the reverfion which 
defeended upon the eldeft lifter w'as never clothed with poftellion, 
it was governed by the rule ^ojfejjio firatrii^ cjUr. and would ddeend 
to <lie filler of the half blood j and he relied upon the cafe of JTe/- 
/oze V. Ro-wden, In l^dy TweedaU v. L»rd Cozxidryt Lord Thur- 
low, fpeaking of the cafe oi Smith v. Parker, fays, that the decifion 
in that cafe did not fo fatisfy hU mind as to have enabled him, 
had it been neceflary, to decide the quellion refpeaiog the rever- 
fion without referring to a G6urt of common law. We now 
come the point in this particular cafe. It was urged at the bif, 
that adovitting the doarine laid down in the cafes to which I have 
alluded, yet that in the prefent cafe, until the contingency hap- 
pened, the fee defeended on the heir at law of the tcftator, fo that 
the wife of fuch heir would have been dowable, or the hulband 
tenant by the curtefy, according to the* cafe of Bnekwertb v. Tbir^ 
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the one in print. Tl}e*etre b ceriainlf very .fike the prefcnt. It 
oecafio^ feme Bolfe M-^e ttriie rime it was derided j 

and the dc^Elrine thwe trill dowtr% iNery folly commented upon in 

idle notes to ufihrjvwve usA JSh/i^i €h. LiU.£ 6 L 241, «. Thereafoa* 

- .r. ^ 

over«OR thede«th of Mmy vndtr 2tt ififfiRAiOR btcwten tkeoii for {tiilfttr cile 
withoQt leAnQg iib^»|irM heir at law of the it was aa abloiato fee on which clw carfaQr 
Uftltor. 1 am to cootead that the cftate ia attached. Bat eftatet ciaaied with aa ei« 
this cafe taken by the wife was a da- prafs eoadition like the prtfent^ aeeer hw» 
feafible fee Ample, and that to introduce a came abfolate. This eAate was always de- 
tenancy by the curtefy, there mud be a |m feafiblcy and was defeated bj the death of 
fimpleorfeetailabroluteandiadefeafible. In the wife under the age of ti adthoat leaT* 
Pajne v. Sammst cited in the lad argnment jag idiie. 

1 Leo. i67. 6 se 4 //, 8 c. Judet/om^ thedif* IVilfom^ eetttri. Bxecatory liaiitadleat and 
tinOion is exprefaly madein all the reporters, devifes were not in ufe it the tiaw of tha 
and they all agree, thee had the condittoa dat. de she//; they wera not inteaded to 
been broken, (which was not the cafe there, alter any of the properties iaddent to eftatca 
becanfe the woman died within the time of md following known principles, 
performance, and fo the edate tail was rega- The edate by the curtefy is not necei^p 
gularly fpent), there could not have been a « pgrt of the wifc»s edate, for it map exU 
tenaQt by the curtefy. The cefe of ^e wife', eftete hu expire^, bat it ie 

V. Ftrntn, gM»d, 147. eftibliflies th. fame takea ott of the whole feefimp].. I. 1. JU. 
doarine.pnd fevertlcefei are patio the de* ^ Coart wa» e^^lly divided, 

eernination. The eafee decided on dower* jlig mfoo ghrao by fMh tket dower 

which to thi» parpofe are the fame at on the jjp 0m ^ ig, hafbaod’t eSate. 

cartefy. though they differ .a to the oeceffity j, .Thaw i. no cefe ia 

of aftual feifia, and in the cafe of iroft, coor ^ 

firm ihii doaripc. 1 Rel. tit. Dower dedfion went to efiablifli tha curtefy. 

ff.andi f're/. 377; To create tcpency by th. xhia it n limitation eond'itional. nnd not 
curtefy it >» aot barely fufficient thpt there mefely a condition, for the defeafeec hat 
fhall have been iffue capable of inheriting, no relation to the time of creeliiig the eftate* 
It is not fufficient in tha cafe of joint tenants, m {n |||^ cafe of a eoadition merely, the 
2,Ro.Ab.^o. LiV//r/r«s in his dcfiniiipn of bres<;h of which avoids all mefne incam- 
the curtefy fays, the idae mud be capable brances. In the report \n Leonard^ooo of 
of being fcifed •* of fuch edate as the wife the cafes put is this, J. Bp if he docs a par- 
hss.V Thofe words are material, and ex* tjlcttiir thing is to cake the adace from 
elude fuch an edate as this where there is a y. J* S, mirms, it is them faid, if 
condition annexed to the wife's edate only. B. do the particular thing required, 
Teaaacy by the curtefy continues la ihe yet the srtfe of J. 5 . Ihill be endowed, 
lame manner as before the dat. Bofore the ftnt. dt Jinit, wife tenant i. 

i /i{/f. 335. * Ca. 356. Sra. Ah. *96. tittt. tail hue IAm and die*, the eftate reveru to 
339. P*w.24l. Eftatei which iince the , the donor; vet the hulbani will be tenant 
ftit* At Amt have became eftatte tail were f by tim curtefy, and the eftete doei not be. 
hefero efteina wf fee fimpie conditional, come an abiblure fee by the birth of iffiie. 
By the birth of iff** thflr became abiblnce, Ctit pou a cafe of the wife having iffue and 
and that it the reafon that ae to the cartel being ntuinted afterward*, yet the hniband 
tlM W aib ^BCwence between eftntei in fee h tentmt by the curtefy. 
aid uU. fer by the circamfttttce Reply. Curtefy is derived ont of the 

eflentihl to thic curtefy, namely the birth of «rife*« eftate. becanfe by the birch of iffue 
iSlie. thm remmned at to thie pnrpoA no her eftete becomes abfolute, and it does not 
%i.in. *® properly 
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ing in that note is the reafoniti^ Oif the leatn^d edittvs' entirely, and 
as fuch I cite it. It is therMit^j’ is 

rities, that with itipeft to vh fee in its originid 

creation is only to continue td i ‘period, the'^ifii'is to bold 
her dower and the buiband his curtefy after the expiration of the 
period to which the fee charged with the dower or curtefy Is to 
continue ; but that where the fee is originally devifed in vrords ira- 
pohirig a fee hmple, or fee tail abfolute or uncoldittdnal, but by 
Ad>fequent words is made determinable upon fome particular 
event, there, if that particular event happens, the wife’s dower and 
the huiband’s curtefy ceafe with the eftale to which it is annexed. 
It is not neceffary for me to enter into an examination of the fe- 
veral cafes referred to in this note. The pbfervations there made 
are certainty worthy of attention ; but we do not feel ourfelves 


properly fohfift gftcr the exiindfon of 
tho wife'd eftdie* This eftate /war coodi* 
t;onal| aod never turned inio a fee iLniple* 
Ttc cafe put by Leon* cannot be ltW| for 
if it v/fre, »b,e wife of every mortgagee 
would be entitled to dpwer in tbe mortgage 

Lord IJansfidd. Tenancy by the curtefy 
cxifted before the ftat. de donh, and the de- ^ 
hnition of it if, that the wife muft be feifed 
of an eftaie of inheritance, which by ppffi- 
billty her ilTue by the hufband nity inherit, 
and there moll be liTue bhrn. Elates at 
that time were of two fort«, condiiional or 
abiolute, and curtefy applied to both 
cqualiy, 1 cannot agree with the argument, 
that on performance of the condition by 
birth of a child ihp edate became abfofnte v 
it was fo by n iubtiiiy in ooinm of perpe- 
tuity, and for the fpucial purpofe of aliena- 
tion but for ^0 other. It otberwife reverted 
to the donor on failurcLof the iiTue according 
to the criginal rcAridlion* Ac common law 
the only mo:ihcatLon of eHiies was by co'n- 
dition. The ftatute of ufei intvodiiced a 
greater latitude of qualihcaiioii, but there 
arofe a great dread of letting in perpetui- 
ties by means of the cxcenfive operation of 
tr.at ftatute, and in the time of Eiiz* and 
Jamts, many cifei were decided with a 
view to prevent that with this view 


it was allowed to bar contingent remain, 
ders before the perfon who was to take 
came into eje ; others were held to be coo 
remote in their creation'. The cafes pro. 
ceeded in that view too far, and eftates 
were too much loofened, and it became ne- 
ceflary to reftrain them again; and in the 
time of the troublea, eminent lawyeri who 
were then chamber counfelydevifed methods 
which on their return \o itVtfiminfiif Mali 
they put in praflicr, fuel) as interpofang 
truftcea to preferve contingent remainders, 
ft is not of long date that the rules now in 
oie have been eftabliihed. I remember the 
introduftiop of the rule which prefcribei the 
time in which executory devifes muft cake 
cfFedl to be aiifb or lives in being, and 21 
^eari afterWards. It is contended that this 
da a condiuonal limitation. It ia not fo, 
buv n contingent limiutioD, ill the Cafri 
tited go upon the diftinOion of their being 
conditions and not limitations. During 
the life df the wife (he continved feindd of 
a fee ftmple to which her iftbe might by 
^ poffibility inherit. I am of opinion» that 
the Defendant ia entitled to be tenant by 
the curtly. 

The reft of riie Cbdrt aflhititig, Jiidg* 
meat for the Defeaduii* 
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here bou^ to eater i^o the queftions.refpciflmg curtefy aad 
dower, Qcn? give aaj&jcf»iabn upon thfe cafe decided ip the King's 
fie// 4 ; 4 , frGip which we that the prefeut cafe is 
very diRingailhablei Here the leflbr .of the PlamtifF claims as 
heir to the fon of the teRator ; but of what eftate does he claim to 
be heir ? Does he claim to be heir of a fee firnple abfolute ? His 
title accrued at tlic time of the«death of his anceftor, that is the 
fon of the teRator. No fee firnple abfolute defceivded upon him 
as fuch their, but merely a reverfion expcftant on an eftate for life. 
Now where was the feifm of the fon ? It is faid that he had once 
a fee in him, and if fo, why did it not defeend to his heir? But 
it muft he admitted that the fon did not die adlually feifed of a fee 
firnple abfolute, but only of a reverfion cxpeflant op an eftate for 
life. As to the cafe of dower, I admit that the whole eftate de- 
feends upon the fon till aflignment of dower ; but when dower is 
ailigned, the fee at the death of the wife ihall defeend to the heir 
of the father, and not to the heir of the fon, for the moment that 
dower is aifigned it is the fame as if the wife had taken a life eftate 
at the death of her hufband, and the fou becomes only entitled to 
a reverfion in that third part, which- will not defeend to his fifter 
of the whole blood in preference to his brother of the half blood, 
for though he once had poflefllon of the wjiole fee firnple, his 
,adual feifin was defeated by the afidgnment of dower. This ap- 
pears from Co. a . } and in Co. Lift. 31.0., it is faid, that if 

there be gratid-fatherj father, and fon, and the grand-father be 
feifed of three acres in fee, and taketh wife and dieth, and the land 
defeendeth to the father and the ftither dieth, and the wife of the 
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grand'father is endowed of one acre ’and dieth, the wife of the fa- 
ther lhall be endowed only of the two acres refidue ; for the dower 
cf^the grand- mother is paramount the title of the wife of the father, 
pnd the feifin of the father which defeended to him (be it in law 
or aflual) is defeated, and the father had but a reverfion expedant 
on a freehold. The refult of this cafe I take to be, that the father 
was feifed in fee fubjed to the dower of the grand-mother, and 
was in the fame fituation as the fon of the teftator in this cafe until 
the contingency happened ; and it appears to me decifive of the 
prefent cafe. The cafe of Goodrigbt v. Searle^ 2 Wilf. 29. alio appears 
to me to be in poinf. In that cafe George Paynter devifed to his 
fon in fee, but if be happened to die befoi'e 21, leaving no ifllie, 
to the teftator’s mother Catherine Paynter in fee. The teftator 

died 
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CAS£$ in HILARY T£&M 

1750, George hk eidy 

^1$, In lyg^ j^otje, frii^ 

fon and heir of /Hatbenne^ SeA iGith 17549 bei^ 2|»and 
without iflhe. ' The lelTor of thn wip jBOufin tiui Mr to 

^orjge the fon i the wife of tins Defendafll WM fifter binr of 
Cotberine^ and couliu and h|m k& Geer^e on th<^ part of Cetberme, 
The queftion was^ Of what eftate the fon diad&Ued; 

whether of the bafe fee which deicended to him Iroat hia ftther, 
or of the po0ibility which defcended to him from his, jpiod- 
mother ? If of the former, hia heir ex parte paiema wdUld be en- 
titled j if of the latter, his heir on the part of his grand-mother. It 
waa contended, that upon the death of the teftatorthe fee defcended 
npon.the fon, hotwithllanding the conditional devife to lum ; that 
upon ^ death of Ca/j&eri»e her intereftalfo defcended upon him, 
and merged in lus greater eftate which he had by defcent from his 
fatho*, and that therefore his ex parte paterna was entitled. 
After the argument. Lord Ch. J. WtUet^ Mr. Juftice CUve^ 
and Mr. julHce Bircb intimated their opinions that the fee fimpte 
did not defcend to the fon upon the death of the teftator, but was 
only devifed to him upon condition ; and that as the condition 
upon which he was to take never happened, the heir of Catberine, 
to whom it was deyifed over in fee, was entitled, according to the 
rule adopted in GooeHgbt d. GumaU v. Wood^ Willes^ 211., that the 
heir of an executory devifee in fee Ihsdl take though the devifee 
die before the contingency happen. Mr. Juftice Batburjl^ how- 
ever entertaining fbme doubts, the cafe was argued again, and after 
the fecond argument it appears that the C!ourt were all agreed, 
and the Chief Juftice was ready to deliver their opinion in favour 
of the Defendant, though be deferred it in order to give an oppor- 
tui^y to compromiie tho matter. If, therdfore, we are to confii^er 
the exprellion of the Judges after die firft argument as the opinion 
of the Court, the cafe is an expr^ auftiority in point ; for there, 
although the eftate in fee defcended upon the fon until the contin- 
gency, it was holden not to be that fort of lee which would deftend 
to his heir ex parte paterna. The comment of Mr. Feame^ in his 
Treatife on Contingent Remainders and Executory Devifes, vol. 2. 
p. 449., appears to me to be very well warranted, and we cannot 
better exprefs our reafon why in the prefent cafe the eftate de- 
fcended to the Ofter of the half blood, and not to the unde of the 
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whole blood, than hy adopting his expreHion. “ This,” he fays, 
is agreeable to that rule of defcent which require^ that a perfon 
who claims a fee iimple by delcent from one who was the firft pur- 
chaler of the reverfion or remainder expectant on a freehold eftate, 
mud make himfelf heir to fuch purchafer at the time when that 
reverfion or remainder falls into poileliion. So here the interell 
of Catherine Paynter was future, (he had no feifin of the freehold ; 
and therefore the perfon claiming by defcent from her, muft, by 
analogy* to the above rule be heir at law to her when the eftate 
fell into polTefiion. And as to the queftion ftarted in that cafe, 
hethcr this executory intereft did not, by the defcent of it from 
Catherine Paynter at her deceafe upon George^ who was then her 
heir at law, become merged in the fee which he took by defcent 
from his father (the teftator), it vanifhes when w'e confider that 
the executory fee devifed to the mother could have no exiftence 
before the deceafe of the fon under age without ilTue ; for upon 
that event'only could it arife. Now how was it pofllble for it to 
merge before it had any exiftence 1 If it could be extinguilhed 
by merger it muft be by its union with a greater eftate, out of 
which it was to arife, and of which it might be confidered as parr, 
or at lead as an extradion. But how are two eftates to unite, or 
one to become blended, or confounded with, or abforbed in the 
other, when both are of* equal meafurc, vis. both fee fftnples; and 
of which the one cannot commence or partake of exiftence at all, 
but in an event which deftroys and annihilates the other ?” The 
rule is alfo well dated in Watkins' t La$v of De/cents^ chap. 3. f. 2. 
He firft obferves that, “ when a reverfion, or remainder expedant 
upon an eftate of freehold continues in a courfe of defcent, it 
continually devolves on the death of each particular heir to the 
perfon who can then make himfelf heir to the donor or purchafer, 
without any regard to the very heir of the precedent perfon who 
fucceeded to it by defcent 5 till when the particular eftate is deter- 
mined it ultimately vefts in poflefiion in him who at Inch deter- 
mination is the right heir of fuch donor, purchafer, or original 
remairider-man. For as there was no intermediate perfon adually 
feifed of fuch reverfion or remainder, no one could be the mean 
of turning its defcent and becoming a new flock or terminus ; but 
fuch ftock muft yet be in the donor, purchafer, or remainderman, 
And muft fo continue, if no alienati6n be made, till fuch eftate 
VoL. III. 8 F flrall 
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fluill become vefted in po&efKon.** He afterwards adds, ** So alfo 
with refpeft^o contingencies and executory devifes. Thus on a de- 
vife to G, in fee ; but if he happened to die under the age of 21 
years, paving no iflue’, then to P, in fee ; after the deceafe of the 
teftator P, died in the lifetime of G.^ who afterwards died under the 
age of 21, and without iflue; it was held, that the lands vefted in 
P*B, heir at law, upon the happening of the contingency, (v/2. on 
the death of G. under age, and without iflue,) but that the in- 
tereft, while it was contingent, did not fo attach in G. who awas 
heir at law to P. on her deceafe as to carry it on his death to his 
heir at law, who was not heir at law to P., but that it vefted in that 
perfon who was heir at law to P. (the firft purchafer) at the 
time of the firft contingency happening.” On the whole, we think 
that it appears clearly, notwithftanding the cafe of Buckworfh v. 
Thiriel/f that Stephen Andrew did not die feized of fuch an eftate 
in fee as would defeend upon his heir of the whole blood, but 
only of an eftate expedant upon the life eftate of his fifter. 'This 
being the cafe, it is not necelTary for us to give an opinion upon 
the fecond point. 

Judgment for the Defendant. 

Lord AlvanlIy Ch. J. afterwards noticed a miftake in the re- 
port of yenhins d. Harris v, Pritchard^ 2 Wilf, 45., which cafe is 
there faid to have been determined in favour of t^e Defendants, 
whereas all the reafoning Ihews that it muft have been determined 
in favour of the lefibrs of the Plainti^. 


[Mr. Juftice Chamhre was abfent during the whole of this term 
from indifpofition.] 


END OF HNLARY TERM. 
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AGREEMENT. 

Set Insurance, 12. 

Penalty. 

Pleading, 5. 

1. A. agreed to underlet his heufe to R. the 

latter paying for the furniture at an appraifo* 
ment i held that B. was excufed from the 
performance of the agreement, becaufe A. at 
the time he quitted the houfe, was in arrear 
for rent to his landlord. PartrUgi v. Stw- 
(rby, f. 42 Gto. 3. Pagt 172 

2. In affumpfit, the PlaintiiF on an agreement 
by the Defendant not to avail himfelf or 
take any undue advantage of a communica> 
tion made to him by the Plaintiff of an in« 
vention for which the Plaintiff intended to 
take out a patent, and affigned at a breach, 
that the Defendant fraudulently obtained a 
patent for the invention in his own name. 
Evidence that the Defendant fraudulently 
obtained a patent in his own name, which 
the Plaintiff afterwards agreed fhould re> 
main in the Defendant’s name upon certain 

„ L • 1. IT 1 terms, which terms the Defendant before 

debts in all the aa.o«s wherem they oftr ^„„„eneement of the adion had re- 

to become bail. Fitld v. / atnewfsg U nounced, iiififting upon the invention is bis 

42 Gt». 39 to maintain this breach, 

a. In an affidavit to hold to bail the addition ^ /)«*«,/«. ff. 44 G*** 3 - 630 

of “ manttfaaurer'* to the deponent’s name ALIEN, 

is fufficient. SmM v. Af> 44 Bankrupt, 3. 

<?r8.3. 35® Contract, I. 


abatement. 

Sm Pleading, 2, 3, ii. 

Trial, i. 

ACTION ON THE CASE. 

Sm Deceit, i. 

additions. 

Su Affidavit to hold to Bail, 2. 
Pleading, ii. 

y^DMINISTRATOR. 

See ExEciiTORs and Administrators. 

affidavit to hold to BAIL. 

See Bank. Act, i» *» 3* 

I. In juffifying bail by affidavit where the 
fame perlons are bail in more afiions than^ 
one, each affidavit ought to ftate that the 
bail are worth double the amount of the 
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AMENDMIJNT. 

Sei Common Recovery, i. 

1. The Court ol C. B. rcfufed to amend a 
Jiire faciai againit bail. Fulwocd v. Annh% 

//.43 G\f;. j. /V 3^* 

2. In an aftien on ihe ftatute of ufury for 

taking more than kgal intercft on a loan of 
money ‘‘ from the i^ih of April to the 14th 
of 'July 1802,” the Court will amend the 
vcrdidl by the Judge’s notes, if the Jury by 
miftiiking the date of an inftrument create a 
variance m ibeir fpecial finding, for which 
the evidence affords no foundation. Manner % 
(jui Um V. Pojlan^ H* 43 3 ’ 343 

3. If one of the deeds to had the ufes of a fine, 

viz* the Icafc, contain the word “ tithes,*’ 
but the other deed, viz* the rcicafe, omit 
that word, the Court will not amend the 
writ of entry by inferting the word tithes,” 
though the rekafe has the words, “ and alfo 
all houfes, ways, See. hertdicamcnls and ap- 
purtenances whaifocver, to the faid mef- 
fuages, lands, &c. belonging, or in any way 
appertaining.” Phillips v. Jones^ £. 43 
Men. 3. ' 362 

4. The Court will not give leave to amend 

the count in a writ of rigiit, unlcfs a fa- 
vourable cafe be made out by affidavit 
Dumjday v. Hir R, Hughes and John Bedford^ 
T. 43 Geo, 3. 453 

annuity. 

y;j. If the memorial of an annuity deed between 
A* B* and C. after deferibing the parties to 
the deed and the contents. Hate that it was 
executed by A* and C» in the prefence of E* 
and F.f it will be no objeflicn that B. aho 
executed it in the prefence of the fame par- 
ties. For it is fuffi*.icnt if the memoiial 
ftaic all the fubferibing witneffes wiibout 
fpccifying what fignatures they icrpeflively 
attefted. Orton v. Knight, £. 42 Geo. 3. 

253 

a. If the memorial only ftatc the time at which 
execution may be fued out by words of re- 
ference to the deed, it is fatal. ib, 

APPEARANCE. 

Sitf Partners, I. 

Practice, 5. 


ASSESSMENT. 

See Copyhold, 2. 

ASSIGNMENT. 

See Bankrupt, 8 . 

Insolvent, I. 

ASSIGNEES OF BANKRUPT. 
See Bankrupt, 7. 

Pleading, 8. 

ASSUMPSIT.^ 

See Agreement. 

Goods sold and delivered, i. 
Money had and received. 
Pleading, 5, 8. 

Salvage, i. 

Slave, i. 

A matter is not liable upon an implied af» 
fumpfit to pay for medical attendance on a 
fervant who has met with an accident in his 
fervicc. Wennall v. ^dney, M. 43 Geo. 3. 

ATTACHMENT. 

Costs, 4. 

Practice, 7. 

ATTORNEY. 

A common informer may recover penalties 
againll an attorney for not entering his 
certificate according to tht provifions of 
27 Gti. 3. i. 90. /. 26., though no power is 
exprcfsly given to him by that ftatute ; for 
the 25 Gio. 3. i. 80. which gives that power, 
and the 37 Gn, 3, r. 90 are in pari materia. 
Davit V. •Kdmottfon in error, E. 43 Geo, 3. 

381 

AVERAGE. 

See Insurance, 8. 

AUTHORITY. 

, Executors and Administrators. 

r 

AWARD. 

Set Practice, 14, 15, 16. 

B 

BAIL. 

Set AMENDMENT) I. 

Costs, 4. 
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LuNATlt, I. 

Practice, 6. 

5. If procctdings be commfncfd upon a re- 
cognizance of bail immediately upon the 
return of the ca. //., the Court tvill not 
them but upon payment of the cofts, 
though the principal be furrendered within 
the four days allowed by the pra6lice of the 
Court. Abhtu V, RawUy^ Hn 42 Geo. 3. 

. ’ 13 

'i. If a bail above be put in and joftified with- 
in four days from the ruling the (herifF to 
bring in the body, the Court will fet afidc 
z\\ proccedinL'S upon the bail-bond com- 
menced previous to«thetime of juftificaticn. 
JVr'ight V. IValhr^ M. 44 Gto. 3. 564 

BAIL BOND. 

Bail, 2. 

Practice, i i, 12, 13. 

B A N K A C T. 

l. An aflidavit to bold to bail made by the ad- 
miniftrators of aperfun who died before the 
pafiing of the Bank Adi, need not negative 
^ tender in Bank notes to their inteftatc. 
Percy V. Powell^ //• 42 Geo. 3. 6 

5^ Semb. That perfons fuing as adminiftrators 
need not in any cafe negative fuch tender to 
their inteftatc. ^ ib. 

*?* In an adlion by the affignees of a bankrupt, 
it is not fufficient for the bankrupt to nega- 
tive a tender in bank notes in the affidavit 
to hold to bail. Smith v. Barclayy M. 43 
c c. 3. ; ’ 219 

BANKER’S CHECK, 

Stamps, i. 

BANKRUPT. 

See Insolvent, i. 

Judgment,!. 

j. I'he Couit will not difeharge a defendant 
outofcultody on a common appearance, on 
the ground of a tommiffion of bankruptcy 
having been fued 0!:t againft him by the 
PlaintiiF as petitioning creditor, upon the 
fame debt as that on which the arreft is 
iounded. Percy v. Powell^ H, 42 Geo^ 3. 6 

Vox.. III. 


^2. Property in which a bankrupt has only a 
JTruft eftate, does not pafi* to his aillgr.cjs 
otider the aljignmcnt. There forc^the efliy 
que inf cannot bring any adion rifpcdirg^ 
fuch pr{»pL*rty in their names, but curhi t^> 
bring it in the name of tiie binkru^ t. 6'n- 
pettier v. Mitrtuiiy H. 42 u/tf. 3, Page 4 •^ 

3. A comrui/iion of bankrupt foun 'cd on the 

petition of a IhitiJJ) fubjedf rcfidcnt in 
Enfaid for a debt due to himfelf and his 
partners IL and C., alio iJritijh fubjcQs, 
but refident and carrying on trade in an 
enemy's country, cvriiiot be kjppoittd, 
M^ConniU V. HcSict y 42 Geo^ 3. 113 

4. A trader, fubferjuent to an act of baoic - 

ruptcy, being arr^Jifed and detained in pii- 
fon at the fuit of fevcral crtditois, fem for 
all his cred^to^*: but one, and paid their 
debts in full y but no other circumftance oc- 
curred from which it could be prefumed 
that they knew of bis bankruptcy or infol- 
vency. Held that fuch payments were not 
proteSed by the 19 Gic. 2. c. 32. Southey v. 
Butler^ M* 43 Geo. 3. 237 

5* A. and B. being partners in trade. A, /:om- 
mhted an afl of bankruptcy, a few days 
after which B. alfo committed an a£): ol 
bankruptay, and* between the two ndis oi 
bankruptcy a clerk of the boufe paid to 67 , 
a creditor of the houfe at his requeft 558/, 
and after both adls of bankruptcy 5/. mor*., 
The affignees, under a joint comniiffion 
againft y/. and B.y brought an adlion againfl 
C. to recover thefe Turns of money, and de- 
clared firft, for money had and rcccivtcT tc 
the ufe of A. and B. bef re they bi*cami 
bankriip'S; fvcondly, for money had and re- 
received to their own ufe. as affignees of A, 
and B, after the bankruptcy of A, and //. j 
and third, upon an arr: unt ftatcti 
as fuch affignees. Held t!.;u under [his decia- 
ration the affignees were (mly cntitle'd tc 
recover the 5/. paid after the brir.k.^up: y of 
both partners. Smith v. GocIJcrdy 
Geo. 3. 465 

6. Semb. That if they bad declared for money 
had and received to their ufe, as tiffignccs 

] " 8G "of 
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of i/., they might have recovered one moi- 
ety of the 55^/. paid between the two a 61 s 
of bankruptcy. 465 

7. If the aflignccs of an unccrtifica.cd bank- 

rupt in their own names execute a deed with 
other creditors, wheieby they, and all the 
creditors who may iign the faid deed, re- 
leafe the bai>kiupt from all adlions, fuits, 
claims, and demands againfl him or his 
eOate, and fuch deed bt not figiud by all 
the creditors of the bankrupt, the affiL>nces 
are not barred from claiming as adignees 
the benefit of a patent-right afterwards <»b 
tained |}y the bankrupt. lii£t v. ^uvetjen^ 
A/. 44Gr«. 3. 5^ 5 

8. A patent- right for the cxclufive cxcrcih of 

an invention obtained fr* m thr* Crown by 
an urccrtificatcd bankrupt, isafiedlcd by the 
previous aflignment of the commifTioners, 
and vefla in the afiignees. 1^. 

9. An afl of parliament empowe'ing fuch 
bankrupt patentee, his executors, admiui 
jirators, and afligr s, to afiign the right to a 
greater number of perfons than allowed by 
the letters patent, and declared to be a 
{)ublic a£h, does not enable either the bank- 
rupt or hifi afligns to make a better litie 
than they could befoie the a£I. ' ih. 

BARON AND FEME. 

1. 7 'he Court refufed to fet afide, upon fum- 

, mary applic tion, a judgment entered upon 

a warrant of attf nicy by a feme covert. 
Maclean v. Douglas^ E, 42 Geo, 3. 128 

2. If a feme covert be taken in execution 

under a warrant of attorney given by her 
as a feme foie, 'he Court will not difeharge 
her on a fummary appliration, IVilkim 
V. IVetUrill and CouUs^ M, 43 Geo, 3. 220 

BENEFICE. 

S,ee Insolvent, i. 

BILLS OF EXCHANGE and 
PROMISSORY NOTES. 

S/e Pleading, 7. 

Stamps 1. 

Variance, i. 

1. If a bil of exchange be made payable iw'o 
inon\h^ after datc« and \ o date be expieficd, 
the Couit w ill inund it to be payable tvyo 
3 


months after tWdayon which it was made. 
Hogue V. French^ T, 42. Geo. 3. Page 173 
2. //. depoiited a fum of money at the hank- 
ing houfe of B, in Patis^ for which B, gave 
him his note ** payable in Paris or at the 
choice of the bearer at the Union B^nk in 
Dovery or at my ufuai refidence in London 
according to the courfe of exchange upon 
Party after this note was given, the di- 
rect courfe of exchange between London and 
Path ceafed altogether, having been, pre- 
vious to its total ccirati(m, extremely low; 
the note was at a fubfequent period pre- 
fented for acceptance and payment at the 
refiJence of B. in London^ at which time 
there was a circuitous* courfe of exchange 
upon Paris by way of Hamburgh, Held 
that A, was entitled to recover upon the 
note according to fuch circuitous courfe 
of exchange upon Paris at the time when 
the note was prefented, Pollard v. Sir 
RoLeft Herries^ jW. 43 Geo 3. 335 

3 * if the holder of a bill of exchange, of \Vhich 
payment has been rcfulcd, inform the 
drawer of his inicntion to take fecurity 
from the accep or, and the drawer anfwci, 
that be may do as he likts, for that he (the 
drawer) is difchargtd for wai»t of notice, 
and it appear that due notice has been givtnv 
the holder may fuc the drawer, noiwith- 
ftanding that he has taktir fecui ty from ;he 
acceptor; for the drawer under fuch tir- 
cumitances mud be confidcrcd as having . 
afiented to the fecurity being taken. Clark 
V, Devlin^ E, 43 3. 363 

4* A bill indorfed in blank, and depofited by 
the holder with his bankers, became due 
on Saturday^ and was prefented for payment 
about two o^clock on that day. Payment 
being refufed, the bill was noted and again 
prefented between 9 and 10 in the evening 
by a notary. On Monday the bankers in- 
formed the holder that the bill was difiio- 
noured, who on Monday about noon gave 
notice ro the indorfer. The holder lived at 
Knightjbridgi^ and the indorfer in Tottenham^ 
Courts Road, Held that this notice was fu^- 
ficient to entitle the holder to lecover againlt 
the indorfer. Haynes v* Birks^ H. 44 Geo, 3. 

599 

BOND. 
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bonjI 

Pleading, 13. 

Resignation Bond, i« 

BRIDGES. 

Sec Certiorari, 

Whether the fame perfons who are 
bounii to repair a bridge are alio bound to 
widcf) it, if the txigencirs of the public 
f!u)u!d u quire ? Ihe h.habitonti 0/ ihc Couhty 

• of Cumberland v, 'I he King in Error, £. 43 
Geo. 3. 

BY-LAWS. 

A penalty of aOJ. having been impofed by 
of the bylaVs cf the Buithcrs’ Com- 
p4)y on ail peiions (tiling meat on a Sunday 
within their jurildidion, it Was declared by a 
fubiequent claulc, that if any offender (hould 
ibn*, refufe, or nei’lcd to pay the penalty, 
he {hould be liable to an adion of dert. 
Jrlelii that ii was not neceffary to piove a 
4)ft'vi(jus deinanci in order to maintain fuch 
ndtion, aI;hotigh averred in the declaration. 

1 he Butchen* CaiTipany v. Bullock^ E. 43 
Geo. 3. 434 

C 

CARRIER. 

Sec Stoppage«in Transitu, 1,2. 

Vendor aad Vendee, I, 

CERTIFICATE. 

See Attorn LV. 

t 

CERTIORARI. 

The I Anne.c.i^.fy has not taken away (rom 
the Crown the power of removing by err- 
tiorari an ind <9ment for not repairing a 
county bridge The Inhabiir^nii of ihe 
County of Cumberland v. The King in Error, 
E. 43 Geo. 3 . 35 ^ 

CH ARTERPART Y. 

See Contract, i, 2. 

COLLEGES. 

See Land Tax. 

COMMON INFORMER. 

See Attorney. 


COMMON RECOVERY. 

If the different vouchees in a recovery exe* 
cute and ^acknowledge feveral warrants of 
attorney, though the fame piece oi 

parchment,, the Court will not fuff’er the 
recovery to pafs. l/ennings v. Stfeet^ E. 43 
Geo. 3. Page 36 1 

CONSIGNOR AND CONSIGNEE. 

LiI:N, I, 2. 

Stoppage in Transitu. 

Vendor and Vendee, 1, 

CONTRACT. 

S// Agreement. 

Money had and received,!. 

Paving Money into Court, i. 
Seaman’s Wages, 4. 

I I. If a Btitijh merchant charter a Stvedijh fliip 
on a voyage to St. fur a cargo o( 

fruit, and the charterparty contain the ufual 
exception agairiff the refftaint of princes, 
and the ftip be prevented from reaching 
[ St. MichaePs within the fru't feafon by an 
embargo laid on Swediflo veffe)*- by the Briiljh 
government, Stvedijh owmr cannot, by 
proceeding on the voyage after the embargo 
is taken off, entitle himfflf to recover the 
fieight againff the B^itiJh merchant. Touting 
V. Hubbard^ M. 43 Geo. 3, 291 

2 . If A. enntradi with B. to fetch a cargo of 
corn from C. and on his arrival there find 
that the government has prohibited the ex- 
portation of corn, and therefore, after flay- 
ing out his demurrage da)S leturn in baU 
Idff, B. is notwithflanding liable to pay 
ficight ; but not demurrage, if he knows of 
the prohibition before he entered the port 
of C, though allowed demurrage by the 
contradL Blight v. Page. Sittings after 
Mich. T. 1801, C<r. Lord Kenyon^ 295. ir. 

COPYHOLD. 

I. If there be a cuflom within a manor for a 
lord to grant parcels of the walie by copy 
I of court roll, the premifes granted in the 
above mode are well deferibed as copyhold 
premtfes, though the date of the grant be 
modern. Lord Nertbwick v. Stahway% H. 43 
Geo. 3. 346 

2. If 



INDEIc TO THE PR I 

.2. If an aflcffocnt of a copyhold fine be en- 
tered in the court rolls as of lOO/. but that out 
of efpecial favour the lord remitted 40A ar^) 
thereby reduced it to 60/., and the lord fue 
for the fine, and the jury fipdini^ the annual 
Viiluc of the premifes 30A, give a verdict 
for 60/., the lord cannot retain the verduSt 
for the fum adiually due, but mufi m .kea 
new afl'efl’ment, the old aficlTment, notvi'iih- 
fianding the remitter, being in law an afiVif- 
nunt as of 100/. 346 

COSTS. 

SW Bail, i. 

J^AYiNG Money into Court, 3. 
Practice, 13. 20. 

1. Kjtdment in C. B. arid verdict for the 

riciioiiff, and cofts paid by the Dcfciidarst, 
w’lio broii^\ht an cj. clmcnt in K, />. for 
the fume picrnlfej. and reernered, bur uas 
iu)j pjiu I'lis ; :uul now a third 

n.cnt brmi.' con^utcnced here by the Piam- 
i IF in the tje^tment, the Court lia)cd 
pro(:ecdin.;S till payment of the cofts of tru* 
fecond cjeftmeiii in K, B, Du d. IPaikir 
V. S evotfjtij //. 42 Gco,'^. 22 

2. Plaintiff fuec! as adminiilrator upon a con- 
traft made v^ith his inicftate, and afligned 
by the Plaint iPr to */. S. for whofe benefit 
the a£lion was brought. It appearing that 
the contraft h^d been annulled with the 
privity both r f the PlaintilF and y. S., and 
that the former was indemnified by the lat- 
ter, and a verdict being found for the De- 
fendant, the Court made an order of the 
I^hiiiuifr to pay the cofts. Cmbcr y.Hard- 

1 15. 

3. if a rule of Court for the examination of 
^vitocfils by commifiion exprefs that the, 
dc% ofitioii of wiinciics at Hamburgh and Zr/- 
hnk are to be taken, and the commifTion is 
diredlcd to perfons at Hamburgh^ the ex- 
pcnces of bringing witnefiis from Lulc.k to 
Hamburgh ought to be allowed upon tax- 
ation. MuLer v. HariJImne^ M, 44 Geo. 3, 

5 S <5 

4. Time for putting in bail expired on the 

30th, Defendant on the 31ft moved to juf- 
tify, purfuant to a notice previoufly given. 
Held that the Plaintiff Was entitled to the 
cofts* of preparing to move for an attach- 
jnent. Jarrett y. GnafyyH. 603 


NCIP A L MATTERS. 

, , C O E N A N T. 

SreSLAVE, I. 

Covenant, by the aflignor of certain (hares in 
a patent right that he has good right, full 
power, and lawful authority to aftign and 
convey the faid fhares, and that he has not 
by ajiy means, direfliy or indiredily, foi- 
fciicd any right or autho ity be ever had 
over the fame. Held that ihc generality of 
the former words of the covenant was not 
rcftraineil by the latter. v, Sfevenpm^ 

^/. 446 *^ 7 . 3 . 565 

COUNTY COURT. 

See Vendor and Vendee, 2 . 

C U R T E S Y, 

An eftafe was dt-vifed to truftet'y and tlu’ir heirs 
lil! A.., a female infant, fnoulJ attiin‘2i or 
marry; and u[jon her attaining 21 or mar. 
rying, ro and her heirs ; and in cafe fhc 
(hould die under 21 without Icavirg ifluc, 
icmaind'-r over. A, m.irried a;;d had' a 
child, which child died, and thcti died 
under 2t* Held that her hufband was en- 
titled to be tenant by the curtefy. Buck^ 
uorth v, Thir belli Y. 25 Geo. 3. 652 «. 

CUSTOMARY TENEMENTS. - 

See Partition, i. 

I). 

DAMAGES, 

Penalty. 

DECEIT. 

In aif aTSion on the cafe for giving a faffe 
character to a tradesman, w htreby he w as 
induced to tiuft an infolvent perfon, the 
Couil held that fraud was neceftary to 
fupport the afiion, but fet afide a verdiif for 
the ^^^laintifF on payuient of cofts, though 
there were fame circumflanccs in the cafe 
fiom which fraud might be inferred, on tC 
fufpicion that the inquiry was made of the 
Defendant with a view to t^ntr^pbbn, and 
thereby obtain his guarantee for payment of 
the debt*coiitra( 5 lfd'by the infolvent. Tapp 
V. Luf E, 43 Gee, 3 . 367 

6 . DEFA-^ 
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Sti Slander. 

defeazance. 

£« Phactics, 19. 

demurrage. 

Set Contract, *. 

DEPOSIT. 

Set Money had and received, 2. 

i 

DESCENT. 

See Curtesy. 

y* Am devifed all bis lands to A. (his Ton 

by the fir ft venter) when he (hould come 

to the age of 21 years, hut ifhe fliould die 

before 21 years, and D. A, {the uftator’s 

daughter by the fecond venter) (hould be 

then living, be gave the fame to her when 

Ibe. fbould attain 21 years. Teftator died, 

and then f. A. died under age )nd without 

siTue. Held, that on the death of S* A, the 

inheritance vefied in D. A% hisTifter of the 
• 

half blood in preference to his uncle of the 
whole blood. Dat d. Andrew Sm //• 

44Gsfl.3. Pogi^^Z 

DESERTION. 

tee Seaman’s Waces^ 1,2. 

DEVISE, 

&ee CtJRTBsy. 

Descent, *1. 

j. If a teftator having executed a devUe of 
lands in the prefence of three witnefies to 
two perfons as joint tenants in fee, after* 
wards ftrike out the name of one of the dc^ 
vifees and there be no republication, the 
erafure will only operate as a revocation of 
the mW pf o tante^ Larkins v. Larkins^ H. 
j ^% Ge ( ui . j[6. 109. 

SL. A. devifed thus As to my real and per- 
fona) eftate, fubjedi to my debts and funeral 
<cxpences, 1 give and devife as follows, viz. 
my real eftate and all my perfonal eftate 
.unto J. M. and 0 . W. and their heirs on 
the following truftf, viz. to fhe intent (hat 
they dirpofe of my perfonal eftate in dif* 
charge of my debts, funeral expenoes, and 
•fuch legacies as I may diicdl, and as to my 
real eftates, fubjea to my debts« and fuch 
charges as I may make, I give and devife 
VoL. IIL 


the fame to R. P. for life. Held that under 
this devife the legal eftate in the realty 
in R. P, for his life, and J. Af. and 
0. fK took* no eftate therein. fCenrUk v. 
Lord IF, Beauclerci, T. 42 Geo. 3. Pe^e lyj' 

3. A. dtvifrd 10 his wife his houfc and goods, 
with all his lands, goods and chattels what- 
foever and wherefoever, for her life j and 
after her death to two younger Tons till 
c. ey fiiould attain the age of 15, for their 
education. lie then devifed his aforefaid 
houfe, goods., and chattels, equally to be 
divided between all his fons and daughters, 
fliAre and ftiare alike. Held that under the 
laft claufe of thq devife the lands did not 
pafs. Roe d. IVnlker v. IValker^ E. 43 Geo. 3. 

37S 

4. Devife to teftator’s firft Ton by hi$ wife got- 
ten or to be gotten, for life, renuinder to 
truftees to pireferve contingent remainders; 
remainder to tbefeveral heirs male of fuch 
firft fon lawfully ifl'uing, fo as the elder of 
fuch Tons and the heirs male of his body 
(bould always be preferred and take before 
the younger and the heirs male of his body ; 
remainder to the teftator^s fecond, third, 
fourth and all and every other fon and fons, 
for their feveral and rerpe£live lives ; re- 
mainder to truftees, and to preferve, fic. % 
remainder to tlie feveral heirs male of their 
feveral and refpeflive bbdies lawfully ifluing, 
fo as the elder of fuch Tons, and the heirs 
male of his body,fhould be always preferred 
and take before the younger of the fame 
rorvs,and the heirs male of his and their 
body and bodies ; remainder to the teftator*! 
firft and other daughters for their lives ; re- 
mainder to truftees, iAc . ; remainder to the 
feveral heirs of their feveral and refpedlive 
bodies lawfully iftuing, fo as the elder of 
tuch daughters, and the heirs male of her 
body, fhould always be preferred and cake 
before the younger of the fame daughters, 
and the heirs male of her and their body and 
bodies.. There were other claufcs in the 
will, by which, after giving an eftate for 
life to the firft taker, the teftator limited to 
truftees, iAc. $ remainder to the firft and 
other fons of fuch firft taker, and the beift 

8H of 
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I 

of their bodies, fo as ther elder of (uch Tons, ' 
and the heirs ot their bodies Ibauld alwayf ; 
be pieferred before the younger of the f^me 
f ns ^nd the heirs male their bodies. 
Held that the firil Ton of the teftator took 
an eftate tail. Peoli v. Poole,. H. 44. Gee.j. 

Pugt 6 20 

D I S T R I N G AS. 

■ > 

See Partners, i. 

E 

EAST INDIA COMPANY. 

Sirs Insurance, 2. 

1. The fales of the Eafi India Company being 

fubjed to a regulation that any buyer not 
making good the rtinainder of his purchafe 
money on or before the day limited for fuch 
payment Ihould forfeit the depofit, ** and 
Ihould be rendered incapable of buying 
again at any future fale until he (bould have 
given fatisfa^ion to the Court of Direc* 
tort held that the term fatisfadlion muft 
be confidered to mean pt^tiniary compen- 
fation for the non«performance of his agree- 
ment to pay on the appointed day, and that 
a buyer having made default on the day, 
but afterwards, within a future time given 
to him by the Eoft India Company, paid 
the remainder of the purchafe money with 
inteteft, might maintain on adlion againft 
.the Eaji fedtsi C<M»P*ny for refuGng to 
allow him to become a bidder at their fales, 
fuch fales being by 9 lO^. 3. r. 44. 
J, 69. declaied to be public and open Tales. 
Eagliton V. E^ India Company, H. 42 
Get. 3. SS 

2. ^eere. Whether fince the pafling of id 

Gee. 3. e. 26. which regulates the depoAts, 
forfeiturrs, and incapacities of bidders at 
the tea fales of the EaH India Company, 
the Baft ZedM Company can make or cn- 
fc|le any other regulations affeding thofe 
imn than fuch as the ad of parliament has 
enaded. it. 

EMBARGO. 

I 

Su Contract, i, a* 

, Insurance, iio 
Seaman’s Wages, 4- 


NCIPAL MATTERS. 

EMB«4ZZLEMENT. 

£ei Indictment, i, a. 

EVIDENCE, 

Sei Agreement, 2. 

Bve-Laws, 1. 

Insurance, 13, 14. 

Paying Money into Court, a. 

Pleading, 4. 

Variance i. 

la In trover for the certificate of a (hip’s re* 
giflry, the certificate may be proved by the 
produ£)ion of the regiftry from which it was 
copied, though no notice has been given to 
produce the certificate itfelf. Buchtr v. 
Jarratt^ E* 42 Gm. J, Page 143 

2. The prifon books of the Fleet and King^s 

Bench prifons, though admiflible evidence 
to prove the period of the commitment and 
difeharge of a prifoner, arc not admiflible 
to prove the caufe of his commitment. 
Sale V. Thomas^ T. 42 GeOa 3. 188 

3. In an a£ltion»for an efcape out of execution 

the der iaration alleged tha^ the prifoner was, 
by habeac corpus ^ brought before a judge of 
K. Bo and by him committed to the cufiody 
of the marfbal, as by the faid writ of habeas 
corpus f and the faid conimiimept thereon 
now remaining in the faid Court more fully^^ 
appears.” Held that evidence of a com* 
mitment by a Judge of Ka B, but not filed of 
record, would not fupport the adion. Tur* 
ner v. EyUs^ 7 . 43 Geo, 3. 456 

4. Held alfo that the above allegation (even if 

neceflaryj muft be proved as laid ib. 

^ e 

EVICTION, 

See Money had and received, i. 

ESCAPE, 

See Evidence, 3,4. 

EXCHANGE, 

See Bills or Exchange and Promissory 
-Notes, 1. 

EXECUTORS and ADMINIS- 
TRATORS, 

See Bank Act, i, a. 

Costs, %. 

Pleading, 1. 

The 
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The autbority of an adanlniftrator appoinied 
according to the provifiont of 38 Gh. 3? 
r. 87. during the abfence of an executor 
from this country, does not become adually 
void upon the death of fuch executor^ but 
only voidable. Taynton v. Hannay^ H. 

42 Gee, 3. Page 26 

EXECUTION,' 
Partners, 2, 3. 

Trespass, i, 2. 

Where the Defendant fuiFers judgment by 
dtfauli in. an a^ion of debt on itinple con* 
ttad, tbe Plaintiff is not.entjtled. |p lev:y the 
expenersof the. execution } jiotwithfianding 
thofe txpences, 'together with, the, debt and 
cofts of the a^ion, do not exceed the (um 
confelTed upon record, 7 i$nUt» v. Mtrrt~ 
eltw, £. 43 Gei. 3. 362 

F. 

FACTOR, 

&r Lien, 3. * 

FALSE CHARACTER, 

Sft Deceit. 

Slander, 2. 

FELONY, 

See Indictment, 1,2.. 

Post-Office, 1,2. 

FEME COVERT, 

See Baron and Feme. 

• 

FINE, 

Amendment, 3. 

If under a dedimus potefintem to take life ac- 
knowledgment of nine peifons to a line, 
the commiffioners take the acknowledgment 
of fix on one piece of parchment, and of 
three on another, the Court will not allow 
the fine to pafs. Balcb v. E 

43 Gee. 3. 3^b 

FINES, 

See Copyhold, 2. 

FRAUD, 

^re Deceit, i. 


FRAUDS. STATUTE op. 

Set Statute of Frauds. 

FREIGHT, 

See Contract, i, 2. 

Insurance, 11. 

GOODS SOLD AMD DELIVERED, 

See Venror and Venorb, 2. 

1. I> goods be bought to be paid for by a bill 
at two months, and the vendor accordingly 
draw upon the vendee for the value, who 
refufes to tccept, /emb. that the vendee can- 
not be filed in an .adion for goods fold and 
delivered, but upon the fpecial contraA* 
only. Dktten V. SeUmenfin, M. 44 Gee.'%. 

Peige 582 

2 . But certainly be cannot be fued in that 

form of adion till after the expiration of 
the two months, ib, 

GRANT, 

See Copyhold, i. 

H. 

HABEAS CORPUS, 
S/sEvIdbnce, 3. 

Lunatic, i. 

I. 

ILLEGAL TRADE. 

See Bankrupt, 3. 

Insurance, i, 2. 15. 

Licence, i. 

INDICTMENT, 

See Certiorari, i. 

1. In an indidiment on the 39 (?m. 3.^. 85. 

againft a fervant for embezzling money re- 
ceived on his mafter’s account, it is not fuf- 
ficient to follow the words of the ftatute, 
but there mud be a pofitive allegation that 
the money was the property of the mafter 
as in the cafe of larceny. The King v. 
M'Greger^ H, 4 * 6 ee. 3 . 106 

2. If a fervant receive money for his mader in 
the* county of and being called upon to 

account 
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account for it in the county of B , (here 
^eny the receipt of it* he may be iadided 
I for the embezzlement in the latter county. 
Xex V. 7 ^ylor^ Old Batlty Sel&ons after M. 

44 G/e. 3. S96 

INSOLVENT, 

S#/ Judgment, 1. 

Lord’s Act. 

1 . The profits of an ecclenaftical bcneficedoiiot 
pafs to the afligrfees under an infolvem 
thou^ included in the fchedulebf the infbU 
vent, y/riwrif/r v.Cw/ear, 43 3. 3*21 

1, An info! vent difchaTg6d''Vhidcr the 43 Ge^.3. 

* i. 70a cannot be holden to hail on a bill 
drawn and indorMover by him previous to 
the lA of March 1803, though not due till 
after* ^t* period, ^ hat^a V. E . 

43 3 - 394 

INSURANCE, 

£// Licence, i.. 

Paying Money into Court, 2.. 
Pleading, 4. 

I. Infurance on goods .op board a Spanijh (hip 
from hajjau to Cawpeachy to continue on 
the goods till difeharged .and fafely land- 
ed. The (bSp having a licence frpm. the 
Brlii/h Governor at NaJJfau failed from 
ptachy^ and having arrived off that port, 
made fignals for launches to come out, into 
which (he goods wer^ put for the purpofe of 
being run alhore. In this fituation the 
goods were feized by tz*o Spamjb govern- 
inent btigs, it being contrary (o the Spawfl) 
Laws to import Britijb goods into the 
SpavjJh main. It Teems that the goods were 
proce£icd by the policy while on board the 
launches, fuch being the ufual method of 
carrying on that trade. MatMi v. Patis^ 
//. 42 GVs. 3. 23 

2 * A foreigner cannot recover back the pre- 
muim paid by him upon a policy of infur- 
ance if the voyage be in contravention of 
the Hritijh lav^* Therefore where a policy 
was effedied upon a Danijh fhip at and from 
Bengal (in which there are Dximjh fettle- 
snenrs) to Copenhagen ^ and the (hip loaded 
at Cakuiia contrary to the laC^rr. a. r. iS. 
/ the Court held the inured wtfs not 


entitled to recxMrdr JbKk the picmtunit even 
thbugh it appeared that the pradlice of load- 
iqg foseigo Aiips at Cahutta bad prevailed 
for a iengeb of time, and had been autho- 
fifed by ad 6f parliament foon after the 
(hipmenrin queflion. Mnrck r. AheL H» 
4tGm. 3. P^g*iS 

3. The commiffioners appointed by the King 
under the 35 Gee. 3. q. 80. for the care, 
Lie and management of fuch Ihips and car^ 
goes belonging to the fubjedts df'the United 
States as (boUld be brought into the ports of 
this kingdom were held to hive an infur- 

' abUe incereft in Dieteh Ships ori their pif- 
fage to this oouhtryi biviitg* been taken by 
a captain of a Sritijb mao of war, under in- 

* ttrudioas from the admiralty to take alKbi^.s 

-* and cargoea belonging to the fubjeds of the 
United States^ and to bring themintothe ports 
of (his kingdom to be detained provilionally* 
Lucena v. Craufurd^ H. 42 Geo, 3. 75 

4. Held alfo that they might recover for a* 

lofs ij^on fuch ibipi by perils of the fe«, 
though the lofs did not happen until after a 
proclamation had ifilied for general repri* 
fals agaihft the Duteh^ ih» 

5. An infurance eflFeded in Great Britain on 
a French (hip previous to the commence- 
ment of hollilities between Great Britain 
and France^ does not cover a lofs by Britijb 
capture. Furiade V. Rodgers^ T, 42 Geo, 3. 

191 

6. Policy of Infurance on a (hip warranted 
American^ To negative this warranty a 

^ fcntence of condemnation of a French court 
at St„ Domingo was given in evidence, which 
began thus : Condemnation of the Lnglifls 
(hip Mount Vernon, Extraded from the 
books of the office of the Provifional Tri- 
bunal refpeding prizes eftabli(hed at St, 
Domingo t We, F, P. judges,** {fTr.; and af- 
ter Sating the circumSances of papers hav- 
ing infen thrown overboard, the captain and 
(iipercargo having abandoned the Slip, the 
captain being a Portuguefe^ without a certi- 
ficate of his naturalization, and the United 

- States^ in their laS treaty with England^ hav- 
ing fuffered to be added to the articles which 
bad before been confidcred as contraband 

of 
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of war, flaveit tf c* motives 

eo condemn the ftid con<teiniied \be^ 
fame as propetty belonging' to the ^apftcn*. 
Held. that this fenteoee watooncliifiye evi- 
dence that the Ibip was not J/mtrkan. Bar^ 
ingv, ChgettiT. ^iGeo^ j. Pagttoi 

7 « Wbethcrv if a (hip be warranted 

Amrican^ the aflured does thereby under* 
take that ihe (ball be owned and navigated 
according to all the regulations of the Arm* 
ricah navigation act ? ' ihr, 

S. A partiaMpfs on a policy on goods by rea- 
fon o£ Tea damage is to be calculated by af- 
certaining the difference between the re- 
Xpedive gFofs proceeds of the fame goods 
when found and when damagcdii and not the 
net proceeds. Hurry v. Tht Royal Exchange 
AJfurcmci Cmpany^ M. 43 Geo. g; 308 

9. If a cargo of a periQiable nature be infured 
from A. to B., with ihe ufual memoran* 
dum, and in the coarfe of the voyage in- 
formtFion be received by the mafler that the 
fort of £• is (hut againft the (l)ips of his 
nation, in confcquencc -of which the com- 
mander oC the convoy orders the (hip to 
proceed to another port, and the cargo be 
fold there by orders of the Vice- Admiralty 
Court for a very fmall fum of moneys the 
aflTured cannot abandon ns for a total lofs. 
It feems that if the voyage be loft in con* 
fequence of tjie port oP deftination being 
<hut up againft the fliip infurcd, the aflured 
cannot declare upon this as a lofs within the 
policy. Hadkinfen v. Robinfin^ E. 43 G^o. 3. 

383 * 

10» Policy cn fruit from Cadiz to London-, 
with the ufual menoraiidum. In the c^urlc 
of the voyage the fruit ,w»s fo inuch t|a- 
maged by fea water that it became rotten 
and dunk; and on the Ih ip’s arrival at an 


NCIPAL M ATT ERS. 

1 1, d, baviog eftSed nne poli^^on Slip tad 

mother on freight, end ^ (hip having beea 
detained by embargo \a be abaa« 

dooed the uip to the underwritifa on fhip,. 
«mi the freight to the underwriters on 
freight, at the (aoie time receiving an au- 
thority from the underwriters on the (hip to 
ad for thein, and endeavour to recover it. 
The (hip having afterwards brought home 
the cargo which was on board at the time 
of the detention and earned freight accord- 
ingly, which A. received ; held, that in an 
adion by the underwriters on freight againft 
A- they were<entitled to the freight fo receiv- 
ed by lufiio LeathamVz Terry^ T* 43 Geo, 

Pag* 4^9 

12. ' Policy of infurance on board the Cathe^ 

ring, zn American After the policy 

was efTeefteJ doubts having arifen, whether 

* the policy contained a warranty, the under- 
writers figned an agreement, that in cafe of 
capture or feizure, the aflured, before they 
claimed for a lofs, muft produce proofs of 
the (hip being Ameucan botton^, and by 
bills of lading (hew that ihe cargo had been 
Oiipped on account and nik of An* Bfi upon 
which they would fettle by granting bills at 
four months for the amount of (heir fub* 
feriptions, in full dependance lhax the in« 
fured would uje their beft endeavours to re- 
cover the property as for account of the 
* (bippers. Held, that on proof being produced '' 

' that ths fhip was American bottom, and 
the cargo fl'icwn by bills cf ladipg to have 
been ftiipped cn account and rifle of /f. 
the aifured v/ere er.tiikd to recover, cn a 
lofs by rapture, noiwirhftanding the pro- 
duiftion by the underwriicrs of any 
fentcncc (f condemnation to falfify the 
warran’y. Lothis*n y. Hinder Jon 


sintcrtnediaie port, into which (he was j 
driyen, the government of the place pro- I 


bibited the landing of the TWcfhip ; 

alfo being too much damaged to proceed bn 
the voyage, was fold, and the cargo nccel- 
farily thrown overboard. Held that the 
aflured were entitled to recover for a total I 
lofs. DjJon V. i?wvr*5//j T% 3.^ 


474 


VoLvlit' 


. ^ -v ^59 

13. A fertenre condemnation in a French 
^ Court of Admiralry is admiflible evidence 
in an action here between the' afluVeJ and 
underwriters of a policy of infurance con- 
taining a warranty of neutrality* 
f4. It feems that the fentence of a foreign 
Cou^t of Admiralty, condemning a (hip 
warranted neutral, tn which the conrider- 
8 1 ' ition 
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Aiiioii kt^ng to the judgment {troeeedt on 
the want of u document not requited by 
the law of naiiona, but which edgudgea 
** lawful prizeman the gooda and efedi 
which compofe the cargo of'^ the (aid Atp* 
fince the whole, owing to the captain not 
bring provided with proper and regular dif* 
patchei and paperi, is to be deemed the 
property of the enemiea of the Re> 

public,” ia conclufive evidence againft the 
warranty of neutrality. Lttbian v. Hminm 
yen, r. AlGtt. 3 . P«dr499 

15. If a Svutdijb (hip be infured at and 'from 
her loading port in the Bqfi InUts to Gtt- 
ttnburght and part of the cargo be laden in a 
Britijb port in the Eaft InditSt the infured 
cannot recover, the voyage being in con* 
travention of the navigation laws. Cbal- 
nurs V. BtUt H. 44Gra. 3 . -604 

ISSUE, 

Su PlBADING, 10. 

J- 

JOINDER Of ACTIONS, 

SmPlbading, I. 

JOINT ACTIONS, 

St$ PLBADINC, 8. 

JUDGM ENT, 
SmPxbadino, II. 13. 

Prac icz, ao, ai. 

The Defendant having given a warrant of 
attorney to confefa judgment, took the be- 
nefit of an iniblvent ad, then became bank* 
rupt, and obuined hit certificate; after 
which thePlaintifi^ entered up a general judg* 
ment, and fued out a general execution. 
Held regular, no dividend apppearing to 
have been made. Edmtnfw v. ¥ttriur% T. 
426**. g. i8j 

L. 

LACHES, 
SwPtACTicB, aa. 


, L/^NDvTAX. 

1. BuildiflgB of iOoUege w one of theUidver* 
fitiei taken Into and made part of. the COL 

, lege betareen the pafling of the firft land-tax 

'ad and the Od whieh made that tax per- 
petual, are exemptdd frdm the land-tax. All 
S$Kft Cititgtv, 44C. 3. Pigt &33 

2. But where a college, foon after the paAng 

of the fiifl land-tax ad, purchafed laadi of 
a parifii under a privafd ad of parliameqt, 
which provided that the college (hould pay 
all taxes which the premilet then were, or 
(hould thereafter be fubjed (b, it was held 
that the lands purchafed were not exempted 
from the land-tax. id. 

(» 

LARCENY, 

St! Indictment, i. 

PosT*OrFicx, I. 

LEASE, 

If a leafe be granted for 7, 14, or aa years, 
the leffee only has the option at which of 'Jie 
above periods the leafe 4hatl determine. 
Dtum v. Spttrritr, E, 43 Gu. 3. 44Z 

LETTERS, 

S«$ PosT-OfficE, I, a. 

LIBEL, 

8 u SXAMDBX. 

LICENCE, 

Sh IwSVRANCt, I.' 

<if a licence be obtained from the Briti/b go* 
vernroent by A. to import from an enemy’is 
country in fix (hips fucb'gooda aa (hould be 
fpccified in bis bills of lading, and goods be 
imported on board onu of the fix (hips on 
account of d. C- and X>. to wbom(everal , 
bills of ladkig are fent for tbeir refpedive 
goods, and one general bili of fading for the 
whole cargo be fent to A,t the whole cargo 
will be proteded. Difiit v. Airvy, U, 4a 

$ 

LIEdf, 

S10 StOnAQt IK TmAMlITO. 

I, A, cS Nitot^, (hipped goods Xfsidbp 
toorderwf B.a before thdr •rthul S, wrote 

to 
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to fay tiptt be wm in fauin| eifeomftaiictit 
««d wmM i»ef «Ndy fof tbe goods on their 
•ffival, To^is rctHracd a geoecal an- 
fwer without making any mentioh of tfa; 
goods, hut imopediatcly left Nnmm/ltf for 
XsM^a, and* on hu ariieal applied at the 
wharf pf Cl, where the goods had ih the 
mean time arrived (and where goods fhipped 
for B. ufually were ianded and kept till Tent 
for by him,) tendering the freight and 
charges paid for Che goods, and requiring a 
delivery of them, which was refufed, unleft 
upon pigment of a general balance due 
from B. to C. for wharfage. Held that the 
contraA as between jf. and B. having been 
refcinded previous to the arrival of the 
goods, C. had no right to retain againft 
A, for a general balance 9 ue to him 
from B, Rtchardfin v. Grf$, £. 42 Gtt, 3 

• Page 1 19 

2. Sem\Uf that the goods weie no longer in 

Jraufitu when arrived at the wharf of C , 
where the godds of A, where ufually landed 
and kept. rd. 

3. A.% a faSor, having fold goods of B. in his 

own name to C, the latter, without paying 
for thefe goods. Tent another parcel of goods 
to A. to fell fbr him, never having em> 
ployed A, at a fadhor before. C then be* 
came bankrupt, smd bft alBgtocci claimed 
the gooda lent by him to A,^ and which 
■flill remained unfold, tendering the charges 
"Upon tbofe gooda. A. refufed to deliver 
•them u^, claimiDg a lien upon them 
•the price of the former gooda fold by him 
to C, there being a balance then due from 
( 0 . to himfelf. Held that the sffignees*«we 
entitled to recover. Mwfd/M v. iiAtbtviu 
y. 43 O’er. 3. 485 

LORDS* ACT. 

«. If I note for payment of the allowance to 
SI prtfoner under the Lords* AA he dsted on 
• Snndnf and delivered on a Mt nAt f t and 
contain a generalipromife to pay the allow* 
anee weekly* the prifoiier is entitled to be 
difebarfed. Caij^ewtaa ». ft|f 4 s 4 * 
dSkwj. 


NCIPAL MATTERS. 

a. Whether fuch a noteeught not to con- 
tain an exprefs pronrifo to pay the allow- 
ence on a AfosAiy, although it lye dated on 
that day of tb» week, Pngt 184 

LUN ATia 

A lunatic may be brought up by bafoei etrfn* 
from St. Lukit boTpual to be furrcndered 
in difcbarge of bit bail. PiUtp u. Stnttn, M, 

44Cr«.3. Sjo 

M. 

MANOR* 
jf/r Cor r HOLD* I. 

Partition, i. 

MANUMISSION, 

Ztt Slavs, i. 

MASTERS AND SERVANT, 
Sit AstVWtlTf I. 

Slander, a. 

MASTERS IN CHANCERY* 

SSwRAf'i* 1. 

MEMORIAL* 

Sm Annuity, t* 

MONEY HAD AND RECEIVED* 
Sa Bankrupt, 4. 

I. A, by his will devifod to B, C> D. and E. 
•two parcels of land upon truft to fell and 
divide the money among bis brother’s and 
fifier’e children. R. C. D, and £.* the latter 
being one of 34 perfona entitled under the 
will to a (bare of the money* were pro- 
ceeding to fell, when it was agreed by the 
three 6rft tritfteet and the aj other perfona 
entitled to the money, that E, fbould be- 
come the purchafer of the two parcels of 
land, paying 300/. for one and 700). for the 
mher. A conveyance was accordingly pre- 
pared and executed by S, and C, only* upon 
wbiclr E. took pofleffion of the lands and 
^ paid* the purchaftHn on ey* which was di- 
vided among the foveral perfona entitled 
7f under 
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•under the will. being efterMrdsnvided 
from che fmaller parcel in coolcquefice of a 
defcA in title derived under the will, 
brought an adlion for money had and re- 
cetvid againft one of the 93 perfona to re- 
cover the (bare of the 300A received by 
him, at th<e fame time refufing to give op 
the parcel of land for which yoof. had been 
paid. Held that he was entitled to recover. 

V. Johnfin^ E. 42 (?re. 3. i6n 

i. A, having fold certain leafehold preftnifes to 
A.^alTigned them by indenture, containing a 
provifo that B. (hould not aOign over until 
the whole of the purcbafe* money (hould have 
been paid, and and C. covenanted for 
themfelves, their executors, admiiiiftrstora, 
and aibgns, for the payment of the money. 
The preMfba having been taken in execu- 
tion for a debt of 4 |o had not paid the 
purchafe tmoney, were fold by the Iberifi to 
-^htf 'pa3d down a depofit, and agreed 
to complete the purchafe .n having a 
title. Held that the m>n*payventnf tbeptir* 
cbafe«aioney by B. wm a fufficient objec* 
4k)B td the title, and that 2). might roco^ 
back hit depofit in an aSion for moUayVad 
and received. EUutt lu Edward*^ T. 42 
Gm. 3. * ’ 181 

3. A bill being preftnted by thh indorfec to the 
dtawpe for acceptance, the latter on accept- 
idg it laid, that he capedcd a ieetittance 
, from the drawer in a feitr da} a,' >hd that as 
be had a bill oi the drawei* in htb hands vsIHctr 
would be paid, he would take all ri/ks. Hdfd 
that this converfation, together with tbo bill 
accepted by the drapvee, did not amount to 
fufficient evidence to ertthle the indorfee to 
recover againft the drawee the amount oi 
the blit accepted on a count for money bad 
and receixed. Wbitwtil v. Bmnettf M. 
44 G«r. 3 . 559 

NAVIGATION ACTS, 

Sh htaoRANCi, 2, 15. 

NOTICI, 

&lFftACTlCB, U 


A iwiIceofauSlin 

<^. a. V. 44 ^ f> ^oddiihi ilK«Vlsh.'<MaM 
ef the Plpi^t^i atwriKjr* 'iitl thhiNMdt, 
** of M dkVtfiUte dh. j^iCe 

of bb abode, h^d foficiyi^ Ofhnt 
M, 44 G«s. Et£* sKi 

o 

OFFICER,** 

Sf* NoTICS of ApTlOM, 

Tucsfaw, 4, 4. 


P 

PACKER, 

18 m Stoppage in Transito, 3, 4. 

I 

PARTICULARS, Rill, of, 

*Sm Practice, 17 , 

partition. 

Tb. tpuftonary tcaemetita in the north of 
Engiandi ivhiob are> parceb of the relpec* 
jtiv«inanM:s martwAtbey are fitnatetuid 
defehndibie pma^ Inbrfbr* to btiti hy the 
’ hemiilia^ xlghi eaUed ttMak right, and bi^d 
by the lord- Rtcordwg to the eulhini, are not 
yrithiixhie 413*1)16 of partiban. Bmtilv. 

\ '* 4 ^ Gm* 3 * 37'8 

f 

PA.RTNiRS, 

&tt fiiKumiui, 6 . 

I. If ihrM patttwt* -{(rto mfide 

.broad, and one in Eng(atid,) 'bb iiifd fo^ a 
psrtnrrflnp debt, and the partner refident in 
England apjSear fo the 4 £KiM, Vut'refufe to 
appear for ihe^partner* refideoc aheoMd,! the 
iQsetiVmoder a difinagaa agMoft^b. imo 
patimrt may takepartoerftipaftefVitlbo.gh 
paid hrt by the |pMtiMt|rt6deot jn B^bmd 
’ ^ondrio vhoti) ib«|iartflmV>4b'VW I*g«lly 
ifldbbrtffl .ltd ib« Cpwt 
,|iiin agaioft fiieh diftmft. EMp 4|lti|. 
im lad otirtri, M. 43 Gm, 3. ,54 
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3 > If ajF. f», idiie againft onli^f firreral part* 
ners, the Court -will not, at the requift ’ 
of the partner ihip creditora, give the 
iheriff time to return the writ until an ac- 
count can be taken of the .feveral claims 
upon the partnerlhip property. 

V. PifitTy M, 4.3 Gtt. 3. P»gi a88 

3. A fi./a. having ilTued againft the efteSis of 
the Defendant, who was jointly concerned 
tip a manufadory with 25 other perfons, to 
whom he was indebted to a greater amount 
than hie whole (bare, and the flteriff having 
feized the whole of the partnerlhip property, 
'the Court refufed to refer it to the protho* 
notary to inquire what was the Defendant’s 
intercft in the efte£ls feized. Chtpman v. 
Kaopty M. .4 3 Gie. 3. 289 

PATENT. 

Sti Agreement, 2. 

Bankrupt, 8, 9. 

PAVING RATE. 

^rrRATE, I. 

PAYING MONEY INTO COURT. 

. 1. In an action for breach of a contra£l to 
deliver goods at a certain price per ton, the 
Court will not allow th;: Defendant to pay 
money into Court. Strang v. Simpfmy 

42 Gta. 3. *4 

a. If the Defendant pay money into Court 
generally upon a declaration contaiiyng^ 
count on a policy of infurance, together 
with the monr y counts, and it appear that 
the Plaint ff by his condufl previous m the 
trial, induced the Defendant to believe ,that 
the only point to be tried was a queftion of 
fraud, and fuffeied him ir> prepare his evi- 
dence accontingly.the Court will not allow 
the Plaintiff to objed to the receipt of that 
evidence at the trial, on the ground cf the 
contraa having been admitted by payment 
of money into Court. Muller v. Hartflmny 

M.a,\Gu.l. 556 

9. In C. B. if the Plaintiff proceed to trial 
after moHey paid, into Court, he is nolwith- 
llanding entitled to cofts up to the time of 
Voi. 111. 


the ffloneybehig paid to* MuBar v. ffarfA 
ham, M. 44 Gta, 3. Ar/a $$(1 

PEER. 

Ste PtEAOINO, 2, 3. 

PLEADING. 

Bankrupt, 5, 6. 

By-Laws, r. 

Copyhold,!. 

Eyiobncb, 3, 4. 

Indictment, 1* 

Judgment, r. 

Quabb Impbdit, I. 

Trespass, 1,2. 

Usury, 2. 

1. An executor cannot join a count upon a 

bond given to bis j^ftator, and a count upon 
a bond given to htmfelf as executor in the 
fame afiion. v. Lard Jnmda^ ff, 

42 Gta. 3. j 

2. If a Peer be fued by hill, no objedUon can 
be taken to fuch proceeding, except by plem 
in abatement. 

3. J^varr, Whether even in that cafe fuch an 

objedtion could |mvail I it, 

4. If a declaration on a policy of infurance 

aver the goods to have been feized in a for* 
cible and hoftile manner by certain perfons 
enemies of our Lord the King to the Plain* 
tiff unknown, and it appear in evidence that 
they were feized hy the Spanljh government 
at about lo be imported into the Spamjh 
Main contrary to the laws of Spain, fuch 
loft is not well deferibed by the covenant in 
the declaration. Mattbit v. Potts, ^42 
Gta. 3. 23 

5 . A. agreed in writing to pay the. rent of cer- 

tain tolls which he had hired, ** to the 
treafuter of the comroiffioneri.” Held that 
no adion for the rent could be maintained 
in the name of the treafurer. Pigatt v. 
Thompfan, E. 42 Gta. 3. 147 

6. If deLmatory words be fpoken of two 
partners refpeAing their trade, they may 
maintain a joint afiion for the Hander^ aver* 

8K ring 
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’■ting fpecial damage. Coii v. BtUhtlhr^ E. 

Pag/ 150 

7. The firft count of a declaration ftaied that 

^ e. 

the Defehdant heretofore, to wit, on fuch a 
day, drew a bill 6T exchange bearing date 
the day and year afordaid, payable two 
months after date. The fecond count ftated 
that afterwards, to wit, on the day and year 
aforefaid, the Defendant drew a certain 
other bill of exchange, payable two months 
after date; without mentioning any exprefs 
date in either count. Held that both counts 
were good. Hague v. French^ T. 42 Grs. 3. 

173 

3. /t. B. and C. having been appointed aflignees 
under a comniiifion of bankrupt, and having 
aded as fuch, A. and JB. pay each half of his 
bill to the f(dicitor« Held that i/. and could 
•not maintain a joint againft C. for his 

proportion of the money paid, but mud 
^ach bring a feparate adion. Brand and 
Herbert v, BeuUett^ M. 43 Geo. 3. 235 

A replication to a plea of tender, dating an 
original writ fued out and returned before 
4he tender, but not proceeded upon, and 
then a fecund original writ fued oot after 
the tender, and proceeded opon, ^but un- 
connefied with the iirft writ, is no anfwer 
to the plea. Stratton v« Savignac^ H. 43 
•Geo. 3. 330 

to. If to an avowry for 120/. rent in arrear, 
the Plaintiff plead that ilie faid 1 20/. is not 
due,” and the Defendani join ilfue thereon, 
and at the trial it appear that 24/. only is 
due, upon wrhich the Plaintiff obje£)s that 
the evidence does not fupport the iffue 
joined by the Defendant ; yet if a irerdidi 
be taken for 24/. fuhje£l to the opinion of 
the Court, fuch finding will cure^tbe defe(!ii 
Jn the formality of the iffue. Colh^s^ Bryan^ 
H.^lGeo.^. 348 

XI. No addition having been given to the De- 
fendant, either in the recital of the writ or 
in the fubfequene part of the declaration, 
*tbe defendant pleaded the fiatute of addi- 
^ tions I 1 /f 5 * in abatement, and prayed 
judgment of the declaration. The Court 
ibeld the .plea 2 nullity, and gave leave to | 
7 


the Plaintiff^ ifign judgment. Gray v. 

® Sidnef^ E. 43 Geo. 3. Page 395 

12. In ehe count of a writ of right it is not 

fufiicient to ftate that the lands defeended 
to four women as nieces and co-heirs of 
J. S. without (hewing how they were nieces. 
Dumfday v. Sir Rt chard Httghes and John 
Bedford^ T. 43 Geo* 3. 453 

13. Judgment by default having been fuffered 

in an a£lion on a bond, the Plaintiff entered 
up judgment for the penalty, together with 
9/. I or. for damages and coils. A writ of 
enquiry having been executed, damages 
were afleffed at 1 1 1 5/. 13/. 4V. and cofis 403. 
and the Plaintiff cntere 4 , up another judg« 
ment for thofe damages, together with 31/. 
6 s. Sd. for cofis ; but afterwards entered a 
nmittitur on the roil for the coils. Held 
that the fecond judgment was erroneous. 
Hankin v. Bteomhead^ ^*44 Geo. 3. 607 

PENALTY. 

If a party agree not to do foiwe fpecified a£l 
under a “ penalty” of 100/. fuch Turn can- 
not beconfidered in the nature of liquidated 
damages. Smith v. Duken/on, tJ. 44 Geo. 3# 

630 

POST OFFICE. 

1. Itfeems that it is not afclony a/rich!n 7(7rd.3. 
€. 50. / I. for a perfon employed in the 
Poll Office to ileal out of a letter entruAed 
to his care, a draft on a i,ondon banker, pur- 

•oporring to be drawn in London^ but adtuaily 
drawn above 10 miles from London^ on un- 
flampod paper. Rex v. Peoley^ H. 43 Gcl. 3. 

< 311 

2. It'fecms alfo that f. 2. of the fame a£l docs 

not ap;iiy to perfons employed in the Poft 
Office ; and that a perfon of that defeription 
therefore, who deals a letter but of the Pod 
Office, is not guilty of felony under that 
fcAion^ ib. 

PRACTICE. 

Affidavit to hols to Bail. 
Amendment, 1. 

Bail. 

Bank Act, i, 2 . 

Ba'N>k- 
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Bankrupt, I. ^ 

Baron and F£M£, x, a. 

Costs. 

ExECUTiON, I. 

Judgment, i. 

Partners, i, 2 , 3. 

Paying Monkey into Courts ! 

Pleading, ii. 

Proceedings, staying and setting 5 

ASIDE,!. 

Trial, i. 

I - Notice lyiving been given of executing a writ 
of inquiry on “ Tuf/day iht '14th day of Jtin- 
inftant,*’ when the I4ih of January fell on a 
Thujday^ anefon which day the writ of in- 
quiry was executed the Court of 6\ re- 
iufed to fet afidcEhe execution of the writ 
of inquiry, for this irregularity, but rejcdled 
“ Tui/day"^ as furplufagc, it appearing that 
the Defendant was not Jhifled thereby. 
Batten V. Harrifony 42 Qeo. 3. Pagt i 
After pica pleaded the venue cannot be 
changed, ^almajh v. Pinner^ //. 4a Gra. 3. 

12 

3. .But if the Defendant plead pending 

nifi for changing the venue, the Court will 
notwithftaiiding allow him to change the 
venue. 

4. AH arguments upon demurrers and other 

arguments in this Court are to be heard on 
Mondays and Tburjdays only. Regula Gkf 
neralisy H* 42 Geo, 3. ^ ® 

5. If an appearance be entered in the name of 
an agent to the.altorney for the DcYendPnt, 
and the plea be delivered in the name of the 
attorney, and the Plaintiff thereupon enter up 
judgment for want of a plea, the CTJurt will 
fet afide that judgmcfrt for irregularity. 
Buckler V. Rawliniy E, 42 Geo. 3. Hi 

6. The judgment in an origii.al adion, and 

the judgments in the actions againft the 
bail, may be fet afidc upon one rnt^fion, and 
one affidavit entitled in the original aSion. 
Jf^snder v. JVood^ A. 4 ^^ 3 ' * 

y. A rule for an attachment againft the flier iff 
for not bringing in the body, having been 
obtained on the 19th of Kovembtr^ and the 
.4 attachment not fued out and ferved oh the 

iheriff until the 9tli March follov^tng, il^e n 


In C. B. a plea of bankruptcy muft be 
flgned by a Serjeant*. Pitcher v. Martin^ 
A* 42 G«9. 3. lyc 

9. If a declaration in debt demand 2000/. and 

contain feveral counts, each of which ftatei 
a debt of 224/. 71. 4id. and the Defendant 
plead thereto that he does not' owe the faid 
Aim of 224/. yr. 4]^., the Plaintiff may fign 
judgment for want of a plea. Macdomell 
v. Macionmlly T, 42 Geo. 3. lj4 

10. A fummons for further time to plead not 

attended by the party taking it out, doca 
not wave the neceffity of a rule to plead. 
Decker v. Shedden^ TL 42 Geo. 3. 1 80 

11. If a PlaiutrfF having taken an aflignmenc 

of the bail bond whil j the adion is pending, 
proceed upon it after the caufe is out of 
Court, the proceedings cannot be fiet afide 
for irregularity. PigoU v. Truftey M, 43 
Geo. 3. 22,1 

12. But the Court will flay fuch proceedings 

if it appear that the Plaintiff has been guilty 
of^laches. ub. 

13. If ji. being arrefled by B, on proceft of the 
Common Pleas, give bail to the Iheriff^ and 
before the seturn of ihe writ, bring again ar- 
refted by C. is committed to the Fleet prifon, 
after which, and beforetbe return of the firff 
writ, B. takes an affignment of the bail 
bond and proceeds therer n, the Court wilj 
flay fuch proceedings, but will not make B. 
.pay coftsy for they wmII not try upon affi- 
davit, whether he knew or not that J, was 

^ in cuftody, but will confidcr him ignorant 
of that fa£I unlcfs notice of furrendcr has 
been regularly given. liarcUag v. Hennemy 
M. 4^ 0 , 0 . 2 232 

14. If a verdid for a Plaintiff be taken at ulji 
priusy fubje£f to the award of an arbitrator, 
and the rule of reference be made a rule of 
Court, the verdid may be enteied according 
to the award cf the arbitrator, without any 
application to the Court for that . purpofe. 
Ej^rrowdalc v. liiuhener^ Al. 43 Geo. 3. 

1 5. 1: 


Court held the (heriff difeharged, and fet 
the attachment afide. Rex v. Perringy E. 
42 Gedt 3. 
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15. If in Tmc)! cafe the award be cnade be« 
fore the teriii« the bcfendani an only ini* 
peach It wiihin the four firft dayi of term, 
Bttrowdale s Hitchener^M. j./. 244 

l6* Perfoniil fervicetif the award is not ne* 
ceflary to wan ant the ifiuing of execution 
in fuch cafe, it the a:turney of the Defend* 
ant has been ftrved with the awards it. 

17, In 9 ^ 6 hn of i^umpjit for non-pciforin 
ance of a contrafl for the fale of a houfe, 

. with covints to recover back the depofit, the 
PlamtifF having in his firft count alleged 
^that the Defendant, who was to m^ke a 
good title, had delivered an ahftraQ which 
was “ infiffitient, dJedive, and obje.*itio.' - 
able,** the Court obiii»td the I la^n jAF ?o 
give a particular of all objections to the <ii - 
firaCl arifing upon matterii of faCt* 6V//r 
V, Ihmpfitt^ M, 43 Geo^ 3., 246 

18. No judgment can be figned upon any wat- 

rant authorifing any attorney to coniefH 
judgment without fuch warrant being deli, 
vered to, and filed by the clerk of the doc* 
queti I who is to file the fame in the erJer 
in which they arc received, Rquia Gtm 
ralis^ A/, 43 Gh. 3, ,^3 1 0 

19 Evciy aitornty of C.^ B. who fhall 
prepafe any warrant of attorney to confefa 
an) jur'gmcnt which is to be fh^ject 'o any 
dcfeaian e, muft caufe fuch deUafance to be 
written on the lame paper or,p,irchfnrnt on 
which the warrant of attorney is writ- 
ten, or caufe a memorandum in writ ng 
to be made on <u h warrant, containing the 
lubftance and efi'ed of fuch defeafance, 

SO* if after the time for pleading is c ut, bu^ 
before judgment finned by the Defendant, 
the Court, on his application, ftay proceed- 
ings till the PiaintrfF give le'coritv for coft«;, 
to be approved by the prothonotary, the 
Plaintiff, rhniigh he give fecurity knflanttr^ 
which is accepted by the Defendant, is not 
at liberty to Yign judgment before the open. 
ing of the ofice on the next morning. 
tiiciir v*7&avy^rr, jH# 43 ^^^**3* ‘3*9* 

II. A Plaintiff having tendered an iffue to a 
plea, and deman ded a rejoinder, where'the 
pefendaftt Ml under* lernti 10 tejoin i^rwrn. 


Che Court held the judgnent regular, %at 
let it afide without cofta, becaufe the 
Plaintiff might have added the ftmilittr him- 
felf. Wjt V. T. 43 Geo, Page 443 

22 An application to change the venue from 
/f. to B. in an afiion for goodxfold and de> 
liveredj upton an affidavit that the caufe of 
a£H.in arofe at B, and not eKewhere, may be 
fflcceftfully anfM'errd by an affidavit that the 
gnods were fold ac C. Collins v. Jatoh, M. ' 
44 Goo. 3. ^7^ 

< c 

PRESENTATION, 

Set Quare 1 mp£dit, j, 

PRIZE. 

If an admiral, rominande/^in chief upon a fta- 
tion, come hon.c by leave of the Admir-lry 
for ihe rt-eftab iOime. t of his health, leaving 
the fquadroh under the command of the 
flag'officei ne^t in fenioriiy, but retain his 
rommitfion as lonmander in chief, 

Whether he be entitltd to lhare in piizes 
taken by the ciuizeis of the fquadron during 
c his abfence? Lord Ae/Jh v. Tii(i,r, M. 
43 <?«- 3 - 257 

PRISON BOO KS, 

See Evidence, 2. 

PROCEEDINGS, STAYING AND 
SE TTiNG Aside, 

Sie Bail, 1,2. 

<ar ^ 

Baron and Feme, i, a. 

Costs, i. 

PRAC i ICE, 5. 7. II, 12, 13. 

7 'rjal, I. 

(I 

Vendor and Vendee, 2. 

The Court will n t ftay proceedings in reftle- 
vin upon payment of efts on the applies- 
lion of the Defendant. fJodglin/on v. 
SnliJoNi H. 44 Geo. 3. 

PROCESS, 

Sr# Partners I, 2, 3. 

PROMISSORY NOTES, 

l-yCHANC£ 'AMnD PromisSORT 

Nona. 

^ Q.UARI 
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tng the poUcf. P^'thari *e. 

"OutU Hail SUtiiigt ^fur MiA. 1786, oram 
Buihr y, Pa^ 155 n 

ta» The PitlntiflTia replevin pleaded in bar' to 
an avowry for damage feafance that the bevt^ 
in fui, from time wherepf, &c. ought to be 
open and common ** oimhefore the ijth of 
O&ibtr, ' when ih^ cord w|a cut and car* 
rie^ and from thence for a long time, to 
wit, fur three hours and upwards,*' that 
the PiaimiiF when, &c. put in bjs cattle 
the fame time being when the faid field 
was and ought to be open and common at 
ttjvrtfaid Held that the plea was bad for 
uncertainty, even after verdid, the right of 
common bring too generally deferibed both 
in its commencement ahd conclulion. Z>«. 
Cofia V. Clarku t”. AfiGto, 3. 457 

[3. A declaration fiated that in confideration 
that the Plaintiffhadfild to the Defendant 
0 ceriaitm htr/t of the Plaintiflf at and for a 
arttin quantity if ttriah itl, tq be delivered 
within 0 ctrtein thtUs which had elapinl be* 
fore the commencement of the fuit, the De- 
fendant promifed to deliver the faid oil ac , 
■cordingly ; Held well enough after verdifi. 
Ward V. Harris^ T. 40 Cm. 3. 265 

14. In a declaration for flander the Plaintiff 
ftated that he wai a jobber or dealer In the 
funds, and u fuph jobber o^dealerhad been 
accuftomed lawfully to contrtfl, and had 
from time to time lawfully contrafted, &c. 
that the Defendant faid of him M fuch job- 
ber or dealer, “ he is a lame duck,” meay- 
Ing that he had not*fiilfilled hit coi.trads 
in refpea of the faid flocks or funds, in 
consequence of which dhers pe;fons refufrd 
•to fulfil thiircontradls with him (fpectfy^ 
mg the conrraat,) and he was prevented 
from fulfilling his contrafls with olher per. 
fons : Held thgt it did not fufficieotly ap- 
.peer either that ihetwords were fpoken o( 
lawful contraas, or that the Plaintiff wf$ a 
lawful jobber .or dealer in the funds'; and 
that the decraration was therefore bad. 

4 ibrffl V. 3 * 

»s- 4 L»* Whether,, under Tucb circumftaocw 
fit can be ftated a» fpecip* damage, that di* 
ueTbperfMit refefed to fejfil their emrtraCb , 
brit'fi the Plaintiff, fiw* he mig^it reeowre 
‘oompenlation. by a&o* ft the 
iweie Uwfttl ? * * 


I NCI PAL MAtTERS.* 

18. Oeclaratioti titat **i» confideratiqp that 
the Plaintiff had taken the IVfendant's 
goods on bbSrS bis (hip to be e<rnc 4 to j/., 
the Deien<)pac promifed to pay the money 
due for freight and c -rnage of the fame on 
the delivery ot the bill of la(<ing^ that, the 
bill of lading was delivered, by rcafnn whei^ 
of the J)>erendant became liable to pay 
large fum, to wit, aof. for freight and car- 
riage of' the faid goods Held bad on* de- 
murrer, becaufe it did not appear that any 
thing bechme due for ficight on the deli- 
very of the hill of lading. Slaiiy v. Dixen^ 
Gn, 3 . ^ Pagt lit 

17. c^. Whether in' alleging she premife 10 

pay ID the above cafe, the Plaintiff &ould 
not have flaied the ipccifie fum, or have 
faid, fo much as ftiould be rrafonably due.f 
id, it, 

18. In en avowry Defendant averred that 
all thole whole eflate he nopr has, &c. ftftn 
timi whrtt/t f^e. have been acenflomed to 
have, and of d$rmi alllht tim rtftrt- 
faid o«|^t'to hava Itad, and ftiti of r^hc 
ought to have common of psftiire in the hint 

got : Held bad, and that itdld not anoiwc 

^ to an avg^meot of right of comenoa rt aU 
timet of the year. Htmkbrt T. ffic|r, SU 
41 G#a. g. • 3S9 

19. Iff Defendifltain ref^evia plead way 
of juftification of the taUbg, th# be was 
pi£ij^ of a mdTuage with comOioa ap- 
purtenant, 'and that the PleintMTa Mttle' 
were damege feafant, on the commoo, and 

* conclude in bar withoat preying a rpturn, 
fecfOa that fuch a plea ie bad. it, 

20. Where three parifli churcbea have been 

uni^d by aa Car. a. t. ti. the beoeftee 
may be deferibed in pleadiog ta one rec- 
tory. Wiifin* f* ** £• 41 

Gt», 3 * 394 

21. The three firft counts tff a deelaraiion in 
affumpfit againft execotora ftated frotoifta 
made by the teftator, the fourth um for 
money had gad receiveB. by the Defitodeott 
** aa fach executors ds efuieAM,** ftatlog 
a promftbto pay by them' executor* aa 
afoiklkid,” and the left ww upoo a conht 
fhited 6y die Defcndanfi ** exeouiocr aa 
afixefaid,;' and ftetingtbepfeinifa to pay 

• in the rame nenner : Hdid bad upon genn* 
t A nl 
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tal demurrer; Brlgdm y. Parhs^ E. 41 
3. Page 42/^ 

'22. Trefpars for afTault and falfe imprifon- 
ment may be laid, diverts dtJusM vicibus* 
Purge fi V. Frttlovt^ E. 4 1 Gee. 3. 425 

23. Afl'umpfu on a note payable , by inflai* 
ments, plea in bar as to the faid feveral caufes 
of adtion, except the lafl inflalment, that 

the faid feveral caufes of a£lion did not, nor 
did any of them accrue within fix years 
Held on fpecial demurer, that though fome 
of the infialments might be barred and the 
others not, yet that the introdu£tion to the 
plea and the body of it were inconfiftcot. 
Gray v. Pindar^ E. 41 Geo, 3. 427 

24. Plaintiff declared againft Defendant as 1 
acceptor of a bill of exchange, payable to 
certain (>erron8 ufing the firm of Meflrs. 
Ad^Brair^ IVaifon^ and Co. ; Defendant 
pleaded that the faid MefTrs. M*Brair^ 
fyatfon^ and Co. had accepted fatisfaiSlion ; 
Plaintiff replied that the faid perfons fo as 
aforefaid ufing the firm of Meflrs, M'Brair 
and Co* (leaving out the name of Watfan) 
did not accept fati$fa£tion, and concluded , 
tQ the country. Semh. that this variarco 
could only be taken advantage of on fpccial 
demurrer* Bell v* J^a Cofta^ £.41 Geo. 3. 

446 

25* Replevin of cattle taken in A. The De* 
fendant avowed the taking in A j under a 
demife of certain premifes of which fi* was 
parcel, and becaufe the cattle were damage 
feafant in be took them and drove them^ 
through A. in his way to the pound ; and 
npon general demurer , the avowry was 
held to be well pleaded.- Abercrotibie v. 
Pariurfu 7 "* 41 Geo. 3. 480 

26* In an aSion againii; the flierifffor an efcape 
on mefne ptocefs, it is fufficienc to aver 
that the (heriff had not the body at the re- 
turn of the writ, without negativing the 
appearance of the party or hrs putting in 
bail. ^teevin v. Perrin^ M. 42 Geo, 3. 

561 

27. If the writ iffuc from C. B. and the de- 
claration for an efcape aver that the de- . 
fendant had not the body ** before our faid 
Lord the King” on the return day, ic is 
bad on fpecial demurrer, id. ih. 

28* If a demandant in a writ of right count 
aipon the feifin of his anceftor domi^ 


NCI PAL MATTERS. 

nio fuo ut de feoioy^ omitting “ ei de jure^* 
it feems to be bad. ^lade et Ux. v« Dowland 
in fuife judgment^ M. 42 Geo. 3. 

Page 57« 

29* If the Demandant in deducing his title 
through a female deferibe her as iifier 
and heir of J. and it appear upon the 
face of the count that J. S. left a fon who 
furvived his aunt, it is fatal ; although ic 
al fu appear that upon failure of iflue of the 
Ton, the ilTue of the lifter of J. S. became 
his heir, id* ih. 

POLICY, 

See Insurance* 

POST-OFFICF, 

See Franking. 

POWER, 

See Authority* 

PRACTICE, 

See Affidavit to hold to Bail. 

Amendment, 

Attorney. 

Bail. 

Costs, 

Escape, 1. 

Interest of money, i* 

Lunatic, i. 

Oyer. 

Payment of money into court. 

Prisoner* 

Process, 2. 

Staying and setting aside pro- 
ceedings. 

Venue. 

I Warrant of attorney. 

1. The Court will allow non e/t faQum and 

ufury to be pleaded together to debt on bond. 
Lechmere v. RUe^ M. 40 G^o. 3* 12 

2. Copy of a writ againil William Armytage ; 

notice to appear ** Caike^int Waller you^are 
ferved, &c. mifiake held fatal. Jonoi v* 
Armytage^ M. 40 Geo. 3* 38 

3. If bail be brought up on the fame day on 
which an attachment has been obtained 
againft the flieriff, the Court will permit 
them to juftify, and fet afide the attach- 

mcAC 



INDEX TO TJfE PRINCIPAL MATTERS 


mcnt on paympnl: of Cofts. Turner v, Brif 

. toui , M. 40 Geo 3. Page 38 

4* In C. 5. noirctf of declaration is not ne- 
ceflary in bailable addons* Helen v. Bargus^ 
M* 40 Geo, 3. ^2 

5. If two attornics’ clerks be put in as baiL» 
the Plaintiff may treat fuch bail as a nul- 
lity, and take an afli^noient of the bail 
bondt Wallace v, Arrewfmith^ 40 Geo, 3. 

49 

h* If a Plaintiff, after entering up judgment 
for himfelf upon two counts, difcover.an 
error in one of them, he may wave his 
judgment on that coujit, and enter it for the 
Defendant. Sjiicer v, TeafdaUj M, 40 Geo, 3. 

ib, 

7. Service of a declaration in ejeflment on 

the wife of the tenant in pofleflion is fuffi- 
cient. Doe ex dem, Baddam v. Roe^ M. 
40 Geo, 3. ' 55 

8. The Craurt of C, S. will refer a bill of 

exchange to the Prothonotary, to compute 
principal, exchange^ re-exchange and 

cofts. Goldfmid and ethers v, Taite and an* 
other j M* 40 Geo, 3. ih, 

.9. But not to compute charges and expences. 

, ^h, 

10. * The Court will not allow non-ajfampfit and 

alien enemy to be pleaded together. Thyatt 
V . Toungy H, 40 (4(0^ 3« ^ 72 

1 1 . AJidavit of fcrvii. e of a declaration in ejedt- 

inent made by a perfon who faw the declara- 
tion ferved, and heard it explained to the te- 
nant in poffeflion, is fufficient to entitle thp 
Plaintiff to judgment a*gainft the cafual ejec- 
tor. Goodiitle ex dem, Wanklin v. BadtitUy 
H. 40 Geo. 3- *20 

12. The Defendant being arretted on a writ 
returnable the laft return of Michaelmas 
Term, put in bail on the laft day of that 
term, who juflified on ihe firft day of Hilary 
term ; a declaration was delivered on the 
the -third day of Hilary term, and in t^e 
fame term judgment was Ggned for want 
of a plea : H-ld regular, the Defendant not 
being entitled to ftn imparlance. Bailey v, 

H. 40 3* 

53. The allowance of a writ of error may be 
fervea before ihe PlaintifF is entitled to fign 
final jadgment. Pojnt »• nnioUjy E. 40 


14. If the writ by which a replevin is removed 
be returnable ou the firft return of the term, 
and the Plaintiff do not declare within four 
days befor^^fle end of that term, the De- 
fendant is entitled to an imparlance, though 
he has not appeared within the term.— 
Thompfon v. yordan^ E, 40 Geo. 3. 

Page\ 2 J 

15. If Ittbc be joined on one of three pleas, 

and judgment be entered by default upon 
the two others, the Plaintiff cannot execute 
a writ of inquiry on th jfe pleas on which 
he has judgment, but mutt award jury pro- 
cefs tarn ad triandum quetm ad inquirendum^ 
Dicker v. Adams, £. 40 Gee, 3, 163 

16. When the PlaintifF enierc an appearance 
for the Defendant under the iiatutc, judg- 
ment may be figned without any dcrr.and 
of a plea. North v. Lambert, T, 40 Ger, 3. 

218 

17. Pi, capias ad refpondendum againft bail was 
tefted of a day, prior to the rciurii of the 
ca,fa, againft the principal, but was not in 
faft fued out till afterwards : Held regular. 

^^inerov, Wright, T. 40 Gio, 3. 235 

!$$• ^If a Defendant be holden to bail under 1 
judge’s order, a material being con- 
cealed from the judrfd* which would pro. 
bably have induc(;d him to refufe the or- 
der; the Court will on application dif- 
charge the Defendant, even though there 
was a fufficient affidavit of debt, independ- 
ent of the order. Davies v. Chippendale, M, 

• 41 Geo. 3. 282 

19. But they will not difeharge him from a 
detainer lodged againft him by a third per- 
fon v^ile in cuftody under the judge’s oidcr. 

20. To a replication of nul iiel ^^^rd and day 

given, if the Defendant demur, the PiainciiF 
need not join in demurrer, but. if the record 
is not produced may fign judgment. Tip* 
ping V* John/on, 1 / 1 . 41 Geo. 3. 30Z 

21. If the Defendant’s attorney admit in ef- 

ftcl, though nut in terms, that a writ of er- 
ror fued out by him has been brought for 
delay, the PlaintifF is at liberty to proceed 
on the judgment. Miller v. Coofins, M. 
41 Geo. 3. 329 

22. A 


12 
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22. A jointler in demurrer muft be figncd by 
a fe-jeant. 'Brcohr y^^SimpJon^ M, 41 
g '-3 

2j. If the rule of allo'vancc bail be not 
fcrvcd on the Plaintiff’s attorney, he may 
take an aflignment of the bail bond, though 
kno of the {uflification. thiland v. 
lyhr.e^ M. 41 i^eo. 3. 341 

54, If a (It’claration be indorfed ** to plea 1 if) 

it muft be underftood to mean 

within the num "er of days allowed by the 
rule: of the* Court. lUfferman v. Langille^ 
II 41 Gic, 3. 363 

2 ^. A writ of error operates as a fuperffci/as 
from the time of the allow^ince though it 
b^ not ferved till after execution. Atea^her 
V. Vanthek^ //. 4 I 3. 37O 

26. Ti-e rule that final judgment cannot be 

figned rill four days after the return of the 
habtas nr for a juratorum does not extend to 
the cafe where the term clofes before the four 
days are expired. Thomal v. IVardy £. 41 
Gc 3 . 3. 393 

27. If a Defendant being arrefted upon procefs 

in K* Bn give a warrant of attorney co con* 
fefs judgment, and be afterwards holder 
bail in C. B, in an a£lion upon that jtibg- i 
qj|cnt, the Court will dKcharge him upon a 
common appearance. SalkeidWn Lands^ E. 
41 Geon 3. 416 

. 28. A Defendant who is under terms to plead 
iffuably, is not at liberty to take advantage 
of any objedliona upon fpecial demurrer, of 
which he could not have availed himfelf 
upon general demurrer. Bell v. Da Co/ta^ 
En 41 Geo. 3. 446 

27. If yf. a^rcc to buy of JB., and J 3 . to fell to 
goods at a certain price, to be j^elivtred 
b<ftwecn fuch a day and fuch a day, and B^ 
fail to deliver the goods within the tim^ ; it is 
fufficient i^r in declaring on the coutradl 
to aver, that he was during all the time and 
Hill is ready and willingto receive and pay for 
the goods, without making any allegation of 
an adlual tender and refufal.# Watirboufi 

V. Si/uaer, E 41 (jra. 3. 447 

.28 The Defend <tnt in replevin hiving averred 
in his cognizance that the Plaintiff held the 
iiOil under a certain demife to him the faid 
"Jn Ln^ (the Plaintiff) theretofore made.*’ 
The Plaintiff pleaded in bar that he did^not 

7 


bold under a demtfe in manner and form. 
Upon this Defendant obtained an order to 
amend, by firilting out the words ‘‘ to him 
the fa*d J. i/* with liberty to the Plaintiff 
to plead de mvo^ and chat in c^fethe Plain* 
tiff (hould plead new matter, the Defendant 
’ IhoulJ pay all the cofts of the amendment. 
The Defendant having amended according- 
ly, the Plaintiff demurred fpecially, and af- 
figned for caufe that it did not appear to 
w horn the demife was made : Held that the 
demurrer was not new matter. Lees v. 
IVarlterSf T, 41 Geo. 3, ^<^^<^465 

29. In an aAion of trefpafs, directed by the 
Lord Chanccdlor to^ try a quedion of bank* 
ruptcy, the court of C. B. will not rettrain 
the Defendant from pleacdrig the general 
together with fptcial jufliheations. 
Ay Connell v. Heitor^ M. 40 GeOn 3. 549 

PREMIUM, 

See Iksurakcb, i, 2. 

PREROGATIVE, 

See Authority, 3. 

PRISONER, 

Sii Execution, i. 

Habeas corpus, !, 2. 

!• The Couri; will not difeharge a Defendant 
out of cufiody on the ground of the affidavit 
of the delivery of the declaration not having 
been filed within 20 days of the delivery, 
V if it be by way of detainer. Davis v.^Da^ 
venpori^ H. 40 Geo 3. 72 

2. If a prtfoner be pievcntcd from juftifying 
4 bail by the Plaintiff defiring further time 
to enquire into their fuificiency, he is from 
the cim^of his hoti< e of jufiification entitled 
to a demand of a plea before judgment can 
be figned against him^ Davies v. Chippen- 
dale^ Hn 41 Geo, 3. 367 

PRISONER AT WAR, 

See Costs, 5. 

PRIVILEGE, 

Siv Franking. 


PRO. 
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PROCEEDINGS, STAYING anji SET- 
TING ASIDE, / 


RIGHT, WRIT 


SwStAYIKO and SETTIKC ASIDE PRO*, 
CE£Dlf<KSS» 

PROCESS, 

Amendment, i« 

Extortion, i. 

Practice, 2. 15. 

^ Time, 1. 

T, The ^ay inferred m a noiiee to appear to 
a common capias mu ft be the return day of 
the wru. Rujhton y. Chapman^ M. 41 
G ^ o , 3, * Page 340 

2- The Court will not fet afidc proceedings 
and order the bail b’on^d to be delivered up, 
becaufc a Defendant has been arrefted on a 
fpecial capias^ in which, as well as in the 
aftidavic to hold to bail, the initials only of 
his Chriftian name were inferted* Htsvell 
V. Coleman^ T . 41 Geo^ 3. 466 

PROMISSORY NOTE, 

See Bills OF EXCHANGE AND TROMISSORY 
NOTES, 

R. 

RACE, 

Wager, I. 

R E C O G N 1 Z A N C: E, 

. Ste Amekom-ent, %. 

Bail, 5, 6 , 7* 

recovery, 

•S« Common recovery. 

RECTO R Y, 

Ste Pleading, 20. 

REGISTER, 

See Ship, i- 

R E P L E V I N, 

See Practice, 14. 

Pleading, 25. 

return of writs, 

5 «Time, I. 

revenue, 

Bills OF exchange and promissory 
NOTES, 3. 


Aid'Prayer, 1, 3^ 

» ?LBADlNd, 38, 39. 

R O MAN CATHOLICS, 

Franking. * 

-n ■ , ■ ' , . 

sale. 

See Frauds, statotb or, i, t. 

SCIRE FACIAS, 

Set Amendment, 3. 

SAILOR. 

Wages, 1, 3. 

SEA-SHORE, 

I. PrimS facie every fubje<S has s right to talc* 
Sfli found upon the fea-(hore between high 
and low water mark. Bai»tt v. Orr, T. 4-t 
Gee. 3. Page 473 

3. But fuch general right may be abridged by 
the exiftence of an exclufive right in fome 
individual, id. ib, 

3. ^ere. If there be a primi fatit right in 
every fubje£I to take S(h (hells found on the 
fea*(hore between high and Jew water 
■ • id, tilt. 

" S E R iV I C E, 

See Practics, 7. 1 1. ■ 

S H- B R I F. E, 

See Escape, 1, 3. 

Pleading, 26, 37* 

Practice, 3. 

SHIP, 

See Wages, i, 3 . 

1. A foreign built (hip BntiJUt-owaei is not 

requi^d to be regiftered. Long v. T , , 
^oG're. 3. JO9 

2. Such a (hip may therefore fail without con- 
voy, being within the exception of the con- 
voy adl 3^ Gee. 3. c, iQ, f. 6. id. ib. 

SLANDER, 

5 rr Pleading, 14, 15. 

STAMPS, 

See Evidence, 7. 

i; A mere cognotfit need not be Ramped. Jaet 
V. Hitl, E. 40 Gee. 3. 150 

SB , 3 . But 



Butif it coauin any terms of agreement it 
muftyif//. ArjpfiSO 

3. An agreement to confcfs judgment 38if. ^ 

to fecure 5/* and coils, is not an agreement 
for more than 2o7. vi^ithin the* 23 (Srs. 3, 

58. / and therefore need not be 
ftamped, id. ih. 

4, An unilamped draft drawn on A. B. brrck- 

layer is not within the exception of 23 Gto. 

3 r. 4g. f. 4« in favour of drafts drawn 
on perforis acling as bankers within ten 
miles of the place where the draft is drawn. 
Cafllman v, Ray^ E. 41 Gre. 3. 383 

5* A written agreement for the fale Of all the 
hops which (hall be grown upon a certain 
number of acres of land, to be delivered in 
pockets at a certain .-place, cannot be given 
in evidence uniefs ftamped with an agree- 
ment ftamp ; fuch an agreement not being 
within the exception in the 23 G^^. 3../ 4. 
rerpedting agreements for the fale of goods, 
wares, and merchandizes. Waddington v. 
BriJlWf 4T Gsc. 3. 452 

STATUTES CITED or COMMENTED 
UPON, 

Hen. m. 


52. c, 9. (Statue of Marttridge) 

■ t 

* <^7, 

.Edw. I. 

6. t. 5. (Statute of Ghctfltr Waft^ 

86 

Hen. VI. 

23. t. 9. (Bail bond.) 

36. Ill 

Hen. Vlir. 

r/* 

21. t, 19. f. 3. (Coils) 

376 

.23. c. 1 5. (Cofls) 

*53 

34 fsf 35. e. 4. (Bankrupt) t 

9 n. 

Eow. VI. 


5 6. 5. (Hops) 

:l80 

Eiiz. 

13. t, 7 . /. 1. (Bankrupt) 

2. 9. n. 

— 10. (keftraining Statute) 189. 198 

29. c. 4. (Extortion) 

^57 

Jac. I, 

1. c, 15. f. 6. (Bankrupt) 

3. 9 «. 

3. t. 8. (Bail in Error) 

44 ^ 

.21. r. 19./ 14. (Bankrupt). 

2e 9. Re 


^ Gar. II. 

■ V; c . 

12. r. ]8. (Navigation A£l) Page 212 

13 6lf 14- r. ii.yi 6. (Foreign (hips EngWJh 

owned} '213 

15. f. 7. f. 6. {Englijh flfipping) 213 

16. c. 7, ('Gaming) 53 

16 & 9 r 17* c. 8. /• 3. (Bail in Error) 444 

22. c. II./. 63. (Churches) 394 

29. r. 3./. 17. (Statute of Frauds) 238 

30. Stot. 2. (Papitts) 14c. it fej. 

31. r. 2. (Habeas Corpus) 531 

Will, and Mary, 

7 fif 8. f. 22. {EngVJh (hipping) 213 

Will. III. 

8 ^ 9. r. 1 i.yi 2. (Cofls) 253 

9 ^ 10. r. J5. ( Aibitraiion) • 445 

9 £s^ 10. c. 17. (Bills of Exchange) 82 


Anne. 

3 y 4. r. 9. (Promtflbry Notesj 82. 4r5 

4. c* 16. / 5. (Coftvs) 368 

n, (Dilatory Picas) 384 

4. r. 17. (Bankrupt) 9/ir. 

5 « 4. 22. /« 1 . (Bankrupt) 9. n. 

/2. 7 

9* c. 14. (Gaming) 

'Geo. I. 

3. c. 12. (Bankrupt) 

5. r. 24. (Bankrupt) 

7* r. 31. y.^1. (Bankrupt) 

Geo. II. 

2. f. 23. Attorney's Bill) 

— c. 36. (Ships’ Ariiclci) 

5. t. 27./ 4. (Procers) 

— f. 30.yl 7. (Banicrupt} 

/• 27 * 

" 4 t* 

7. r. 8. (Stock Jobbing) 

13. r. ig. (Horfe Racing') 


15. t* fl8. / 3. (Counterfeit Money)- 127 

18. e, 34./ 11* (Hotfe Racing) - 51 

19. e. 32. f. 2. (Bankrupt) ' 4,5 

23. <• 33*/ 19.. (County Court) 29 

24. r. 44. (Copy Warrant) • .158 

32. m 8./. ti. (^tortioo) 88 


-Geo. 


52 » 53 


7 

7. .9. ». 
.2.5 


343 

116 

38 

a- 5 
4 . 
4.5 
287 
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3 ^ 4. f. 68 (Ship’s Regiftry) Pagt aiy 


4««. 24. (Franking) 140. tt ftq. 

2. (Bankrupt) 10. 2> 5 

■14. r. 77./. ('Bankrupt) 10 

J9« e. 32. (Bankrupt) 398 

23. r. 49./. 4. (Stamps) 383 

23. c. 58. /. 4 (Stamps) 150. 452 

24. e. 44./ 6. (Demand of a Copy of War* 

rant) 39 

2. t, 37. (Franking) 142 

26. r. 60. (Ship’s Regiftry) m. H/tf. 

27. f. 19. /• 8. (Ship’s Regiftry) 215 

31. t. 32. (Franking) • 141 

35. .f. 53./ 1,2, 3.(Fa|nking) 142 

37. f. 45. (Bank A£t) ‘ 48. 526 

37- 73 - /• 3 * (Seamen’s Wages) 57 

37. f. 144. Frivaie Adts (Croydon Inclofure) 

89 

38. f. 56./ 9* (Aliens) 363 

38. f. 76./. 6. (Convoy Aft) »2b9 


39 tsT 4c. f. ^04. (Court of Requells) 588 

TAYING AND SETTING ASIDE PRO- 
CEEDINGS. 

.1 . If yf. and B. having recovered in feparate 
aftions for libels againll different parties 
ei^aged in the management and publica- 
tion of the fame newfpapers, commence 
frelh aft ions agaii\)t the fam^ parties* each 
fuinn that partv againd whom the cr.her has 
recovered, the Court will not interfere in a 
fummary way to fet afide the latter proceed- 
ings. wKtTimdyy 4^ Cev, ' 3 . 6 ^ 

2 . The Court will not IHy pr 6 ceedings in an 

aftion, on the ground of a bill depending in 
Chancery for the fame caufe. Murphy v. 
Cadtlly. E. 40 Geo. 3. 13T 

3. When only two of three joint contraftors 
arc futd, the Couit will not flay proceed- 
ings upon the bail bond, unlefi the de- 
fendants undertake not 10 plead in aba:c- 
incnt. Govett v. Jthnjcttt T. 4^ Gto. 

465 

4. The Court will not fct afide proceedings, 

’ and Older the bail bond to be delivered up, 

becaufe a Defendant has been arrefled on a 
fpecial capias, in which, as well as in the af- 
fidavit to hold to bail the initials only of his 
Chtiffian name were infetted, HoWtU v. I 

'Caiman^ T. 41 G*», 3. 4 ^^ j 


STO CK- J O BBING, 

Stt FIeadinc, 14.15* 

STOPPAG& m TR ANSTU, 

A* living at H. ^Devenjhin^ crdercd goods 
of Bu ill London^ who fent them by 
Extur, configned to A,^ and advifed him 
thereof ; on their arrival at ExiUr they were 
delivered to C. a wharhager, who received 
them on if »’s account and paid the freight 
and charges ; after their arrival A. wrote to 
B* informing him that in confi<)uence of 
his affairs being deranged he fliould not 
take the goodsy and telling him that they 
were at ExeUr \ at this time A^ had com- 
mitted an a£t of bankruptcy, upon which 
he was afterwards declared a bankrupt ^ j 5« 
applied to C. for the goods, and tendered 
him the freight and charges due, upon 
which C. promifed not to deliver them out 
of hit cuffody, but afterwards did deliver 
them to the aflignees of A* though in- 
demnified by £• : Held, iff. that B. had 
a right to flop the goods in the hands 'of 
C. \ and, adly, that he might maintain tro- 
' ver for them againft C. Mills v, BaU^ ST, 
G$o. 3. Page 457 

SUGGESTION, 

Ssf Courts, 1. * ' 

SUPERSEDEAS, 

Practice, 25. 

SURETY, 

mm 

Contribution. 

5 -T 

TENDER, 

• 

Bank notes are not made legal tender by the 
37 GiOa, 3. r. 45. Grigby v. Oakes^ M. 4a 
Grr.3. 

time;, 

In a penal a£lion a eaftas ad rtfpondtndum^ if- 
fued within a year after the offence com- 
mitted, but was never ferved on the De- 
fendant or returned ; after the expiration of 
the year, but injbe fame term a capias per 

centU 
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itmiinuanct ^ was ferved and 

^ferorned$ the di^laration was of tbg term 
. in which both writs liTued : Held that the 
firft writ not having been returned could 
< not be cohne£led will) the fecond fo as to 
itipport the adion. q, /. v. Perry ^ 

rJS. 40 Gee* 3. Page 157 

TITHES, 

’ ]• Hops are by law titheable after they are 
pick^ from the biiid, -Knight v. HaJ/ey in 
Error ^ E* Geo. 3. 172 

2, And no lifage can vary this rule, id* ib, 

3. No evidence is fufiicient to fupport a real 
compofuion^ unlefs it have feme reference 

, ilo a deed of coinpofition, id* ib* 

T O L L, 

:S/tf Mortcace, i. 

TOWING-PATH, 
^eelsCLOsuRE act* 

TRESPASS, 

, See Damages, i* 

JUPCMRNT U 

Trespass, aa* * 1 

A private perfon may juftify breakings and 
entering the hotife of aa nb?V, and impri- 
foniiig bis perfoo in order to prevent him ! 
from committing murder on his wife. Han* \ 
cock* Geo*. ^* 260 

TROVER, 

See Stoppage in transitu* 

,1. A. entrufied B* with goods to (ell in hdiS, ' 
agreeing to take back from B* what he 
r (bould not be able' to fell, and allowing 
him what he (hould obtain beyoi^d a cer- ^ 
tain price, with liberty to fell them for what * 
he could gee if he could 4iot obtain that 
price. not being able to kll the goods 
in /e<y/0 hiinfelf, left them with an agent to 
be difpofed of by him, dirediing the agent 
to remit the money to h'xmMl'm England : 
Held that //. could not ir.aintain trover 
againft B* for the goods. Bromley v. Ce^r- 
xvelU b\ 4t Geo. 3, 438 

, 2. 4kJ^aving agreed to purchafe of B* the re* 
mainder of a term, the latter delivered to 
him the Icafe in order to get an aiiignment 
anade out i A* then, obtained an enlarge- 


menft^ of the t^m from the original land- 
lord, anii refufed to accept^an aiSgnment 
ur pay the full price agreed on, becaufe fi/s 
4inderfeeant had removed feme fixturils : 
Held that JS« might iniift on A* accepting 
the aiiignment, and after demand and re- 
fufal of the leafe might maintain tfover for 
ir. Parry v. Frame^ T, 41 Geo* 3, Page^^^l 

TURNPIKES, 

Ste Mortgage, i. 

T Y T H E S, 

See Tithes. 

.-'V. 

V A R I A xN C E, 
Amendment, i. 

Insurance, 6, 

PtEADiNG,.4, 5, 6. 11. 24* 

Practice, 2. 

1. An agreement entered into between A* and 
R. rcfpeaing a borjfe race was indoifed 

N, B* to dart p. p. 15 days from this 
date.” In a declaration on this agreement 
no notice was taken of the indorfement ; 
and no evidence was given at the trial to 
explain the meaning of the letters “ p. p.” 
The Court after verdid held that the vari* 

• ance between the agrerment declared on 
and that given in evidence was not mate- 
rial, the letters ‘‘p. p*” being iitrenfible. 
fP’haleyy* Pcj'it^ M.jho Geo. 3. 51 

2. In an adlion for non-refidence the p^rilh 
c was flyled in the declaration R/. Etheiburg ; 

evidence was given that the real name was 
Si. Ethehurgn: Held a fatal variance. fVU-- 
Jon, q. /. V. Gilbert Clerk, M. 41 Geo. 3. 

2 b X 

I ei 

3. If the writ be that the IJefend^^nt anfvAer 

in a certain plea of trerpaHi on the cafe 
t>n promifes,” and the declaration be in 
debt for goods fold and delivered, and money 
, borrowed, ihe Court will dirchargc the De- 
fendant on eritering a common appearance. 
Kerr v. Sheriff, H* 41 Geo. 3. 358 

VENUE^ 

PtE ADINO, ID* 

Usury, 2. 

,6 : 1 . Taking 
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Ql 

Q.UA,RE IMPEDIT. 
f « In quan impedit the Defendunr pleaded that 
ont M* O., under whom he claimed, being 
ieifed in fee of one moiety of the adtowfon 
to prefent to one to/n in every two turns, 
^prefented one J, Q. in her proper turn j 
that the church being afterwards vacant, 
one •y. under whom the PlaintiiF 
claimed, ptefented in his proper turn ; that 
the church* being again vacant, the Plaintiff 
prefented; ai|d that the church being a 
fourth time vacant, it belonged to the De- 
fendant to prefent. On demutrer to this 
plea, the Court held that the Defendant had 
not (hewn a title to prefent, fince he had not 
(hewn whether the third prefentation was 
by ufurpation or by agreemeift, and that 
k ca>uid not be prefumed that the De- . 
fendanc was entitled to prefent in the 
iirff and fourtli turn, and the Plaintiff in the 
fecond and third, fince the plea aver(pd that 
M. 0. had prefented to the firft turn in 
proper turn, and y . in his proper turnTi | 

Birch V. The Bijbep cf LiichfitLi and Coventry^ 

7 . 43 Geo. 2. Page 444 

2 * Semb. th^t if it had appeared by the plea 
that the Plaintiff had prefented to the third 
turn by ufutpation, he would ftill have been 
entitled to the fourth turn by tight. ib, 

v: 

*'R. 

RATE. 

The Maflrrs in Chancery are not rateable as 
occupieis of their refpedive apartments in 
Sotiihampten Buildingt under the paving ad 
ilCrra. 3. 22. , Holftrd v. C»ptimd, E, 
42G«. 3. **9 

R E C O y E R Y. 

6 tt Common R£cote>ry. 

REGULiE GENERALE^ 
iwR»ACTicE, 4. 18. 19. 

RELEASE, 

Bu Ba»icb«pt, 7. 

Vo*.. UL * 


I REPLEVIN, 

Si$ Procbb^nos, sTAriKo Air* skTTitrtt, 

AJ^R, I. 

RESCINDING CONTRACT.' 
Su Lieit, I. 

RESIGNATION BOND. 
Judgment in AT. B. in an Rdion upon a refigw 
nation bond given by r (cbooLiniftrir af- 
firmed in the Exchequer chamber, It not ap- 
pearing upon the pleadings that the office 
was a freehold. £mwi v. Light M. 43 (?< 3. ' 

E 0 g» %n 

RETURN OF PREMIUM. 

Sit iNtURANCE:, *. 

REVOCATION, 

Sm Dsvisb, i. 

R^GHT, WRIT OF, 

S/r Amendment, 4. 

Pleading, 12. 

RULE TO PLEAD. 

Am Practice, ID. 

S. 

SALE, 

GoOAS sold AMO OELIVEREO, |, X. 

Money had and recrive*, i, x. 
Statute or Frauds, j. 

Vendor and Vendee, i, x. 

SALVAGE. 

e • 

A fbip being in dinger, and the captain and 
part of the crew having made their efcape, 
a paflenger, at the requeft of the reft of the 
crew, took the command and brought the 
Ihip fa^e to port. The merits of the paf- 
fenger in faring the (hip were Kknow. 
ledged by the owner in a leiterto one of the 
underwriters, wherein he eNprefted his de« 
fire to make him a compenfation. Held (bat 
the pafTenger was <’ntitledto foe the owner for 
the ralvs|e. Htvman v. Wobtrit H. 44 
Gth 3. 61 1 

SCHOGLMASTERj 
Sit RstiONATioN Bono, 1. 

8 L 


SCIRE 
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SCIRE FACIAS, 

See AMBN^MfMT, 1. 

SEAMAN’S WAG&& 

Sii Slave, i. 

I* A feaman who quits hit (hip. after her ar* 
rival in port, but before (he is moored, 
does not thereby fuhjedl himfelf to the for- 
feiture qf tl^e whole of his wages under the 
2 Gt9. 2. r. 36. / 3* Frcntim v. Fro/i^ M. 
43 ^^®- 3 * Pagi%oi 

2i To entitle the mafter to deduiEt a month’s 
wages for the benefit of Greenwich hofpital 
under the 2 Geo, 2« r. 36./ 6. and 9* it is in- 
cumbent on him to (hew that the feaman 
quitted his (hip without leave in writing, it, 

3, And fuch a dedudibn canbot be fet oiF by 

the mafier in an adion for wages by the 
feaman, unlefs the matter has pievioufly de- 
bited himfelf to Greenwich hofpital for the 
amount in a book kept according to thedU 
redion of the ftatute, ii, 

4 . Whether the crews of the Britifii Ihips 

detained in under the orders of the 

Ruffian government in the year iSQp were^ 
entitled to wages for the lime during which, 
the Ibips were fo detained. Beale v. Ihomp- . 
/»», E. 43 Geo. 3. 405 

SENTENCE OF CONDEMNATION, 

Set InsuftANCe, 12, 13, 14. 

SERVICE, 

Set Award. 

SET-OFF, 

\9 m 

Su Seaman’s Wages, 3. 

SHERIFF, 

See Practice, 7. 

Trespass, i. 

sHii^’s Registry, 

See Evidence, 1. 

SLANDER,. 

Set Ple ading, 6. 

I. Albion on the cafe for faying of a mer- 
chanti “ he has brought a t'alfe bill of lad* 
ing for half tbc'cargo (oteaHing the lading 
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of a particular (hip) : already,’’ whereby he 
w^as injured as fuch merchant, and loft the 
confidence of feveral pcrfons, {without 
naming them,) was held not maintainabjet 
and judgment accordingly arretted, becaufe 
the^words did not of themfelves impute any 
crime. Feije v. Linder^ £. 43 G. 3 . Page 372 
2. Although a matter be not in general bound 
to prove the truth of a charaAcr given *by 
him CO a perfon applying for the c))ara£ter 
of bis fervant, yet if he officipufly ftate any 
trivial mifconduft of the fervant to a former 
matter in order to prevenLhim giving a fe- 
cond character, and tbeil^imfelf upon ap- 
plication for a cbara£ter, give the fervant a 
bad charadler^ the truth of which he is not 
able to prove, the jury may from thefe cir- 
cumfiances infer malice againtt the matter 
in an ad^on againtt him by the fervant. Re- 
gers V, CliJUn^ Mu 44 Geo, 3. ^ 387 

SLAVE., 

Plaintiff agreed to ferve as a feaman during a 
voyage to and from the Weft Indies ; on his 
^l^rrival there he was claimed as a runaway 
(lave, and delivered up to his matter \ where- 
' upon it was agreed between the Plaintiff, , 
his matter, and the captain, that upon pay- 
ment of a fum of money b^ the captain to 
the matter, the fatter fliould manumit the 
Plaintiff, he covenanting to ferve the captain 
as a feaman for three years at terrain flipu- 
liit^d wages. The Plaintiff was accordingly 
manumiited, and having ferved the captain 
upon the homeward voyage, commenced an 
s(3^)n againtt him to recover wages for that 
vpyage upon a quantum meruit. Held that 
he was ettopped by his covenant from 
claiming more than the fum ttipulated. 
WtUiami v. Browns H. Geo. 3. 69 

, STAMPS, 

See Post-Office, 1. 

An unttamped banker’s check, poft-dated,n8 
void. Whitweil y, Benn^tf M,4{^Geo,^ 

Si9 

STATUTE OF, FRAUDS. 

^Au having fent to B. a bale of fponge under a 
vetbal order from the laicer| for which he 

charged 
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charged i is. per pound ; B. returned it, an'd 
at the lame time wrote a letter to A. ftating 
that he had examined the fponge, and find 
ing that it was not worth more than 6i. per 
pound, he had fent it back. Held that this 
letter did not amount to fuch an acceptance 
of the goods as would take the caTe out of 
the ftatute of frauds* Kent v. Hufiinfon^ 
M. 43 Gee. 3. Page 133 

STATITTES cited or commented 
• UPON. 


Hen. IV. 


4. f. 18. (Venue) 

581 

IftN. V. 


I. c, 5. (Additions) 

396 

Hen. VIII. 


31. f. I. (Partition) 

380 

32. f. 3I. (Partition) 

ib . 

•Edw. VI. 


I. f. 12./. 10. (Larceny) 

loS 

3. c. 3. (Larceny) 


Eliz. 


^ 8. c. 4 (Larceny) 

108 

13. c. 7. (Bankrupt) 

»>3 

— c. 10. (Church Leafes) 

325 

— f. 20. Church Leafts) 

328 

14. c. II./ 15 (Church Leafes) 

3*5 

18. f. II. (Church Leafes) 

328 

23. c. 1. (Recufancy) 

35. f. I. (Recufancy) 

.387 

• /r 

Jac. I. 


1. 1, 15. (Bankrupt) 

•113 

• 

Car. II. 


12. t. 18./ 1. (Navigation k&) 

35 * 60s 

22. c. 5./. 3 * 

108 

23. t. i f 7. {Coventry A€t) 

107 

29.f. 3*/6 (Frauds) 

>9 

Will, and Mary. 


$. c. 20. (Land-Tax) 

641 

3. 9./. 1. (Larceny) 

108 

■ 4. e. 1. (Land-Tax) . 

641 

7 fcf 8. f. 21./. *• (Navigation Adi) 605 

II & 12 . 1 . (Land-Tax) 

641 

— c. 3. ^Land-Tax! 

642 


witL. in. 

8 g, e, I t^(AfligDing Brcachri) Pag/ 6og 
g 10. e, I i. (Arbitration) * 2^5 

/I69 (£4/? laJta Com- 

pany) 

JO 1 1, e. 23. /. I. (Larceny) 
la 13. f. 3. /, 2. (Original Bill) 


55 

108 


Anns. 

1 . r. 18. y 3* Certiorari) 

2. r. t. (Land'Tax) 

4. f. 16./. 11. (Abatement) 
——— f, 20. (Bail Bond) 

9. f. 23. (Hackney Coaches) 
12. e, 7. (Larceny) 

, Geo. I. 

9. c, 22. (Black Adi) 


357 

641 

397 

222 

385^ 

108 


107 


Geo. II. 

2. r. 3^’/* 3 * (Seaman's Wages) 303 
5. f. 30. (Bankrupt) ig^. 466. 

7. f. 21. (AiTault with intent to rob) 107 
7* r* 22. (Forgery) 

8. c. 26. [Eajl India Company) 

19. c, 3*. (Bankrupt) 

— c. 37. (Infuran^e) 

21. c. 4. (Infurance) 

24. e. 45. (Lsrerny) 

— f. 44. (Notice of Adlion) 


313 

55 

237 

84 

>94 

to8 

55 > 


Geo. III. 

5. f. 25. (Poll Office) 

7. f. 50. (Poll Office) t 

10. c. 23. (Paving Rate) 

— If* 44*/* 7 - (Hackney Coaches) 

11. r. 22. (Paving Ra’e) 

>?• 44 * / 2. {Eoji India Company) 

1 7. t. 30. ( Pod ( )ffice) 

21. f. 65. Enfl India Company) 


23. r. 70. f, 30. (Notice of Adiion) 

Jc. f 


3*6 

311 

3«S 

131 

60 

3>3 

60$ 


552 

ay.if. 80. (Attcinies Certificate) 382 

31. f. 25 / 4. (Stamp^s) 3x3. 360 

32. c. 42. (Matters in Chancery) I2g 

33 27./ 4* (Infurance) 1^4 

— c. 52 . {EaJl India^ Company) 

. 60. 605 

33. e. 66. /. 3. (Prize) 86. 268 

35. c. 80. ( Dutch Commiffioners) 75 

— f. 121. (Prize) 268 

37 - f. 73 * 
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37- 7 3« (Sewiian’* Wp^g**) fag* 304* 

i. 9Q. / 3c. (AttornipiCetlificatc) 38a 
iof. / 3. (Priw) * *.86 

f. i|2. (Infoivtnt AQj ; S,^ 326 

7. (Eafi /aiitf Conpany ) 36. 606 

.38. 4. i./. 8.v(BaDk Ad) Ij 

f, 37. (Bxecutofs) . a6 

39^85. (Embesaiement) 12)6.316.597 

39&46.(. 7a. {Attorntes Certificate) 386 
41. C. 70. (lofolveot Ad) .394 

STOPPAGE IN TRANSITU, 

ImXicn, 1. 

ji An ufiige for carrkra to retain goods as a 
lien for a general balance of ac(«unt ba« 
'■tween them and the configneea cannot efFed 
the right of the conlignor to ftop the goods 
tranjhu, Qppmbiim v. Rujiilf H. 
42 Gra. 3. 42 

2. Stmb. that fitch a lien could not be efia- 

'blilhed even by agreement between the car* 
rier and the -confignor, ih 

3. A. the general agent in LtnJm of B. and Cq. 
a houfe at Part/, with power to export for 
them to fuch maikets ae be fliould think fit|^ 
purchafed goods in the name of A«and Coi^ 

.. of C. at Manthtfttr^ anitdlreded them to be 
fept to D, a packer in Imsbo. After their 
arrival A. had fome- of the goods unpacked 
and lent away, and the remainder repacked. 
News then arrived of the failure of &. 
and Co. Held that the goo'^s in D'% bands 
-were no longer tatrttij^v, and that C. there* 
fore had no right to ftop them. Ltidtu. 
IVrigbu ti. 43 Gre. 3. 320 

4. ’On the i'6tb of March rSoa, goods Jfete 
forwarded from Manchr^cr^ addrefted tov/. 
at the BuU-ani-Mmth Inn, Zeudtn^ in con* 
fequence of a previous order iVom him. On 

' the 23d of the fame month the gooda were 
fent to the Defendant’^ houfe as the packer 
.of A the latter having given no direBionat 
thtSuU-and-Mutth inn relpe^ing the par* 
ticular goods } but having given a general 
order that all goods addreffed to him ftiould 


■be fent to'fbe Defendant, A, having no 
warehnufe of hia own. On the j'lth of- 
March A. committed an ad of bankruptcy. . 

^l^^en the “gooda arrived at she .Defendant's BANKR UPTctr, 

jz 


* they were .^bookedio die account of and 

the Defendant not knowing of jf'a bank* 
rup(cy« unpacked the goods to afeertain the 
contents. On the 31 It of March the goods 
were claimed by the coofignees, and on the 
day after by the affigncea of At agaioft 
wiboia a commiffion had been taken out. 
Held that the tranfitui of the gooda was at 
an end when they arrived at the .Defendant’s 
houfe, and confequeotly, that the Plaintifta, 
at the aiCgnees of At^ were entitled to re* 
•cover them in an adisn of groyer. Settt v. 
Pettiti Tt 43 Get. 3. Page 469 

surrei^der, 

BwPracticz, 13. *■ ■ 

T. 

TENANT*RIGHT ESTATES, 
5m Partition, 1. 

TENDER, 

5m Pl/E ADINC, 9. 

^ TITLE, 

^ee Bankrupt, 9. 

MoNEJT had and RECEIVRO, 2, a. 

TRADE, 

5 m BankIiupt, 3. 

' Licrnce, it 

.TRESPASS. 

j. Seat, that a iherift's officer admg under 
civil procefs, may jullify breaking the inner 
doors of the Defendant’s houfe, though he 
be^not therein at the time. Ratelifft v. 
^urten, A/. 43 Gee, 3. Page 223 

«. But in fuch cafe the officer muft firft de- 
mand admittance, lA 

jfrRiAL. 

■If a Defendant die on the night before the. 
trial of a caufe at the fittings in term, a ver- 
difi obtained in fuch caufe, and the judgment 
entered up thereon will be ftt< afide ilpt^ 
Application to the Cottrt.' Tr^r/tr V. Abrrw, , 
Af. 44GM. 3. 

TRUST, 



INDEX TO THE PRl 

U. 

UNIVERSITIES, 

. Land-Tax, I. 

USURPATION. 

Ste Quake Impedit, i. 

USURY, 

See Amendment, 2. 

I» The giantor of an annuity having agreed 
with the grantee to tedeeir,’drew a bill of 
exobange for 5000/. at three years, which 
the grantee difeounted in the following 
manner t he took 4^^ 3 ^* 
amount of the purchafe money and arrears, 
advanced 166/. 13*. 4<f. to the grantor in 
cafh, and took 750'. as intereft for 3 years 
uptn 5000/. Held that the tranfaaion 
was ufurious. Sie Chottes ^latjh v. Aflsr"- 
tindalty A 4* 3* 

2. If more than legal .intereft be taken for for- 
bearance on a note given to A. by as a 
collateral fecurity for money lent to C., 
fuch money is well deferibed to be forbear- 
ance of money lent by the Defendant to B. 

Monners fui iotn v# H. 43 3 * 

F0ge 343 

•V. 

V ARI ANCE, 

Sr/ P leading, 4. 

If a bill drawn by John Crouch be declareq, 
upon as drawn by Joffn Couch the variance 
is fatal. mifueH v. Bennety M. 44 3 * 

55 ^ 


N Cip AL M ATTERS. 

VENDOR AND VEl?bEE, 

1. Delivery of goods by tho«vendor on behalf 

of th«^endee to a carrier not named tif the 
vendee is a delivery to the vendee. Duttin 
V. Sslemonfin^ M, 44 Gt$. 3. 582 

2. A. delivered goods under the value of 40s. 

to a carrier in London^ purfuant to an order 
from B. rcfidcnt in Ltictjitrjbiri^ and re- 
ceived the goods in the latter county. Held 
that no aiEtion for the goods could be main- 
tained in the county court of Lticefivrjhin^ 
and that the Court of Common Pleas there- 
fore could not ftay proceedings in an a£fion 
commenced in that court. Harwood v. 
Ltjler^ H. 3. 617 

VENUE, 

Indictment, 2. 

Practice, 2, 3. 22. 

Vendor and Vendee, 2. 

VERDICT^ 

See Pleading, lo. 

Trial, i. 

w. 

WAG£S, 

See Seaman’s Wages. 

Slave, i. 

WARRANT OF ATTORNEY, 
See Baron and Feme, i, 2. 

Practice, i8, 19. 

WRIT OF INQ.UIRY, 

Set Pra.ttck, I. 


the end or THE third volume. 
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